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MEMORANDUM. 

Mr.  Chief  Justice  Siebecker  took  no  part  in  the  decision  of  the 
cases  reported  in  this  volume  on  pages  443-543  and  613-637, 

ERRATUM. 

Vol.   174. 

Page  44,  f[  2  of  syllabus,  line  4,  should  read : 

that  the  meeting  in  fact  was  held  ob  April  3d,  since  the 
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&  P.  G.  Ins.  Co.  72  N.  H. 

485  -  ^  -  -  -  -  48 
Sanderson  v.  Cream  City  B. 

Co.  110  W.  618  -  -  -  628 
Sands    v.    Kaukauna   W.    P. 

Co.  115  W.  229  -  -  -  117 
Sarles  v.  C,  M.  &  St.  P.  R. 

Co.  138  W.  498  T  -  -  600 
Schmuhl  V.  Milwaukee  E.  R. 

&  L.  Co.  156  W.  585  -  -  123 
Schoenberg  v.  Adler  105  W. 

645 225 

Schoenwetter  v.  Schoenwet- 

ter  164  W.  131  -  -  -  14 
Schriber   v.    LeClair   66   W. 

579  -----  98 
Schroeder  v.   Wolf   227    111. 

133 104 

Schroeder  &  Daly  Co.  v.  In- 
dustrial Comm.  169  W.  567    162, 

164 
Sedgwick   v.    Blanchard   164 

W.  421  -  -  -  -  442 
Seefeld  v.  C,  M.  &  St.  P.  R. 

Co.  67  W.  96  -  -  -  218 
Seifert    v.    Mueller    156    W. 

629 227 

Selvage  v.  Talbott  175  Ind. 

648  -  -  -  -  -  223 
Sentinel  Co.  v.  A.  D.  Meisel- 

bach   M.   W.   Co.    144  W. 

224 225 

Severa   v.    Beranak    138   W. 

144  -----  611 
Serdan  v.   Falk   Co.  153  W. 

169 218 

Sheldon  v.  Davidson  85  W. 

138  -  ,  -  -  -  -  499 
Sherman    v.    Madison    Mut. 

Ins.  Co.  39  W.  104    -        -     V^l 
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Shores  L.  Co.  v.  Patterson  98 

W.  534       -        -        .        -  455 

Shortle  v.  SheUl   172  W.  53  178, 

180 
Siegrist    v.    Arnot    10    Mo. 

App.  197  -  -  -  -  460 
Siggins  V.  C  &  N.  W.  R.  Co. 

153  W.  122  -  -  -  634 
Sioux  Land  Co.  v.  Ewing  165 

W.  40         ...        -  411 

Skobis  V.  Ferge  102  W.  122  449 
Slam  V.  Lake  Superior  T.  & 

T.  R.  Co.  152  W.  426         -  599 

Smith,  Will  of,  52  W.  543  -  18 
Smith    V.    Boston   &   M.    R. 

Asso.  168  Mass.  213  -        -  613 

V.   Littlefield  51   N.  Y. 

539 585 

V.  Milwaukee  18  W.  63  2Q7 

- —  V.  Schiele  93  Cal.  144    -  516 

V.  Starke  196  Mich.  311  223 

Sowle  V.  Tomah  81  W.  349  204- 

206 
Sparks  v.  Wis.  Cent.  R.  Co. 

139  W.  108  -  -  -  601 
Spooner,  Matter  of,  13  Mill's 

Rep.  (N.  Y.  Sur.)  482        -  20 

Staab,  Estate  of,  166  W.  587  14 
Standard    Mfg.    Co.    v.    Slot 

121  W.  14  -  -  -  -  219 
State    V.    Benson    28    Minn. 

424 438 

V.  Engle  156  Ind.  339    -  438 

V.  Grunke  88  W.  159    -  72 

V.  Harris  134  Minn.  35  438 

V.  Hertzog  92  S.  C.  14  438, 

439 

V.   Hogreiver   152   Ind. 

652 433 

V.  Nichols  28  Wash.  628  433 

V.     Nine    Justices    90 

Tenn.  722  -        -        -        -  257 

V.  Wfe.  T.  Co.  134  W. 

335 123 

V.  Yeargan  117  N.  C.  706    244 

State  ex  rel.  Althen  v.  Klein 

157  W.  308  -  -  -  60 
Att'y  Gen.  v.  Stebe*  161 

W.  576  -  -  ^  -  450 
Bloomer  v.  Canavan  155 

W.  398       -        -        -        -    259 

Fourth    Nat.    Bank   v. 

Johnson  103  W.  591  -        -      78 

Heller   v.    Lawler    103 

W.  460       -        -        -        -      61 

Kellogg  V.  Currens  111 

W.  431        -        -        -     431,432 

Leiser  v.  Koch  128  W. 

27 242 


State  ex  rel.  Martin  v.  Kalb 
50  W.  178  -        -        -     262.263 

McGrael  v.  Phelps  144 

W.  1  -        -        -        -        -    229 

Milwaukee    v.    Ludwig 

106  W.  226        .,-78 

Milwaukee  E.  R.  &  L. 

Co.    V.    Circuit    Court    133 

W.  442  -  -  -  -  78 
— —   News    P.   Co.   V.    Park 

166  W.  386  .  -  -  456 
Sommer  v.  Erickson  120 

W.  435        -        -        -        -    264 

Umbreit  v.   Helms  136 

W.  432       -        -        -        -      78 

Van    Alstine    v.    Frear 

142  W.  320         -        -        -    259 

Vilas   V.   Wharton   117 

W.  558  -  -  -  -  65 
Williams  v.  Sawyer  Co. 

140  W.  634  253, 256, 258, 261 
StefTen  v.   McNaughton    142 

W.  49  -  -  -  -  617 
Steinkrause  v.   Eckstein   170 

W.  487  -  -  -  -  618 
{'tenbom  v.  Brown-Corliss  E. 

Co.  137  W.  564  -  -  47, 52 
Stengel  v.  Sergeant  74  N.  J. 

Eq.  20  -  -  -  -  378 
Stewart  v.   Fowler  37   Kan. 

677  -  -  -  -  -  515 
Stokes  V.  Knarr  11  W.  389  -  495 
Street  v.  Johnson  80  W.  455  351 
Suelflow  V.   Supreme  Lodge 

K.  &L.  of  H.  165  W.  291  -  611 
Swalm  V.  N.  P.  R.  Co.   143 

W.  442  -  -  -  596,600 
Swanby    v.    Northern    State 

Bank  150  W.  572  122, 123,606 
Swoboda   v.   Rubin    169   W. 

162 558 

Taylor  v.  Davis  82  W.  455  -    450 

V.    Peterson   76    Oreg. 

77        -----    224 

V.  Porter  4  Hill  (N.  Y.) 

140      -----    431 

V.  Thieman  132  W.  38  -    227 

Texas   &  P.   R.  Co.  v.   Abi- 
lene  C.  O.   Co.  204  U.  S. 
426      -        -        -        -      422,633 
Thayer  v.  Davis  75  W.  205  -      65 
Thoemke   v.   Fiedler  91    W. 

386  -----  286 
Thomas    v.    Covert    126   W. 

593 611 

V.  Hatch  53  W.  296       -    225 

V.    Lockwood    Oil    Co. 

174  W.  486         -        -        -    411 
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Thomas  v.  West  59  W.  105  -  495 
Thornton's  Ex'rs  v.  Thorn- 
ton's Heirs  39  Vt.  122  -  5,6 
Thronson  v.  Universal  Mfg. 

Co.  164  W.  44  -  -  -  525 
Thunder  v.   Belcher  3   East 

449  -  -  -  -  -  119 
Toal  V.  Clapp  64  W.  223  -  585 
Tosty  V.  Morgan  Co.  151  W. 

601 308 

Tramp     v.     Marquesen     188 

Iowa  "968  -  -  -  -  525 
Tufts  V.  Weinfeld  88  W.  647  500 
Turner  v.  McCormick  56  W. 

Va.  161  -  -  -  -  455 
Tweeddale  v.  Tweeddale  116 

W.  517  -  -  -  -  442 
Two  Rivers  Mfg.  Co.  v.  Day 

102  W.  328  -  -  -  372 
Tyner  v.  Cotter  67  W.  482  -    217 

Uhlenberg  v.  Milwaukee  G. 

L.  Co.  138  W.  148  -  -  204 
Undhejem    v.    Hastings    38 

Minn.  485  -  -  -  -  179 
U.  S.  V.  Ansonia  B.  &  C.  Co. 

218  U.  S.  452  -  -  -  278 
Utah  V.  Holden  14  Utah  71  -    432 

Valin  V.  M.  &  N.  R.  Co.  82 
W.  1  -        -        -        -      599,600 

Van  de  Zande  v.  C.  &  N.  W. 
R.  Co.  168  W.  628    -        -    620 

Vernon  Co.  Bar  Asso.  v. 
McKibbin  153  W.  350         68,69 

Vilas  V.  Mason  25  W.  310    -    372 

Wade  V.  C.  &  N.  W.  R.  Co. 

146  W.  99  -  -  -  -  6'JO 
Walker  v.  Covar  2  S.  C.  16  -  136 
Wallace  v.   Madden  168  111. 

356      -        -        -        -  610 

Wallingford    v.    Kaiser    191 

N.  Y.  392  -  -  -  -  629 
Washburn   v.    M.    &   L.   W. 

R.  Co.  59  W.  364    217,218,362, 

363 
Waterman  v.  C,  M.  &  St.  P. 

R.  Co.  61  W.  464  -  -  605 
Waukesha    G.    &   E.    Co.   v. 

Waukesha  M.  Co.  175  W. 

420  -  -  -  -  -  634 
Wausau  B.  Co.  v.  Plumer  49 

W.  118  -  -  -  -  281 
Wausau  L.  Co.  v.  Industrial 

Comm.  166  W.  204  -  -  226 
Weatherhead   v.    Cooney   32 

Idaho  127  -        -        -        -    223 


Weber  v.   Greenfield  74  W. 

234      -----    204 

V.  Weber  90  W.  467      -    505 

Webster  v.   Corcoran   Bros. 

Co.  156  W.  576  -  -  195, 196 
Wechselberg    v.    Michleson 

105  W.  452  -  -  -  123 
Wendel  v.  Durbin  26  W.  390  496 
Wentworth  v.  Racine  Co.  99 

W.  26         .        -        -        -    257 

' V.  Summit  60  W.  281    -    202 

West  V.  Bayfield  M.  Co.  149 

•    W.  145        -        -        -        -    360 

V.  M.,  L.  S.  &  W.  R. 

.     Co.  56  W.  318    -        -        -    365 

V.  Poor  196  Mass.  183  -    460 

Westra   v.    Roberts    156  W.      ^ 

230  -  -  -  -  -  217 
Wetkopsky  v.    New    Haven 

G.  L.  Co.  88  Conn.  1  -  64 
Wheeler  v.  Hall  41  W.  447  -  225 
White  V.  C.  &  N.  W.  R.  Co. 

102  W.  489  -  -  -  290 
v.  M.,  St.  P.  &  S.  S.  M. 

R.  Co.  147  W.  141  290,  484, 485 
Wieden  v.  State  141  W.  585  72 
Wilbur  v.  Means  171  W.  401  470 
Wilhelm        v.        Columbian 

Knights  149  W.  585  -  -  612 
Willes   V.   Smith   11  W.  81    515. 

516 
Williams  v.  Hicks  P.  Co.  159 

W.  90         -        -       353,354,359 

V.  J.   L.   Gates   L.   Co. 

146  W.  55  -  -  -  -  373 
V.  St.  L.  &  S.  F.  R.  Co. 

123  Mo.  573        -        -        -     188 

V.  Thrall  167  W.  410    -    606 

Wilson  V.  Mason  158  111.  304  515 
Winchell  v.  Abbot  11  W.  371  600 
Wis.  Cent.  R.  Co.  v.  Ashland 

Co.  81  W.  1  -  -  -  263 
v.  Wis.  River  L.  (So.  71 

W.  94  -        -        .        -      98 

Wis.  Z.  Co.  V.  Fidelity  &  D. 

Co.  162  W.  39  -  -  47,  52 
Wisdom  V.  Wisdom  155  W. 

434      -  *     _        _        .        _    252 

Wolf  V.  Smith  36  Iowa  454  -  136 
Wojahn  v.  Nat.  Union  Bank 

144  W.  646  -  -  -  225 
Women's  Catholic  Order  of 

Foresters  v.  Heffernan  283 

III.  429  -  -  -  -  610 
Woodman  v.  Blue  Grass  L. 

Co.  125  W.  489  -  -  -  295 
Wooster  v.  C.  &  N.  W.   R. 

Co.  167  W.  6      -        -        -    424 
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Woostcr    V.    Hunts    Lyman 

Iron  Co.  38  Conn.  256        -    251 1 

Wrigrht  L.  Co.  V.  McCord 
145  W.  93  -        -        -  .     -    373 

York  V.  Nash  42  Orcg.  321  -    378 


I  Young  V.  French  35  W.'  Ill 


Zaegel  v.  Kuster  51  W.  31    - 

Ziegler  v.  West  Bend  102  W. 

17 


446 
393 
207 


STATUTES  CITED. 


Constitution  of  Wisconsin. 


Art.        I, 

sec.  16  -        -     429,441 

"       IV, 

"     26  -        -     254,263 

"       IV, 

"     28  -        -        -    351 

"     VII, 

"       2  -        -     253,261 

"     VII. 

"       3  -        -       -      78 

"     VII, 

"       8  -       -         69,71 

Session  Laws. 

1905.  Ch. 

128        1,3,4,8,10,12,15 

1909.     " 

18         -        -         70,73 

1909.     " 

18,  sec.    3    -         73-75 

1909.     " 

18,    "       6    -         73,74 

1909.     « 

18,    "       7    -        -      74 

1909.     " 

18,    "     10   -       -      75 

1917.     " 

221         -       .        -    222 

Revised  Statutes  op  1878. 
Section  1848  -        -        -     362, 363 

Statutes  (1898  and  since). 

Sec.  Page. 

19.01 351 

29.01  to  29.63  (ch.  29)     345, 346 
29.03 343 


29.03,  sub.  (6) 
29.05   - 
29.05,  sub.  (7) 
29.22,     "     (1) 
32.10   - 
49.15,  49.16 

113.03   - 

552 

694a      - 

925 — 17  et  seq. 

925—19 

925 21 

1038,  sub.  (1) 

1052 

1330  et  seq.     - 

1339 

1565a,  15656  - 

1569—3 

1636—49 

1636—52 


-  345, 346 

-  343, 345 

-  345, 348 

-  345, 346 

-  361, 363, 364 

-  259 
69, 72 

-  259 

-  259 

-  -    394 

-  394 

-  394, 396 

-  272. 277 

58,  60 

-  190 
199-201, 205-207 

-  260 

-  -        .      71 

-  617 

-  176 


Statutes  (1898  and  since) 

Sec. 

684/— 8,  sub.  2  (b) 

684/— 12 

684/— 18 

684/— 19 

684/— 19,  sub.  1    - 

684/— 20,     "     2   - 

684/— 44 

684/— 44,  sub.  3    - 

684/— 67,     "     3  - 

684/— 69 

684«— 1 

728a 

728a,  sub.  1,  2 

728a, 

728a, 

728a, 


on. 


« 


tt 


it 


2  (a),  (b) 
2  (c)  - 
2  (c)  (23) 


753        -       -        - 
797—2,  1797—3    - 
797— 9c 
797— 11m      - 
797—12 

797— 12a,  1797— 37m 

797m— 33      - 

802        -        -        - 

809,  sub.  6   - 

831a      - 

957,  sub.  5   - 
2068,  2069      - 
2203 
2282 
2283 


Page, 

-  172 

-  337, 340 
-62,64,171 
65, 170, 171 

-  62, 65, 167 

-  486, 490 
62, 65 

-  291, 296 

-  486, 491 

-  465, 470 

-  302 

-  65 
614-616, 618-620 

-  616 
.  616 

-  617 
613,617, 
618, 620 

-  524 

-  537 


-  537 

-  538, 539 

-  537 

-  420, 423 

-  427 
.   537, 538 

-  593, 600 

-  539 

-  607,611 
380, 384-386 

-  373-375 

-  18 
19 


2284   -   -   -1,3,7-10,12,15 

2285 10 

2297-2305m  (ch.  104)  -  -  222 
2302,  2304  -  -  -  226, 227 
2305m  -  220,222,226,228-230,513 
2307   -    -    -    -   226,228 

2308 488 

2364  -----  40 
2394—3,  sub.  (2)  -  -  162, 164 
2394—48    .   -   .   -  620 
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Statutes  (1898  and  since) — con. 

Sec.  Page, 

2405m 500 

2443 .252 

2523—1  to  2523—21       -     253-255 

2523—1 255 

2523—2  -        -        -        -     253,255 

2523—3 256 

2586 49 

2586a 351 

2587 49 

2607  -  -  •  132,602,604,605 
2610  -  -  -81,122,123,606 
2647  .  -  .  -  388,392 
2649  .  -  -  -  388,393 
2656fl  -  -  -  81,122,123 
2829  -  -  -  -  200,206 
2836fl  .  -  -  -  388,393 
28366      .        -        -       497,500,501 


Statutes  (1898  and  since)— con. 
Sec.  Page. 

2852  .  -  -  -  -  218 
2858m     -        -        301,544,556.557 

3292 8 

3330  -----  445 
3315,  sub.  3  -  .  428-430,441 
3358,  "  (1),  (3)    -  581,585 

3788 1,6 

3844 250 

4068 411 

4069  -  -  -  408,413.414 
4091    -   -   -   -  279,281 

}4096  -  -  398,524,566,575 
4096,  sub.  2  -  -  -  398,411 
43930—1  to  4393a— 7  -  -  242 
4398a,  4398/  -    -    -    -  242 

J  4418  -  -  -  429,435,436 
4S39m,  4S50w»,  4577    -    -  437 


TEXT-BOOKS  CITED. 


Benjamin,    Sales     (7th    ed.) 

§  568  -----  295 

4  Bl.  Comm.  223    -        -        -  244 

1  Bouv.  Law  Diet,  438  -        -  556 

Cassoday,  Wills,  sec.  210  -  13 
Cooley,  Const.  Lim,  (7th  ed.) 

555 432 

Id.  500 431 

6  Corp.  Jur.  pp.  566,  568     -  351 

10  id.  p.  403           -        -        -  629 

11  id.  p.  90    -        -        -        -77 

12  id.  p.  867           .        -        -  259 

13  id.  p.  300,  §  116  -  -  454 
13  id.  p.  523,  §  484  -  -  478 
13  id.  p.  545,  §  516  -  -  478 
20  id.  p.  829           ...  365 

6  Cyc.  531    -        -        -        -  629 

15  id.  491       -        .        -        -436 

16  id.  255  -  -  -  -  122 
19  id.  220       -        -        -        -  223 

22  id.  623       -        -        -        -  244 

23  id.  1271     -        -        -        .  166 

26  id.  930,  931        -        -        -  135 

27  id.  152.  153  -  -  -  480 
27  id.  1045,  and  note  56  -  103 
29  id.  1132  -  -  -  -  604 
32  id.  598,  599  -  -  -  78 
35  id.  323       -        -        -        -  65 

2  Elliott,  Contracts,  §  1413  -  133 
8  id.  §  1528  -  ...  478 
2  Elliott.  Railroads,  §  500  -  101 
/(/.  §  508        -        -        -        -  132 


'Francis,  Maxims  of  Equity,  7  540 

High,   Injunctions    (4th  ed.) 

§  106  -  -  -  -  -  574 
High,    Receivers     (4th    ed.) 

p.  704  -  .  -  .  505 
Hilliard,  Mortgages,   p.  235, 

§  231 119 

Huddy,     Automobiles     (5th 

ed.)  sec.  332  _  -  _  176 
3   Hutchinson,    Carriers    (3d 

ed.)  §  1374 .        .        -        -  629 

Jones,  Ev.  (2d  ed.)  §  116      -  242 

/(/.  §  195        -        -        -        -  244 

Id.  §  275         -        -        -        -  373 

Id.  §§  434,  455       -        -        -  450 

/d.  §  590        -        -        -        -  166 

Id.  p.  816       -        -        -        -  281 
2  Jones,  Mortgages  (5th  ed.) 
§  782  -        -        -        -      110,116 


Id.  (7th  ed.)  §  778 

Id.  §  1182a     -        -  -        . 
Id.  §§  1184-1186     - 

Id.  §  1771       -        -  -        - 

2  Joyce,  Insurance  (2d  ed.) 

§  746  -        -        -  -        - 

2  Kent,  Comm.  (14th  ed.) 
478 

2  Lewis's  Sutherland,  Stat. 
Construe.  (2d  ed.)  p.  931, 
§  499  - 


117 
479 
480 
122 

612 


556 
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2  Mechem,    Sales,    §§    1203, 
1208 

1    Page,    Contracts    (2d    ed.) 

§  30     -         -        - 
1  id.  §§   167-184     - 

1  id.  §  199     - 

3  id.  §   1438   -        -        .        - 
5  id.  §  2893    - 
5  id.  §  2896    - 

5  id.  §§  2903,  2904 

2  Perry,  Trusts,  §§  602c,  602/ 
2  id.  g§  602^,  602/ 

2  id.  %  602o  -  -  -  . 
2  Pingrey,  Mortgages,  §  1539 
Piatt,  Leases,  p.  l5l 

6  Pomeroy,  Eq.  Jur.  (3d  ed.) 
§  865  -         -        -        -        - 

Ray's  Medical  Jurisprudence 
of  Insanity,  p.  477 

1  Rcdfield,  Wills,  pp.  34-39  - 
Rood,  Wills,  §  268 

4  Ruling  Case  Law,  p.  300  - 

4, id.   p.  935,  §  393 

6  id.   p.  1025 


491 


225 
455 
454 
225 
295 
295 
469 
99 
103 
106 
479 
119 

135 


145 

6 

19 
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JOSHUA  ERIC  DODGE. 

On  the  20th  day  of  September,  1921,  Mr.  Samuel  M. 
Field  of  Milwaukee  presented  the  following 

Memorial  of  the  Milwaukee  County  Bar  Association. 

May  it  please  the  Court: — The  committee  appointed  by  the  Mil- 
waukee County  Bar  Association  herewith  presents  for  record  in  this 
court  the  following  brief  memorial  of  the  life  and  services  of  the 
late  Justice  Joshua  Eric  Dodge  : 

Joshua  Eric  Dodge  was  born  at  West  Cambridge,  now  Arling- 
ton, in  Middlesex  county,  Massachusetts,  on  the  25th  day  of  Oc- 
tober, 1854.  His  parents  were  splendid  representatives  of  the  best' 
colonial  stock  of  New  England. 

Judge  Dodge  gained  his  early  education  in  the  schools  of  his 
native  state,  and  later  entered  Iowa  College  at  Grinnell,  Iowa,  where 
he  was  graduated  with  his  class  of  1875. . 

He  prepared  for  his  chosen  profession  in  the  law  department  of 
Boston  University,  receiving  his  degree  with  the  class  of  1877. 

He  was  admitted  to  the  bar  by  the  Supreme  Court  of  Massachu- 
setts, in  which  state  he  practiced  for  one  year  and  whence  he  came 
in  1878  to  Racine,  Wisconsin,  where  he  continued  in  general  prac- 
tice for  fifteen  years,  and  where  he  was  associated  for  several  years 
with  John  T.  Fish  under  the  firm  name  of  Fish  &  Dodge. 

His  career  at  Racine  was  eminently  successful,  and  he  gained  the 
reputation  of  being  one  of  the  strongest,  ablest,  and  most  forceful 
members  of  the  Wisconsin  bar. 

His  reputation  soon  traveled  beyond  the  limits  of  his  home  city 
and  state,  and  in  1893  he  was  appointed  Assistant  Attorney  General 
for  the  United  States,  a  position  which  he  retained  until  1897,  his 
appointment  and  service  being  during  the  administration  of  Presi- 
dent Cleveland. 

Upon  completing  his  service  at  Washington  Judge  Dodge  returned 
to  Wisconsin  and  established  his  home  in  Milwaukee,  where  he 
engaged  in  the  general  practice  of  law  until  1898,  at  which  time  he 
was  appointed  an  Associate  Justice  of  the  Supreme  Court  of  the 
state,  a  position  which  he  retained  for  approximately  twelve  years. 

Upon  retiring  from  the  bench  Judge  Dodge  again  entered  private 
practice,  but  limited  his  work  to  that  of  special  counsel. 


Wis.]  in  MEMORIAM.  xxxi 

Joshua  Eric  Dodge. 

Although  Judge  Dodge  was  the  recipient  of  many  public  honors, 
it  was  as  Justice  of  the  Wisconsin  Supreme  Court  that  he  achieved 
his  greatest  distinction  and  reputation. 

His  mind  was  alert  and  acted  quickly.  He  was  possessed  of  a 
remarkable  ability  to  analyze  a  given  situation.  He  had  the  power 
of  clothing  his  thoughts  in  such  fluent,  lucid,  and  delightful  English 
as  to  make  his  decisions  models  of  clarity. 

It  fell  to  his  lot  to  write  the  opinions  in  some  of  the  most  impor- 
tant decisions  handed  down  by  our  Supreme  Court,  and  his  clear 
reasoning  and  literary  eloquence  did  much  to  make  the  Supreme 
Court  of  Wisconsin  respected  and  illustrious  throughout  the  nation. 

There  are  few  lawyers  who  practiced  before  the  Supreme  Court 
during  Judge  Dodge's  service  that  will  not  remember  and  readily 
testify  to  his  wonderful  ability  to  seize  upon  the  weak  or  strong 
point  in  a  case  that  was  being  presented,  as  evidenced  by  the  keen 
analytical  questions  which  often  disclosed  a  fallacy  or  established 
the  soundness  of  a  proposition;  questions  prompted  by  an  earnest 
desire  to  judicially  analyze  and  assist. 

Justice  Dodge's  work  on  the  Supreme  Bench  was  thus  character- 
ized by  the  late  Mr.  Chief  Justice  Lyon  :  *'His  industry  and  learning 
in  the  law,  his  culture  and  breadth  of  intellect,  his  integrity  and 
character  and  judicial  temperament  entitle  him  to  personal  and 
public  confidence." 

As  a  man,  Judge  Dodge  was  simple  in  his  tastes,  and  his  wants 
and  needs  were  few  and  easily  satisfied.  He  was  a  plain  man,  quiet, 
retiring  but  yet  approachable;  a  man  of  few  friends,  but  to  them 
loyal  and  ever  devoted. 

In  his  later  years  he  was  a  lonely  man,  seeking  the  companionship 
of  few. 

He  was  a  great  counselor  and  his  advice  was  ever  sound,  sensible, 
and  safe;  a  natural  lawyer;  a  man  of  strong  first  impressions,  which 
were  seldom  changed  by  subsequent  study  or  consideration. 

He  was  possessed  of  a  high  sense  of  equity  and  a  keen  discrim- 
ination between  right  and  wrong.  He  was  always  eager  to  assist 
in  rectifying  an  injury  or  to  assist  a  friend  in  need  or  trouble.  He 
was  a  great  teacher,  patient,  and  always  willing  to  explain  his  view- 
point and  conclusions  to  the  young  lawyer  who  might  seek  his 
counsel. 

He  was  a  gentleman  of  the  old  school;  in  social  matters  polite, 
considerate,  and  punctilious. 

All  in  all,  he  was  a  great  lawyer ;  an  able  and  worthy  public  serv- 
ant; a  true,  valued,  and  mourned  friend. 

William  C.  Quarles. 
Frank  M.  Hoyt. 
William  H.  Bennett. 
Samuel  M.  Field, 
e.  h.  bottum. 
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On  behalf  of  the  court  Mr.  Justice  Jones  responded  as 
follows: 

The  opinions  of  Mr.  Justice  Dodge  are  found  in  forty-three  vol- 
umes of  the  Reports  of  this  court.  These  opinions  are  the  fittest 
eulogy  upon  his  life  and  character  and  a  lasting  memorial  of  his 
service  to  the  state. 

The  twelve  years  of  his  service  on  the  bench  included  the  begin- 
ning of  a  period  of  important  and  sweeping  changes  in  our  statu- 
tory law.  Perhaps  the  most  important  constitutional  questions 
which  came  before  the  court  during  that  time  grew  out  of  the 
statutes  imposing  ad  valorem  taxes  on  the  railroads,  and  inheritance 
taxes. 

He  brought  to  the  court  a  training  admirably  fitted  for  the  work. 
He  had  served  an  apprenticeship  in  the  general  practice  of  the  law 
in  a  community  where  he  had  worked  in  competition  with  very  able 
lawyers  and  had  tried  and  argued  cases  before  eminent  judges. 
There  had  been  time  for  the  exhaustive  study  of  his  cases.  He  had 
confined  himself  to  no  specialty.  By  untiring  industry  he  had 
acquired  a  profound  knowledge  of  the  common  law.  There  can 
hardly  be  a  more  stable  foundation  for  distinction  in  the  ranks  of 
the  profession  or  on  the  bench  than  such  a  training  affords. 

But  he  had  additional  training.  By  his  work  in  the  state  legis- 
lature and  with  committees  he  had  acquired  a  practical  knowledge 
of  legislation,  of  the  workings  of  the  state  government  and  its  sev- 
eral departments,  and  of  the  construction  of  statutes.  As  Assistant 
Attorney  General  of  the  United  States  he  had  gained  familiarity 
with  thq  federal  statutes  and  the  workings  of  the  governmental  de- 
partments and  bureaus  at  Washington. 

In  that  field  of  labor  he  had  studied  the  distribution  of  powers 
between  the  state  and  federal  government  and  had  become  thor- 
oughly qualified  to  consider  the  constitutional  problems  which  were 
constantly  brought  before  the  court.  He  brought  to  the  examina- 
tion of  the  complicated  financial  transactions  which  frequently 
came  before  the  court  a  clear  knowledge  of  business.  His  opinions 
show  that  he  had  a  righteous  scorn  of  fraud  in  matters  of  business 
and  a  keen  appreciation  for  the  sanctity  of  trust  relations  in  the 
aflfairs  of  life.  It  would  be  hard  to  find  in  legal  literature  clearer  and 
abler  expositions  of  the  police  power  of  the  state  than  in  several  of 
his  opinions,  and  they  illustrate  his  mastery  of  the  principles  of 
constitutional  law. 

With  his  thorough  knowledge  of  the  law,  his  logical  mind  carried 
him  quickly  to  the  heart  of  the  issues  before  him,  and  in  classic 
English,  without  undue  elaboration,  and  yet  with  adequate  state- 
ment of  his  reasons  and  the  authorities,  he  prepared  opinions  which 
adorn  our  legal  literature  and  enrich  our  jurisprudence.  As  we 
read  them  we  find  no  repetition,  no  contradictions,  no  ambiguities. 
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They  are  clear  as  crystal  and  afford  evidence  not  only  of  his  mas- 
tery of  the  law  and  facts  involved  but  also  that  he  had  been  a  student 
and  lover  of  the  English  classics. 

When  as  lawyers  we  argued  cases  before  him  we  were  often  sur- 
prised that  he  grasped  so  quickly  the  crucial  points  in  voluminous 
and  complicated  records.  His  keen,  logical,  judicial  mind  had  little 
patience  with  arguments  on  extraneous  or  irrelevant  matters.  At 
times  when  such  arguments  were  presented  or  a  bald  fallacy  was 
argued,  a  critical  remark  would  escape  him;  but  those  who  knew 
him  well  understood  that  such  utterances  were  purely  impersonal. 
They  were  the  spontaneous  utterances  of  a  logical  mind,  and  quite 
as  likely  to  be  addressed  to  lawyers  whom  he  had  known  intimately 
in  former  years  as  to  young  practitioners. 

Before  coming  to  the  bench  Mr.  Justice  Dodge,  like  Chief  Jus- 
tices Marshall  and  Chase,  Mr.  Justice  Harlan,  and  other  dis- 
tinguished jurists,  had  been  a  partisan  in  politics.  He  believed 
in  government  by  party  and  had  taken  an  active  part  in  the  councils 
of  his  party  and  in  directing  its  policies.  But  he  fully  realized 
that  on  entering  judicial  life  these  activities  must  cease.  It  was 
then  his  only  ambition  to  further  the  administration  of  justice.  He 
realized  that  he  was  the  representative  of  no  party  or  class,  but  a 
trustee  for  the  whole  people,  and  that  it  was  his  supreme  duty  to 
judge  "righteously  between  every  man  and  his  brother  and  the 
stranger  that  is  with  him." 

By  nature  and  association  Mr.  Justice  Dodge  was  a  conservative. 
He  believed  in  written  constitutions  and  that  the  guaranties  to  prop- 
erty rights  and  individual  liberty  which  they  promised  should  be  en- 
forced. But  like  Chief  Justice  Winslow,  whom  he  loved  as  a 
brother,  he  also  believed  that  those  guaranties  should  not  be  so 
narrowed  by  construction  as  to  ignore  the  rapid  and  vital  changes 
which  were  taking  place  in  the  social  and  industrial  life  of  the 
generation  in  which  he  lived. 

GERRY  WHITING  HAZELTON. 
Mr.  K.  K.  Kennan  of  Milwaukee  presented  the  following 

Memorial  of  the  Milwaukee  County  Bar  Association. 

May  it  please  the  Court: — The  subject  of  this  brief  memorial — 
Gerry  Whiting  Hazelton — came  from  that  part  of  these  United 
States  which  was  devoted  to  "raising  men." 

He  was  born  in  Chester,  New  Hampshire,  on  the  24th  day  of 
February,  1829. 

His  father,  William  Hazelton,  born  in  1789,  as  well  as  his  mother, 
Mary  Jane  Cochrane,  were  of  English  extraction  and  both  natives 
of  "The  Old  Granite  State."    William's  father,  John,  as  well  as  his 
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grandfather,  Ephraim,  were  ^Iso  natives  of  Chester,  but  Ephraim's 
direct  male  ancestors,  Richard,  Abraham,  and  Robert,  were  of 
Bradford  on  the  Merrimack  in  the  Colony  of  Massachusetts  Bay. 

As  a  boy  Gerry  W.  Hazelton  had  that  mental  training  which 
was  common  to  His  neighboring  companions  and  acquaintances,  the 
ordinary  common  school  with  a  term  or  two  in  Pinkerton  Academy, 
located  in  Derry,  New  Hampshire.  In  1846  we  find  him  teaching 
school.  In  1848,  having  gone  to  Amsterdam,  New  York,  he  found 
an  opportunity  to  enter  the  office  of  his  uncle,  the  Hon.  Clarke  B. 
Cochrane,  where  he  occupied  his  time  in  the  study  of  the  law.  This 
was  the  main  turning  point  in  his  life,  and  it  was  here,  after  admis- 
sion to  the  New  York  bar  in  1852,  he  met  and  married  Miss  Martha 
L.  Squire,  the  companion  and  helpmeet  in  all  his  joys,  sorrows, 
toil,  and  successes  until  her  death  in  Milwaukee  at  their  home  on 
the  20th  day  of  April,  1907. 

He  remained  in  Amsterdam  following  the  practice  of  his  profes- 
sion until  the  year  1856,  when  he  packed  the  accumulations  of  his 
early  labors  and  turned  his  face  again  westward.  Why  he  finally 
located  in  Columbus,  Wisconsin,  we  are  not  apprised,  but  he  did 
so,  reaching  there  in  1856,  immediately  opening  an  office  and  engag- 
ing in  his  profession.  During  the  time  he  was  preparing  himself 
to  take  on  the  duties  of  a  lawyer  he  was  earnestly  broadening  his 
learning  and  mental  training  by  a  close  and  assiduous  application  to 
those  branches  of  study  of  which  as  a  student  during  his  earlier 
education  he  was  not  able,  from  lack  of  opportunity  and  money,  to 
take  advantage.  It  was  at  this  time  that  he  delved  into  the  classics, 
and  that  they  left  their  impress  upon  his  mind  one  only  needed  to 
have  met  and  conversed  with  him  to  perceive  readily  that  there  was 
a  foundation  there  that  made  him  clear  and  convincing  in  his 
conversation. 

In  1860  he  was  elected  to  the  State  Senate,  of  which  he  was 
chosen  President  pro  tern,,  and  re-elected  President  pro  tern,  at  its 
extra  session.  Following  the  death  of  Governor  Harvey  he  was 
ex  officio  Lieutenant  Governor  of  the  state.  He  was  a  delegate  to 
the  Chicago  convention  which  first  nominated  Abraham  Lincoln  as 
candidate  for  President  on  the  Republican  ticket.  It  can  be  said  of 
him  "that  he  knew  Lincoln,"  for  who  could  have  prepared  the  paper 
which  he  wrote  on  Abraham  Lincoln  without  knowing  him?  At 
the  meeting  before  which  this  paper  was  first  read,  the  late  Mr. 
Chief  Justice  Winslow,  who  also  was  scheduled  to  deliver  an 
address,  was  so  touched  by  the  eloquent  language  used  that  he  asked 
to  be  allowed  not  to  speak  lest  he  should  break  the  spell.  The 
writer  of  this  imperfect  sketch  cannot  refrain  from  relating  an 
anecdote  which  Mr.  Hazelton  recounted  to  him  of  an  interview 
had  with  Lincoln  in  those  days  of  distress  and  depression : 

"When  we  reached  the  Presidential  mansion  and  our  arrival  had 
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been  announced,  Mr.  Lincoln  without  delay  came  out  of  his  then  im- 
provised office  and  without  introduction  greeted  us  with  a  pleasant 
smile  and  a  shaking  of  hands,  asking  us  to  come  into  his  office.  We 
had  come  thinking  to  learn  something  of  his  ideas  or  opinions  of 
the  great  conflict  which  was  being  waged  between  the  North  and 
the  South,  but  no  word  of  it  was  mentioned;  he  seemed  anxious  to 
know  just  what  was  going  on  in  Wisconsin — mentioned  the  fact  of 
having  been  in  our  state — what  took  him  there,  and  inquired  after 
some  of  the  people  that  he  had  met,  all  with  the  cordiality  that  one 
might  expect  takes  place  between  old  friends  who  bring  messages 
from  the  land  of  mutual  acquaintances.  He  looked  weary  and 
sunken-eyed,  but  nothing  of  it  appeared  in  his  manner.  All  through 
the  interview  he  impressed  us  with  the  atmosphere  of  desiring  to 
keep  f romr  us  anything  depressing  or  gloomy,  and  when  we  left  him 
his  face  wore,  over  and  above  the  anxious  look  easily  perceivable, 
that  soft,  gentle  smile  that  had  been  present  during  the  whole 
interview." 

To  the  writer  it  seemed  as  if  Mr.  Hazelton  was  trying  to  share 
the  inspiration  pf  this  interview  with  the  whole  world,  that  it  was 
a  something  too  vast,  too  holy  for  him  to  possess  alone;  it  was 
verily  a  laying  on  of  hands. 

In  1864  he  was  elected  prosecuting  attorney  for  Columbia  county, 
and  while  holding  this  office  he  was  appointed  collector  of  internal 
revenue  for  the  Second  district  of  Wisconsin,  from  which  latter 
office  the  "Tennessee  Tailor"  removed  him  because  he  dared  criti- 
cise the  cut  of  the  political  clothes  which  were  then  being  turned  out 
at  the  executive  factory  at  Washington.  Mr.  Hazelton  knew  the 
style  of  apparel  that  marked  the  dependable  men  of  his  day,  and 
would  not  consent  to  wear  the  livery  of  an  opportunist. 

In  1869  he  was  appointed  by  President  Grant  United  States  dis- 
trict attorney  for  Wisconsin,  serving  in  this  capacity  until  1871. 
He  then  resigned  to  become  a  member  of  the  Forty-second  Con- 
gress, having  been  elected  at  the  fall  election  of  1870  from  the 
Second  district,  at  that  time  composed  of  the  counties  of  Columbia, 
Rock,  Dane,  and  Jefferson. 

During  his  stay  in  Washington  he  served  as  one  of  the  regents 
of  the  Smithsonian  Institution  under  appointment  by  Speaker 
Blaine,  having  as  associates  upon  the  board  Judge  Rockwood  Hoar 
of  Massachusetts  and  "Sunset  Cox"  of  New  York,  a  distinction  that 
Mr.  Hazelton  prized  more  highly  than  any  other  outside  honor 
conferred  upon  him. 

The  re-apportionment  following  the  census  of  1870  somewhat 
changed  the  Second  district,  Rock  county  being  eliminated  and 
Sauk  county  substituted,  but  Mr.  Hazelton  was  renominated  by 
acclamation  and  elected  to  the  Forty-third  Congress. 

At  the  close  of  this  his  second  term  in  Congress  Mr.  Hazelton 
resumed  his  law  practice,  soon  after  accepting  from  President 
Grant  the  unsolicited  appointment  of  United  States  district  attorney 
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for  the  Eastern  district  of  Wisconsin,  removed  to  Milwaukee  and 
entered  upon  the  duties  of  this  office  in  August,  1875,  continuing  in 
that  office  until  1885. 

Mr.  Hazelton  first  appears  in  the  Milwaukee  city  directory  in 
1876,  his  residence  being  given  as  202  Division  street,  now  known 
as  Juneau  avenue,  and  it  can  truly  be  said  of  him^he  could  not  be 
charged  with  more  than  a  moderate  amount  of  nomadcy,  for  it 
was  in  this  home  first  chosen  by  him  in  Milwaukee  that  he  died. 
For  full  twenty-five  years  he  was  counsel  of  the  Grand  Trunk 
Railroad  and  commissioner  for  both  state  and  federal  courts.  In 
1912,  and  when  he  was  eighty-four  years  old,  or  we  might  say 
eighty-four  years  young — Mr.  Hazelton  was  never  old — he  was 
appointed  special  master  in  chancery  to  close  up  the  affairs  of  the 
Alii s- Chalmers  Company,  the  responsibility  of  which  position  can 
be  estimated  from  the  fact  that  the  claims  in  this  matter  aggregated 
several  millions  of  dollars,  involved  the  settlement  of  personal  in- 
jury actions,  and  included  the  transfer  of  the  holdings,  real  and 
personal,  belonging  to  the  corporations  making  up  the  company 
located  in  Scranton,  Chicago,  and  Milwaukee,  and  when  the  reports 
and  accounts  of  the  master  were  presented  to  the  court  for  final 
action  they  were  without  exception  approved  and  confirmed. 

Mr.  Hazelton  was  a  familiar  figure  upon  our  streets  in  his 
comings  and  goings,  for  to  the  very  last  he  held  his  office  open  fol- 
lowing the  practice  of  the  law,  his  counsel  and  advice  being  as 
clear,  strong,  and  convincing  as  in  the  days  gone  by. 

He  was  a  faithful  member  and  attendant  of  Immanuel  Presby- 
terian Church  of  Milwaukee,  filling  many  of  the  lay  offices  con- 
nected with  this  church.  He  was  a  biographer  of  more  than  com- 
mon ability,  the  papers  prepared  by  him  on  Hamilton,  Lincoln, 
Greeley,  and  a  number  of  other  distinguished  men  bearing  witness 
to  the  gift.  When  he  read  those  papers  before  the  various  as- 
semblages for  whose  hearing  they  were  prepared  the  eloquence  of 
his  reading  held  his  audience  to  the  very  end. 

Of  such  stuff  was  Gerry  Whiting  Hazelton  made — and  so  he 
lived  until  the  29th  day  of  September,  1920,  and  then  he  died,  leav- 
ing to  mourn  the  loss  of  his  companionship  a  daughter,  his  sole  sur- 
viving near  relative. 

J.  M.  W.  Pratt. 
William  W.  Wight. 
Charles  S.  Carter. 

Mr.  Justice  Doerfler  responded: 

The  death  of  Gerry  W.  Hazelton  has  removed  from  our  midst  a 
man  of  the  highest  type  of  American  citizen,  a  learned,  polished 
scholar  and  gentleman,  a  lawyer  of  recognized  ability  and  standing 
at  the  bar  and  in  the  community.    He  was  engaged  in  public  life 
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long  before  many  men  now  in  their  prime  were  bom.  Coming  to 
this  state  in  1856,  after  having  been  admitted  to  the  bar  in  the  state 
of  New  York  in  1852,  he  continued  to  practice  his  profession  in 
this  state  continuously  up  to  the  time  of  his  death,  in  February, 
1920,  with  the  exception  of  a  period  of  four  years,  during  which  he 
served  his  district  as  a  representative  in  Congress. 

As  a  practitioner  at  the  bar  his  early  experiences  were  not  unlike 
those  of  most  of  us  in  the  early  period  of  our  career.  His  clients 
were  neither  numerous  nor  were  the  matters  intrusted  to  his  care 
of  great  importance.  His  industry,  devotion  to  duty,  and  ability, 
however,  soon  became  recognised  by  his  constituents,  and  in  1876, 
at  which  time  he  removed  from  Columbus  to  Milwaukee,  he  had 
built  up  a  very  fair  and  satisfactory  practice.  From  1876  until  the 
time  of  his  death  he  remained  a  resident  of  the  city  of  Milwaukee, 
and  during  that  period  w^as  engaged  in  many  important  legal 
controversies. 

There  is  one  predominant  feature  which  perhaps  stands  out  very 
pronouncedly  with  Gerry  W.  Hazelton,  from  the  standpoint  of  a 
lawyer,  and  that  is  the  thorough  attention  and  preparation  which 
he  gave  to  all  matters  intrusted  to  him  by  his  clients.  He  was  par- 
ticular in  giving  every  matter  of  litigation  coming  to  his  attention 
the  closest  of  study  and  consideration  before  advising  a  lawsuit, 
and  then  after  having  entered  into  litigation  he  pursued  the  same 
with  a  righteous  zeal  and  determination  to  the  end.  His  glory  as 
a  lawyer  did  not  consist  in  the  winning  of  lawsuits,  but  in  the  repre- 
sentation of  his  client  at  the  bar,  in  the  interests  of  what  he  con- 
sidered  a  righteous  cause  or  defense. 

In  the  many  years  the  members  of  this  court  have  had  personal 
acquaintanceship  with  Gerry  W.  Hazelton,  I  believe  no  one  can 
recall  a  single  instance  where  he  either  lost  his  temper  or  his  men- 
tal equanimity.  In  fact,  so  just  and  true  was  his  nature  and  so 
fair  his  conduct  towards  his  fellow  brethren  at  the  bar  and  the  mem- 
bers of  the  judiciary  that  it  is  difficult  to  conceive  of  any  one 
making  an  unjust  or  unfair  attack  upon  him  warranting  a  deviation 
on  his  part  from  the  full  control  that  he  at  all  times  had  over  his 
emotions. 

In  the  many  hearings  attended  by  the  writer  before  him  as  a 
court  commissioner  or  a  master  in  chancery,  he  has  always  been 
found  ready  and  quick  in  his  decisions,  both  during  the  hearing  and 
at  the  conclusion  thereof,  and  his  findings  were  quite  uniformly 
sustained  by  the  court.  He  did  not  practice  law  for  the  purpose  of 
amassing  a  fortune ;  in  fact  that  is  a  trait  which  he  had  in  common 
with  many  of  the  best  lawyers  in  the  state.  His  whole  energies 
seemed  to  be  absorbed  in  performing  his  professional  duties,  and 
the  matter  of  fees  he  always  considered  as  a  secondary  thought, 
coming  as  a  necessary  coincident  with  the  business  transacted.    His 
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presentation  of  a  case  to  the  court  or  jury  was  always  clear,  con- 
vincing, and  persuasive.  Few  practitioners  at  the  bar  have  had  a 
finer  or  more  fluent  command  of  the  English  language,  and  after 
Mr.  Hazelton  had  finished  his  arguments  there  was  no  doubt  in 
the  mind  of  any  one  who  had  heard  him  as  to  his  exact  position. 

Since  arriving  in  this  state  in  1856  he  was  engaged  actively  in 
participating  in  almost  every  political  campaign  down  to  the  time 
of  his  death.  He  was  a  Republican  in  1860  when  Lincoln  was  first 
nominated,  and  a  delegate  to  that  convention^  and  he  was  true  to 
his  political  beliefs  at  all  times.  He  was  a  great  student  of  Ameri- 
can history,  and  his  biographical  sketches  were  literary  gems.  No 
more  eloquent  address  was  ever  prepared  or  delivered  on  Abraham 
Lincoln  than  the  one  delivered  by  him  before  the  State  Bar  Asso- 
ciation in  July,  1915.  While  a  thorough  American,  he  was  pos- 
sessed in  a  high  degree  of  the  spirit  of  toleration.  He  had  no  strong 
racial,  religious,  or  political  prejudices,  and  he  was  as  much  beloved 
by  his  political  opponents  as  a  citizen  as  he  was  by  those  who  were 
believers  in  his  own  doctrines. 

It  is  hard  to  realize  that  one  who  has  taken  so  prominent  a  part 
in  public  life  for  so  many  years  shall  be  no  longer  seen  or  heard 
upon  the  arena.  However,  he  has  set  a  high  example  for  his 
fellowmen  and  for  his  brethren  in  his  beloved  profession,  and 
though  he  may  be  dead  in  the  common  acceptation  of  the  term  he 
will  not  be  forgotten,  at  least  by  those  of  the  present  generation 
who  have  known  and  loved  him. 


ALBERT  E.  THOMPSON. 

Mr.  Frank  C.  Stewart  of  Oshkosh  presented  the  follow- 
ing 

Memorial  of  the  Winnebago  County  Bar  Association, 

m 

May  it  please  the  Court : — The  committee  appointed  by  the  Win- 
nebago County  Bar  Association  presents  to  the  court  the  following 
memorial  of  the  life  and  services  of  the  late  Albert  E.  Thompson  : 

Albert  E.  Thompson,  a  lawyer  whose  brilliant  intellect,  shrewd 
common  sense,  and  deyotion  to  his  profession  won  for  him  an 
enviable  position  at  the  bar  of  his  native  state,  is  dead.  It  is  there- 
fore most  fitting  that  we  should  consider  for  a  brief  time  the  life, 
the  attainments,  and  the  character  of  this  gifted  and  eminently  suc- 
cessful man,  who  for  many  years  filled  a  prominent  place  in  our 
state,  and  whom  now  we  mourn  not  only  for  his  conspicuous  ability 
but  for  the  friendly  comradeship,  the  simple  kindliness  of  his  every- 
day life. 

Albert  E.  Thompson,  eldest  son  of  John  C.  and  Catherine  Cam- 
eron Thompson,  was  born  October  28,  1850,  while  his  parents  were 
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visiting  at  the  home  of  relatives  near  Princeton,  Wisconsin.  His 
grandfather.  Rev.  Robert  Thompson  of  Glasgow,  Scotland,  came 
to  America  in  the  early  part  of  the  Nineteenth  century  and  settled 
in  New  York  state,  where  his  son,  John  C.  Thompson,  was  bom  in 
1825.  The  pioneer  spirit  of  Mr.  Thompson's  grandfather  was  a 
characteristic  also  of  his  father,  who  removed  in  early  manhood  to 
the  state  of  Indiana,  where  he  engaged  in  business  as  a  merchant, 
and  it  was  in  the  town  of  Valparaiso,  in  Northern  Indiana,  that 
Ai-BERT  E.  Thompson  spent  his  early  boyhood.  At  the  breaking  out 
of  the  Civil  War  his  father  enlisted  in  Company  I  of  the  Eleventh 
Indiana  Infantry,  and  after  being  disabled  so  that  he  could  no 
longer  serve  his  country  as  a  soldier  he  removed  with  his  family  to 
Princeton,  Wisconsin.  In  that  rural  community,  before  he  was 
fourteen  years  old,  Albert  Thompson  organized  a  military  com- 
pany of  boys,  of  which  he  was  captain,  and  several  of  whom  en- 
listed before  the  war  closed.  This  action  of  a  mere  boy,  showing 
patriotism,  power  of  initiative,  and  prompt  action,  was  an  early 
indication  of  the  character  of  the  man.  Even  in  youth  he  was  no' 
mere  dreamer  of  dreams.  He  translated  every  thought  into  action 
and  made  it  count  in  the  sum  total  of  worthy  human  endeavor. 

Mr.  Thompson  obtained  his  academic  education  in  the  common 
schools  of  Green  Lake  county  and  at  Ripon  College.  Although  he 
was  not  a  graduate  of  that  institution  he  became  one  of  its 
trustees  and  received  from  it  an  honorary  degree.  With  compara- 
tively few  years  of  schooling  he  was  in  a  broad  sense  a  highly  edu- 
cated man.  His  mind  was  alert,  quick  to  discern  the  false  from  the 
true,  and  trained  by  concentration  and  application  to  arrive  at  ulti- 
mate truths  and  sound  judgments  of  men  and  affairs.  He  was 
interested  in  all  things  that  concerned  the  betterment  of  humanity, 
though  devoting  himself  with  rare  singleness  of  purpose  to  his 
chosen  profession.  He  traveled  widely,  both  in  the  United  States 
and  in  the  Old  World,  storing  up  in  his  capacious  memory  a  multi- 
tude of  impressions  that  made  him  an  entertaining  speaker  on  pub- 
lic occasions  and  a  delightful  companion  among  his  friends. 
.  When  still  a  youth  he  studied  law  in  the  office  of  Attorney  J.  M. 
Fish  at  Princeton,  was  admitted  to  the  bar  in  June,  1871,  and  began 
the  practice  of  law  before  he  had  attained  his  majority.  His  pro- 
found knowledge  of  the  law,  evident  in  later  years,  was  not  obtained 
from  instruction  in  the  law  schools,  but  from  the  diligent  study 
and  close  application  which  he  gave  of  his  own  accord  to  every 
subject  however  minute.  In  a  very  real  sense  he  was  self  made, 
forced  to  mastery  not  by  any  influence  from  without,  but  by  a 
compelling  energy  within,  an  enthusiasm  for  work,  a  remarkable 
capacity  for  sustained  endeavor — qualities  which  he  himself  has 
often  said  were  bequeathed  to  him  by  the  sturdy,  strong-minded 
Dutch  ancestors  on  his  mother's  side.  After  practicing  law  for  sev- 
eral years  in  Princeton,  where  he  was  also  associated  with  his 
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father,  the  editor  and  proprietor  of  the  Princeton  Republic,  he  re- 
moved in  1879  to  the  city  of  Oshkosh,  where  he  resided  untU  his 
death.  In  1889  he  was  appointed  by  the  President  of  the  United 
States  as  special  district  attorney  for  the  Eastern  district  of  Wis- 
consin, to  assist  in  the^defense  of  important  suits  against  the  gov- 
ernment arising  out  of  the  overflow  cases  in  the  Fox  River  Valley. 
In  1894  he  was  appointed  by  the  Governor  of  Wisconsin  as  resident 
Regent  of  State  Normal  Schools,  and  continued  to  hold  that  office 
until  1904,  serving  for  a  considerable  portion  of  that  period  as 
President  of  the  Board  of  Regents.  He  brought  to  that  high  office 
in  the  cause  of  education  the  same  qualities  that  distinguished  him 
as  a  lawyer — practical  common  sense,  broad  vision,  keen  interest, 
careful  attention  to  details,  and  an  executive  ability  that  enabled 
him  as  business  administrator  of  the  afTairs  of  the  Oshkosh  NorAial 
School  to  accomplish  great  results  in  a  direct  and  quiet  way  without 
arousing  opposition  among  his  colleagues. 

Mr.  Thompson  did  not  enjoy  strife  and  never  courted  a  conflict, 
although  he  stood  firmly  for  the  rights  of  his  clients.  He  was  a 
man  of  peace,  both  in  his  private  and  his  public  life,  hospitable  to 
the  ideas  and  the  opinions  of  others  and  full  of  sympathy  for  his 
friends.  While  he  was  interested  in  public  affairs  and  in  politics 
and  possessed  the  qualities  that  would  have  made  him  either  a 
legislator  or  an  executive  of  a  high  order,  he  never  sought  to  hold 
office,  and  preferred  to  play  his  part  in  the  drama  of  life  as  a  pro- 
fessional man  and  not  as  a  politician.  That  he  chose  wisely  is 
proved  by  the  remarkable  success  that  he  achieved  and  by  the  wide 
and  honorable  reputation  that  he  enjoyed.  He  loved  his  profession, 
he  was  devoted  to  the  interests  of  his  clients,  and  he  was  respected 
and  admired  by  his  fellow  members  of  the  bar.  riis  great  ability 
was  the  gift  of  nature;  but  his  thoroughness,  his  diligence,  his 
conscientiousness,  his  faithfulness  in  the  discharge  of  every  duty, 
and  the  cheerful,  courageous  spirit  with  which  he  met  illness  and 
suffering,  these  are  the  noble  qualities  that  were  his  through  de- 
liberate cultivation  and  long  practice — ^the  qualities  that  endeared 
him  to  his  friends  and  that  make  him  an  example  worthy  of 
imitation. 

And  now  he  has  gone.  He  died  September  5,  1917,  answering 
the  summons  sure  and  swift  that  took  him  in  a  day  from  the  cares 
and  activities  of  life  here  to  the  peace  and  rest  of  the  great 
hereafter.  Frank  C.   Stewart, 

John  W.  Hume, 
Arthur  H.  Goss, 

Committee. 

Mr.  Justice  Rosenberry  responded: 

The  career  of  Mr.  Thompson  exemplifies  anew  the  fact  so  often 
referred  to  here  that  the  work  of  a  lawyer,  however  well  or  thor- 
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oug^hly  done,  is  not,  in  a.  superficial  view  at  least,  of  a  permanent 
character.  Mr^  Thompson  occupied  for  many  years  a  large  and  im- 
portant place  in  the  industrial  and  commercial  life  of  the  Fox  River 
Valley.  His  advice  and  counsel  was  sought  by  many  of  the  men 
who  laid  deep  and  strong  the  foundations  upon  which  the  welfare 
of  that  section  of  the  state  rests.  With  his  pre-eminent  ability  in 
purely  legal  fields  he  combined  an  unusual  capacity  for  business 
aifairs.  He  made  a  large  contribution  to  the  general  welfare  of 
the  community  which  he  so  ardently  and  for  such  a  long  period  of 
time  served.  To  his  guidance  and  counsel  many  men  and  institu- 
tions owed  their  success.  The  impulses  which  he  gave  to  the  indus- 
trial and  commercial  life  of  his  community  will  long  survive,  and 
in  that  view  his  work  is  of  a  permanent  character.  Where  he  and 
those  of  his  generation  sowed,  others  will  reap.  Genial,  com- 
panionable, and  lovable,  he  was  strong,  forceful,  and  persistent. 
His  services  to  the  public,  although  in  a  capacity  which  did  not  at- 
tract wide  attention,  are  worthy  of  the  high  commendation  paid 
them  in  the  memorial.  His  life  and  services,  while  not  accompanied 
by  pomp  and  display,  have  left  a  permanent  impress  upon  the 
life  of  the  state.  The  court  heartily  concurs  in  the  matters  set 
forth  in  the  memorial,  which  will  be  received  and  placed  on  file. 

.  CHARLES  BARBER. 

Mr.  Edward  J.  Dempsey  of  Oshkosh  presented  the  fol- 
lowing 

Memorial  of  the  Winnebago  County  Bar  Association. 

May  it  please  the  Court: — On  the  morning  of  March  10,  1915, 
his  fellow-citizens,  and  especially  his  brother  lawyers,  were  shocked 
to  learn  of  the  death  of  Charles  Barber,  the  lawyer.  He  worked 
as  a  lawyer  up  to  bedtime  on  Tuesday  evening  and  died  at  one 
o'clock  in  the  following  night.  Practically  he  died  in  harness,  as, 
we  doubt  not,  he  would  have  chosen  to  do. 

He  was  bom  at  Burlington,  Vermont,  on  September  12,  1851,  of 
old  New  England  stock.  He  came  to  Oshkosh  with  his  father  and 
mother  in  1857.  He  graduated  from  the  Oshkosh  high  school  in 
1868.  Later  he  pursued  his  literary  studies  with  Arthur  Everett, 
principal  of  the  high  school.  During  this  time  he  studied  law  in 
the  office  of  Earl  P.  Finch  and  acted  for  a  time  as  assistant  prin- 
cipal of  the  Oshkosh  high  school.    Later  he  attended  Columbia  Law 

School. 

In  1874  he  commenced  the  practice  of  law  in  Oshkosh  in  com- 
pany with  Earl  O.  Finch  under  the  firm  name  of  Finch  &  Barber. 
This  firm  immediately  took,  and  continuously  maintained,  high  rank 
throughout  the  state  on  account  of  the  ability  of  both  members. 
About  1884  Henry  Barber,  brother  of  Charles,  was  admitted  into 
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this  firm,  which  continued  until  1888  when  Mr.  Finch  died.  There- 
after until  the  formation  of  the  later  firm  Mr.  Barber  and  his 
brother  Henry  continued  to  use  the  name  of  Finch  &  Barber.  In 
1893  Mr.  Barber  and  his  brother  Henry  associated  with  themselves 
Mr.  Fred  Beglinger  and  adopted  the  firm  name  of  Barbers  &  Beg- 
linger.  This  firm  maintained  the  high  standing  of  Finch  &  Barber. 
It  continued  until  the  election  of  Mr!  Beglinger  to  the  office  of 
county  judge  in  1911.  Thereafter  Mr.  Barber  and  his  brother  con- 
tinued the  law  business  under  the  firm  name  of  Charles  &  Henrys 
Barber.    The  high  standard  of  the  firm  was  still  maintained. 

Mr.  Barber  was  an  able  lawyer  and  an  able  advocate.  He  was 
equally  at  home  before  a  jury  and  before  the  bench  and  in  con- 
sideration of  weighty  matters  in  his  office.  He  was  an  all-around 
lawyer  of  unusual  versatility.  He  was  able  in  research  but  more 
able  in  initiative.  He  could  search  out  legal  principles  as  declared 
in  treatises  and  decisions.  He  knew  the  books.  But  he  was  more 
skilful  in  discovery,  by  reflection,  of  new  principles  and  the  applica- 
tion of  them  to  new  situations.  He  drew  from  the  authorities  and 
from  his  initiative  genius  as  well.  He  proceeded  upon  and  was 
skilful  in  the, application  of  broad  general  principles. 

He  never  shirked  work  or  responsibility.  He  was  courteous  to 
his  fellows  and  especially  kind  to  his  younger  professional  brothers. 
They  remember  well  a  familiar  saying  of  his  that  "The  law  is  a 
science,  but  the  practice  of  the  law  is  an  art."  He  understood  both 
thoroughly. 

Among  the  many  important  fruits  of  his  legal  battles  was  the 
decision  in  Beecher  v,  Weatherby,  95  U.  S.  517.  Therein  was  estab- 
lished the  right  of  the  state  to  the  sixteenth  sections  in  the  Indian 
reservations,  a  very  important  determination  respecting  the  con-, 
st ruction  and  operation  of  federal  grants.  This  case  he  argued  at 
the  age  of  twenty-six. 

Also  the  preservation  to  the  city  of  Oshkosh  of  the  noble  Harris 
gift  for  the  beneficent  purpose  of  a  public  library  (Danforth  v. 
Oshkosh,  119  Wis.  262). 

Also  the  preservation,  to  the  city  of  the  noble  Beach  gift  for  the 
beneficent  purpose  of  the  manual  training  school  (Maxcy  v.  Osh- 
kosh, 144  Wis.  238). 

Such  was  the  confidence  of  his  fellow-citizens  in  Mr.  Barber  as 
a  lawyer  that  in  case  of  call  for  legal  services  in  aid  of  the  law  of- 
ficer of  the  city  the  choice  almost  always  fell  upon  Mr.  Barber. 

For  more  than  thirty  years  he  was  legal  counsel  for  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company. 

The  state  and  federal  Reports  tell  a  large  part  of  his  life's  story. 
The  legal  history  of  Wisconsin  cannot  be  properly  written  without 
a  recital  of  Mr.  Barber's  services  at  the  bar. 

He  was  a  member  of  the  American  Bar  Association  and  one  of 
the  vice-presidents  of  that  organization.     He  sought  no  political 
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preferment,  but  did  not  avoid  his  share  of  the  burden  of  public 
service.  He  served  at  times  as  superintendent  of  schools,  as  city 
attorney,  and  as  a  member  of  the  public  library  committee. 

He  was  a  constant  student  and  great  reader.  He  acquired  large 
and  varied  information  by  years  of  systematic  aijd  well-directed 
study.  His  briefs  and  writings  are  strong  and  logical.  He  was 
a  man  of  sterling  integrity,  of  great  moral  courage,  unblemished 
honor,  and  a  profound  sense  of  duty.  He  was  a  man  of  strong 
personality,  uniforrii  courtesy,  and  kindly  sympathy.  These  com- 
manded the  respect  and  won  the  friendship  of  all  who  knew  him 
well.  It  can  be  said  that  in  him  were  thoroughly  combined  in  a 
rare  degree  the  virtues,  qualities,  and  excellencies  of  advocate  and 
citizen. 

He  was  a  Democrat  and  thoroughly  believed  in  the  doctrines  of 
the  earlier  school  of  Democracy.  He  had  courage  to  stand  by 
his  political  convictions.  His  counsel,  advice,  and  example  were  of 
value  to  his  party.  ^ 

In  the  consideration  of  public  questions  he  went  to  the  root  of 
the  matter,  discarded  the  nonessentials,  adopted  sane  opinions  and 
stood  courageously  by  them. 

He  could  not  abide  the  sycophant,  the  demagogue,  nor  any  of 
the  "miserable  aims  that  end  in  self."  He  stood  for  humanity.  He 
had  many  charities  and  gave  freely  in  a  material  way,  and,  what 
was  more  important,  he  gave  his  healthy-minded  consideration  and 
advice.  Wherever  he  was  known  he  was  respected,  admired,  and 
beloved.  This  esteem  was  inspired  by  his  rugged  honesty,  which 
stood  four-square  before  the  world,  and  this  affection  was  begotten 
by  his  great  heart. 

He  was  not  only  a  broad  and  able  lawyer,  but  he  was  also  a 
staunch  but  liberal  churchman.  He  was  for  thirty  years  a  vestry- 
man of  Trinity  Episcopal  Church.  He  was  a  pillar  of  strength  to 
that  church,  but  in  that  church  he  encouraged  no  bigotry  or  intol- 
erance. 

He  was  a  model  family  man  and  model  husband  and  a  model 
father,  a  model  churchman,  a  model  citizen,  as  well  as  a  model  law- 
yer. Whatever  the  situation  or  combination,  he  always  wished  and 
sought  to  carry  somewhat  more  than  his  fair  share  of  the  burden. 
He  was  an  unusually  companionable  and  lovable  man. 

His  family,  his  church,  his  fellow  citizens,  his  clients,  his  brother 
lawyers,  and  the  judges  mourn  his  loss.  The  memory  of  his  life 
will  be  an  inspiration  to  us  all. 

Moses  Hooper. 
Menzo  H.  Eaton. 
Edward  J.  Dempsey. 
F.  J.  Barber. 
"     ■  Mayhew  Mott. 
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Resolved,  that  the  foregoing  memorial  be  adopted  and  that  the 
same  be  presented  to  the  circuit  court  for  Winnebago  county  and  to 
the  supreme  court  of  the  state  of  Wisconsin  with  the  request  that 
the  same  with  this  resolution  be  spread  upon  the  records  thereof, 
and  that  a  certified  copy  of  this  resolution  with  memorial  be  trans- 
mitted to  ^he  widow  and  family  of  the  late  Charles  Barber  by  the 
clerk  of  the  circuit  court  for  Winnebago  county,  Wisconsin. 

Dated  at  Oshkosh,  Wisconsin,  April  10,  A.  D.  1915. 

Mr.  Justice  Owen  responded*. 

The  intelligence  of  the  sudden  death  of  Charles  Babber  caused 
me  a  distinct  shock.  We  were  at  the  time  associated  in  the  case  of 
Oshkosh  Water  Works  z\  Railroad  Commission.  While  we  repre- 
sented different  parties,  our  interests  were  identical,  both  endeavor- 
ing to  sustain  the  order  of  the  Commission.  He  participated  in  the 
trial  before  the  circuit  court  for  Dane  county,  but  died  before  the 
case  came  on  for  hearing  in  this  court.  This  was  one  of  the  im- 
portant cases  with  which  he  was  connected  at  the  time  of  his 
death  and  may  well  be  added  to  the  list  of  cases)  mentioned  in  the 
memorial,  in  which  he  was  employed  by  his  home  city  to  protect 
public  interests.  Qur  mutuality  of  interest  in  this  case  afforded  me 
an  opportunity  to  know  him  as  a  lawyer,  and  from  such  acquaint- 
ance I  can  unreservedly  join  in  the  sentiments  expressed  in  the 
memorial  concerning  his  professional  attainments. 

He  was  industrious  and  intelligently  studious.  He  not  only  had 
a  comprehensive  knowledge  of  the  books  but  he  possessed  legal 
originality  and  initiative — the  power  of  legal  reasoning  and  analy- 
sis which  makes  great  lawyers.  He  was  of  forceful  character  and 
militant  disposition,  free  from  trickery,  cunning,  or  sinuosity.  He 
fought  hard,  but  waged  fair  and  honorable  warfare.  He  loved  the 
law  and  revered  professional  standards.  He  was  not  a  man  to 
prostitute  professional  ethics  nor  bring  reproach  upon  juridical 
administration. 

The  high  regard  which  he  entertained  for  the  law,  the  legal  pro- 
fession, its  standards  and  ideals,  is  revealed  by  a  reference  to  his 
remarks  to  this  court  upon  a  similar  occasion,  when  he  said: 

"To  my  mind  there  can  be  no  higher  honor  in  store  for  the  law- 
yer than  to  have  at  the  end  of  his  life  the  tributes  of  bench  and  bar 
as  to  his  worth  recorded  in  yonder  book.  To  some  there  may  be 
other  temples  of  fame  more  alluring,  but  to  the  true  lawyer  what 
place  could  be  more  attractive  than  the  scene  of  his  labors  in  which 
to  have  preserved  the  memory  of  his  good  deeds  and  achievements? 
What  tablet  more  appropriate  and  enduring  than  the  Reports  of 
this  court,  in  which  are  written,  side  by  side  with  the  story  of  his 
daily  struggles  and  labors,  the  generous  eulogies  of  his  brother  at- 
torneys and  the  sincere  tribute  of  the  court  before  which  for  many 
years  he  appeared?" 
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Such  sentiments  are  cherished  and  so  feelingly  expressed  only  by 
the  true  lawyer. 

His  professional  reputation  extended  far  beyond  his  personal 
acquaintance.  I  knew  of  him  long  before  I  became  acquainted  with 
him.  No  student  of  the  Wisconsin  Reports  can  fail  to  note  the  fre- 
quent appearance  of  his  name,  or  the  name  of  the  respective  firms 
of  which  he  was  a  member,  in  connection  with  important  litigation. 
It  has  been  given  to  but  few  men  to  be  more  frequently  before  this 
court.  Its  Reports  testify  abundantly  to  his  busy  and  successful 
practice.  He  commenced  his  practice  in  1874.  Although  it  was  not 
his  first  appearance  in  mis  court,  he  personally  argued  six  cases  at 
the  January,  1877,  term,  and  one  other  case  was  submitted  on  a 
brief  signed  by  the  firm  of  Finch  &  Barber,  of  which  he  was  a  mem- 
ber. He  appeared  in  seven  out  of  thirteen  cases  coming  from 
Winnebago  county.  Thus,  quickly,  did  he  take  a  prominent  place 
at  the  Winnebago  county  bar.  From  that  time  down  to  the  time  of 
his  death  it  is  safe  to  say  that  he  had  business  at  nearly  every  term 
of  the  court. 

When  we  consider  the  character  of  his  contemporaries  in  his 
section  of  the  state,  -such  sound,  versatile,  and  brilliant  lawyers  as 
Bouck,  Felker,  Thompson,  Kerwin,  Br^gg,  Greene,  and  others  who 
have  been  summoned  by  death,  as  well  as  the  many  strong  members 
of  the  bar  who  survive  him,  we  realize  that  his  success  could  not 
have  been  attained  by  mediocrity. 

By  these  proceedings  we  accord  him  the  honor  richly  deserved 
and  greatly  coveted  by  him.  The  memorial  and  response  will  be 
made  a  permanent  record  of  this  court,  thus  placing  in  enduring 
form  this  tribute  to  the  life  and  service  of  the  lamented  Charles 
Barber. 

FREDERICK  C  WINKLER. 

Mr.  Charles  F.  Fawsett  of  Milwaukee  addressed  the  court 
as  follows: 

May  it  please  the  Court : — I  have  been  commissioned  to  present  to 
this  court  the  following 

Memorial  of  the  Milwaukee  County  Bar  Association, 

Frederick  Charles  Winkler  died  March  22,  1921.  He  was  a 
son  of  Carl,  and  Elizabeth  Winkler,  and  was  born  in  Bremen 
March  15,  1837.  His  father  came  to  Milwaukee  in  1842.  His  wife 
and  children  followed  him  in  1844.  Frederick  C.  was  educated 
in  the  public  schools  of  Milwaukee  and  at  Engelman's  Academy. 
At  the  age  of  eighteen  he  began  studying  law  in  the  office  of  H.  L. 
Palmer.  At  twenty-two  he  moved  to  Madison  to  study  in  the 
office  of  Abbott,  Gregory  &  Pinney,  was  admitted  to  the  bar  at 
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Madison,  April  19,  1859,  and  returned  to  Milwaukee  to  practice. 
The  Civil  War  almost  immediately  following,  in  1862  he  organized 
and  became  captain  of  Company  B,  Twenty-sixth  Wisconsin.  He 
soon  became  commander  of  the  regiment;  was  appointed  major  in 
November,  1863,  and  commissioned  lieutenant  colonel  and  colonel 
in  1864.  At  the  muster  out  of  the  regiment  in  1865  he  was  brevetted 
brigadier  general  and  then  retired  from  military  service  and  re- 
turned to  the  practice  of  law. 

He  was  for  a  time  attached  to  the  military  staff  of  General  Carl 
Schurz  and  a  close  friendship  between  the  two  resulted. 

As  commander  of  his  regiment  he  fought  with  Sherman  and 
was  with  him  on  his  march  through  Georgia  to  the  sea,  and  along 
the  Atlantic  coast  through  the  Carol inas  and  on  to  Richmond.  He 
bore  a  distinguished  part  in  the  battles  of  Gettysburg^  Chickamauga, 
Chattanooga,  and  in  other  important  engagements,  and  was  active 
in  the  service  to  the  end  of  the  war.  At  its  close  his  regiment  was 
singled  out  for  special  commendation  and  took  part  in  the  grand 
review  at  Washington. 

When  the  war  was  over  he.  came  back  to  Milwaukee,  took  up  the 
practice  of  law,  and  practiced  his  profession  with  distinguished  suc- 
cess until  he  was  compelled  to  relinquish  its  active  duties  at  the 
beginning  of  1911  on  account  of  increasing  deafness. 

Among  well  known  members  of  the  bar  with  whom  he  was  ac- 
tively associated  in  his  long  professional  career,  and  who  are  now 
all  dead,  were  A.  R.  R.  Butler,  Theodore  Elliott,  James  G.  Jenkins, 
A.  A.  L.  Smith,  John  T.  Fish,  James  G.  Flanders,  and  Edward  P. 
Vilas. 

He  served  as  vice-president  of  the  American  Bar  Association 
and  as  president  of  the  Wisconsin  State  and  Milwaukee  County 
Bar  Associations. 

He  was  prominent  in  public  affairs  and  presided  over  many  im- 
portant conventions.  In  1869  he  was  a  member  of  the  Republican 
State  Central  Committee.  His  only  public  office  was  as  a  member 
of  the  Wisconsin  Assembly,  to  which  he  was  elected  in  1872. 

In  1880  he  was  a  delegate  to  the  Republican  National  Convention 
and  took  an  important  part  in  the  proceedings  that  resulted  in  the 
nomination  of  James  A.  Garfield  for  President. 

His  interest  in  municipal  and  state  affairs  is  evidenced  by  the 
results  of  his  efforts  to  establish  civil  service  reform  in  this  city 
and  state.  He  was  long  a  member  of  the  Wisconsin  Civil  Service 
Reform  League,  acting  for  a  time  as  its  president,  and  to  his  per- 
sonal effort  is  due  much  of  the  success  that  has  been  achieved  in 
establishing  civil  service  reform  in  the  city  and  state. 

It  seems  superfluous  to  refer  at  length  to  his  legal  attainments. 
They  are  indelibly  wrought  into  the  records  of  the  courts  and  into 
the  history  of  the  truly  great  lawyers  of  the  state.    He  argued  his 
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first  case  in  the  Supreme  Court  of  Wisconsin  in  1860,  and  there  is 
scarcely  a  volume  in  the  Wisconsin  Reports  for  the  next  fifty  years 
which  does  not  record  his  appearances  in  important  cases.  He  was 
a  familiar  figure  in  all  of  the  courts,  and  doubtless  represented,  in 
the  course  of  his  long  career,  as  many  important  interests  and  took 
a  leading  part  in  as  much  litigatiQn  of  the  first  importance  as  any 
lawyer  that  ever  practiced  in  the  state. 

He  was  thoroughly  grounded  in  the  fundamentals  of  the  profes- 
sion, and  was  both  erudite  and  practical  to  a  remarkable  degree.  He 
possessed  the  rare  quality  of  mind  which  intuitively  apprehends  the 
correct  principles  of  law  which  should  be  applied  to  a  state  of  facts. 
His  natural  endowments  were  such,  and  his  sense  of  justice  and 
right  was  so  strong,  that  he  was  by  nature  a  great  lawyer.  To  these 
were  added  a  thorough  legal  training  and  long  and  varied  experience 
in  the  most  exacting  duties  of  the  profession.  His  mind  was  broad 
and  comprehensive  and  equally  analytical  and  acute.  He  pos- 
sessed what  is  rarely  found  in  combination,  sound  judgment  and 
good  common  sense,  highly  developed  critical  faculties,  a  fine  com- 
mand of  language,  and  a  logical  mind  of  greait  convincing  power. 
He  did  not  have  to  spend  much  time  in  looking  for  precedents.  His 
well-stored  mind  contained  a  wealth  of  knowledge  of  the  decided 
cases,  and  his  own  legal  judgment  was  so  sure  and  reliable  that  he 
could  afford  to  rely  upon  it.  This  relieved  him  of  much  of  the 
drudgery  of  the  profession  which  the  ordinary  practitioner  cannot 
in  justice  to  his  clients  avoid. 

His  legal  arguments,  whether  oral  or  written,  were  models  of 
directness,  clearness,  and  force.  He  indulged  in  no  rhetorical  flour- 
ishes and  used  no  superfluous  words,  but  his  language  was  well 
chosen,  elegant  and  precise  to  express  the  thought  he  wished  to  con- 
vey. The  most  prominent  characteristics  of  his  methods  were 
directness  and  candor.  His  espousal  of  the  cause  of  a  client  was  a 
guaranty  to  both  court  and  jury  of  his  belief  in  its  merits. .  He 
went  directly  to  the  heart  of  a  question,  and  usually  relied  upon  the 
strongest  points  of  his  case  without  wasting  effort  upon  minor 
questions  or  arguments  of  doubtful  .validity. 

The  known  sterling  qualities  of  his  personal  character  gave  him 
his  greatest  strength  as  a  lawyer.  He  was  incapable  of  advancing 
or  arguing  a  proposition  to  either  court  or  jury  in  the  truth  of  which 
he  did  not  believe;  and  this  well-known  quality  of  his  character 
gave  him  a  position  of  commanding  influence  and  respect  in  any 
case  in  which  he  appeared. 

There  have  been  many  great  men  in  the  history  of  the  state,  but 
we  doubt  if  there  has  been  any  who  in  point  of  personal  character, 
professional  attainments,  and  good  citizenship  combined  with  solid 
achievement,  has  measured  up  to  the  stature  of  Frederick  C. 
Winkler.    We  quote  and  adopt  the  following  recent  tribute  from 
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an  old-time  friend  and  associate  who  knew  him  well   from  his 
boyhood  days: 

*'I  question  if  Milwaukee  has  known  a  man  whose  life,  public  or 
private,  whose  character,  whose  attainments  and  whose  worth  and 
excellence  so  combined  to  lift  him  above  the  possibility  of  calumny 
or  criticism;  whose  shield  was  ^o  unsullied  that  even  envy  was 
dumb  and  jealgusy  dismayed." 

A  devoted  husband  and  father,  in  every  attribute  a  gentleman,  he 
was  a  brave  soldier,  a  model  citizen,  and  a  staunch  friend.  His 
death  has  left  a  vacancy  in  the  lives  of  those  who  knew  him  best 
that  never  will  be  completely  filled. 

Charles  F.  Fawsett.  ^ 
George  D.  Van  Dyke. 
Charles  E.  Wild. 

Mr.  Justice  Eschweiler  responded  as  follows: 

To  the  beautiful  tribute  to  the  strong  and  beautiful  character  of 
Frederick  C.  Winkler,  by  and  on  behalf  of  the  Bar  Association  of 
the  courts  and  community  with  which  so  much  of  his  long  life  and 
labors  were  associated,  just  presented  at  the  bar  of  this  court,  so 
often  graced  by  his  presence,  little  can  or  need  be  added. 

Therein  are  set  forth  his  great  value  and  worth  as  a  citizen  and 
soldier  of  and  in  this  the  land  of  his  choice;  his  pride  in  the  great 
profession  which  he  honored  by  his  long  and  undeviating  devotion ; 
and,  above  all  these,  there  is  reflected  the  beauty  and  dignity  of  his 
self-made  place  in  the  ranks  of  the  great  army  of  humanity  which 
rises  superior  to  distinctions  of  race  or  creed  or  avocation.  He  did 
so  well  in  all  that  he  undertook  largely  because  he  so  embodied  and 
exemplified  the  commonplace  virtues  of  sincerity,  integrity,  and 
industry  of  the  common  people,  those  whom  Lincoln  loved. 

Interested  in  all  civic  affairs,  local,  state,  and  national,  yet  he 
yielded  but  once  to  the  lure  of  office  in  becoming  the  Republican 
candidate  in  a  triangular  contest  for  Congress  in  the  Fourth  district, 
then  comprising  all  of  Milwaukee  county,  as  against  the  then  Con- 
gressman, the  latter  succeeding  by  a  very  narrow  margin. 

He  became  a  good  lawyer  through  the  only  means  within-  his 
power  to  obtain,  means  which  ought  to  be  still  preserved  for  the 
youth  of  this  land — those  of  his  own  efforts  devoted  to  the  wisdom 
of  the  ages  embodied  in  the  books.  He  became  a  finished  gentle- 
man and  scholar  from  his  innate  and  virile  qualities,  with  no  veneer, 
so  often  factitious,  from  schools  of  higher  learning,  and  with  no 
pumice-stone  save  daily  intercourse  with  men  and  books.  His  in- 
deed was  the  well-rounded  self-made  career,  the  light  and  like  of 
which,  we  trust,  will  never  vanish. 

As  it  has  fallen  to  me  to  respond  on  behalf  of  this  court  to  this 
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the  last  of  his  many  appearances  here,  his  final  response  of  adsutn 
to  the  roll  call  of  those  who  have  served  as  ministers  herein,  I  can- 
not refrain  from  saying  a  word  from  personal  knowledge  of  the 
lawyer  and  the  man. 

He  had  long  been  looked  up  to  as  one  of  the  prominent  leaders  of 
the  bar  of  this  state  at  the  time  I  was  admitted,  and  he  so  remained ; 
and  although  I  never  came  in  direct  business  contact  with  him,  yet  I 
knew  him  and  of<him  as  can  a  younger  know  the  elder  practitioner. 

I  recall  with  pride,  tinged  with  sadness,  that  while  I  was  at  the 
circuit  he  argued  a  cause  before  me  in  his  still  clear  and  forceful 
manner  in  what  was  probably  his  last  participation  in  court  pro- 
ceedings. 

At  one  time  he  lent  me  the  honor  of  his  name  and  influence,  and 
I  can  only  now  for  the  first  time,  he  being  gone,  express  the  grati- 
tude which  I  felt  and  feel  for  that  and  of  which,  in  the  modesty 
of  his  living,  he  would  not  have  cared  to  hear. 

A  good  soldier  and  citizen  of  this  country  and  this  common- 
wealth, in  war  and  in  peace,  hfts  struck  his  tent  here  and  set  it  up 
on  the  camp-grounds  of  eternity.  His  memory  shall  be  preserved 
so  long  as  the  records  of  this  court,  to  which  it  is  now  committed, 
shall  endure. 

THOMAS  LATHROP  KENNAN. 

Mr.  Orren  T.  Williams  of  MiKvaukee  presented  the  fol- 
lowing 

Memorial  of  the  Milwaukee  County  Bar  Association. 

May  it  please  the  Court: — Thomas  Latiirop  Kennan  was  born 
on  Washington's  birthday,  in  1827,  at  Morristown,  New  York,  and 
died  in  Milwaukee  August  1,  1920,  ninety-three  years  of  age.  He 
was  admitted  to  the  Ohio  bar  in  1849  at  the  age  of  twenty-two  years. 
At  the  time  of  his  death  he  was  the  oldest  practicing  attorney  in 
Wisconsin,  having  been  a  member  of  the  bar  of  this  state  for  more 
than  seventy  years.  He  was  a  sturdy  character  and  came  of  notable 
Scotch  ancestry.  He  first  settled  in  Oshkosh  and  served  as  district 
attorney  for  one  term  in  Winneba^^o  county.  Removing  to  Portage 
City,  he  was  admitted  to  the  bar  of  the  Wisconsin  Supreme  Court 
in  1857.  Portage  at  that  time  had  a  very  distinguished  bar.  Luther 
S.  Dixon,  afterwards  Chief  Justice  of  the  Supreme  Court  of  the 
state.  Alva  Stewart,  afterwards  Circuit  Judge,  and  Guy  Prentice, 
also  Circuit  Judge,  and  many  others  were  members  of  the  bar  at 
Portage,  which  city,  it  was  thou^^ht  at  that  time,  would  become 
the  metropolis  of  the  state  of  Wisconsin. 

In  1907,  when  Mr.  Kennan  was  eighty  years  old,  he  published  a 
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genealogy  of  the  Kennan  family  consisting  of  more  than  one  hun- 
dred and  twenty  pages  which  required  the  greatest  attention  to  de- 
tail. From  the  index  it  appears  that  more  than  two  hundred  names 
of  the  Kennan  family  of  ancestors  and  descendants  are  contained  in 
the  book.    The  brief  preface  contains  the  following: 

"This  book  has  been  written  for  the  benefit  of  my  children  and 
their  descendants  in  the  hope  that  it  may  stimulate  in  their  hearts 
a  love  for  the  ties  of  kindred,  and  for  the  memory -of  worthy  ances- 
tors. I  hope  it  will  serve  to  arouse  their  curiosity  concerning  the 
remoter  authors  of  their  existence,  and  induce  them  to  study  the 
character  and  habits  of  the  founders  of  this  great  Republic  as 
represented  in  their  own  ancestfy." 

At  the  beginning  of  the  Civil  War,  while  he  was  practicing  law 
in  Portage  City,  he  was  among  the  first  to  enlist.  He  recruited  a 
company  and  was  chosen  captain,  but  declined  the  office  in  favor  of 
a  member  of  the  company  who  had  had  military  training.  He  en- 
tered the  service  as  first  lieutenant  of  Company  D,  Tenth  Wiscon- 
sin Infantry.  He  was  with  Buel's^rmy  in  Kentucky  and  Tennes- 
see and  served  for  a  considerable  period  as  deputy  quartermaster 
general  at  Nashville.  Owing  to  serious  ill  health  he  reluctantly  re- 
signed his  commission  and  returned  to  the  North.  With  his  usual 
energy  and  industry  he  cleared  up  a  farm  on  the  banks  of  Buffalo 
lake  in  Marquette  county  and  engaged  in  stock  raising  on  a  large 
scale.  He  was  appointed  deputy  provost  marshal  and  served  the 
government  in  that  capacity  until  the  end  of  the  war.  He  also  re- 
cruited a  company  of  heavy  artillery. 

Having  regained  his  health,  he  removed  to  Portage  City  and 
soon  built  up  a  large  law  practice.  He  was  admitted  to  the  Supreme 
Court  of  the  United  States  in  1876,  and  in  1878  became  associate 
counsel  of  the  Wisconsin  Central  Railroad  Company.  The  most  im- 
portant case  which  he  tried  in  this  capacity  was  that  of  Wisconsin 
Central  Railroad  Company  v.  Price  County,  involving  the  taxabil- 
ity of  several  hundred  thousand  acres  of  lands,  which  had  been  se- 
lected by  the  railroad  company  but  the  selections  had  not  been  ap- 
proved and  therefore  no  patents  had  been  obtained.  The  case  was 
first  tried  before  Judge  Webb  at  Phillips  and  the  court  sustained 
Mr.  Kennan's  contention  that  the  lands  were  not  taxable.  As  the 
judge  was  about  to  leave,  Mr.  Kennan  immediately  after  the  trial 
dictated  the  findings  in  the  case,  which  can  be  found  quoted  in  full 
in  Vol.  133  of  the  United  States  Supreme  Court  Reports  on  pages 
501  to  503.  The  case  was  appealed  to  the  Wisconsin  Supreme 
Court  and  the  decision  of  the  circuit  court  reversed.  It  then  went 
to  the  Supreme  Court  of  the  United  States,  where  the  conclusions 
of  law  as  drawn  by  Mr.  Kennan  were  fully  sustained. 

This  litigation,  and  many  other  suits  which  grew  out  of  it, 
caused  him  to  become  well  known  throughout  the  Northwest  as  an 
authority  upon  all  questions  of  taxation. 
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He  was  for  more  than  forty  years  a  member  of  the  Military 
Order  of  the  Loyal  Legion  and  a  notable  figure  at  the  banquets  of 
that  organization.  He  was  also  a  thirty-second  degree  Mason,  a 
member  of  the  Sons  of  the  American  Revolution,  the  Wisconsin 
Society  of  Mayflower  Descendants,  the  Society  of  Colonial  Wars, 
the  Grand  Army  of  the  Republic,  and  of  the  Old  Settlers'  Club. 

Both  Mr.  Kennan  and  his  wife,  who  died  some  years  ago,  were 
liberal  supporters  of  many  Milwaukee  philanthropies.  He  was  a 
man  of  strong  religious  convictions,  and,  at  the  date  of  his  death, 
the  oldest  member  of  Immanuel  Presbyterian  Church.  His  integ- 
rity was  of  a  staunch  and  sterling  type  which  knew  no  compromise 
in  matters  of  conscience.  "His  patriotism,"  says  Judge  Burnell, 
*'was  a  part  of  his  religion,  and  he  had  lofty  ideals  of  what  it  meant 
to  be  a  citizen  of  this  great  republic." 

He  made  a  record  at  the  bar  for  painstaking  industry,  integrity, 
and  sound  judicial  conclusion  which  should  not  be  overlooked  or 
forgotten.  It  is  impossible  in  these  short  annals  to  refer  even 
briefly  to  the  many  important  cases  with  which  he  was  connected 
in  the  seventy  years*  practice  at  the  Wisconsin  bar,  but  your  com- 
mittee feels  that  it  would  not  be  doing  justice  to  his  memory  or  to 
his  friends  and  relatives  in  the  city  of  Milwaukee  not  to  mention 
his  untiring  devotion  to  the  Milwaukee  Protestant  Home  for  the 
Aged.  It  was  mainly  through  his  efforts  in  1890  that  the  grounds 
now  belonging  to  that  institution  were  obtained  from  the  city  of 
Milw^aukee,  virtually  as  a  gift.  For  over  thirty-six  years,  without 
fee  or  reward,  he  performed  legal  services  for  the  Home,  often  in 
the  courts  in  important  litigation.  In  every  contested  matter  he 
was  successful.  From  the  establishment  of  the  advisory  committee 
in  1892  until  his  death  he  was  a  member  of  that  committee  and  was 
thus  in  close  touch  with  all  the  investments  of  the  endowment  funds 
of  the  Home.  He  was  the  counselor  and  friend  of  all  the  members 
of  the  Home  family.  All  sought  his  advice,  all  accepted  his  judg- 
ment, all  looked  to  him  as  one  who  was  interested  in  their  welfare 
and  in  the  promotion  of  their  interests.  The  Home  will  have  other 
and  younger  attorneys,  but  none  who  will  ever  have  that  close  inti- 
mate and  personal  relation  with  the  old  people  for  whom  this 
benevolent  institution  has  proved  a  home  indeed,  as  had  Mr. 
Kennan. 

Gerry  W.  Hazelton,  lately  deceased,  who  was  a  most  honored 
member  of  this  bar  at  the  time,  says  he  first  met  Mr.  Kennan  at  a 
term  of  the  circuit  court  for  Columbia  county  in  the  year  1857,  and 
he  adds:  "It  is  due  Mr.  Kennan  to  say  that  his  real  worth  was 
more  thoroughly  appreciated  by  his  family  and  by  his  immediate 
friends  than  by  any  one  else.  He  was  a  kind,  aflfectionate,  and 
devoted  husband  and  father  and  his  home  was  the  center  of  his  af- 
fections. His  memory  will  be  tenderly  cherished  by  those  who 
knew  him  best." 
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Mr.  Ken  NAN  was  born  of  sturdy  New  England  stock  accustomed 
to  habits  of  industry  and  temperance,  a  most  patriotic  citizen  and 
lover  of  his  country.  He  was  a  zealous  and  painstaking  student  of 
the  law,  a  Christian  gentleman,  a  sympathetic  friend  and  adviser. 

Your  committee  begs  to  submit  this  memorial  and  asks  that  it  be 
spread  upon  the  minutes  of  the  proceedings  and  that  a  copy  be  sent 
to  his  children  residing  in  the  city  of  Milwaukee. 
September,  1921.  Respectfully  submitted. 

Orren  T.  Williams, 

Chairman. 
Charles  M.  Morris, 
John  M.  W.  Pratt, 

Committee. 

Mr.  Justice  Jones  responded: 

As  stated  in  the  memorial,  Mr.  Ken  nan  was  born  on  Washing- 
ton's birthday  in  1&27,  John  Adams  and  Thomas  Jefferson  both 
died  July  4,  1826.  Thus  it  appears  that  Mr.  Kennan's  long  and 
useful  life  spanned  the  period  between  the  early  days  of  our  repub- 
lic and  the  close  of  the  great  World  War.  It  was  nearly  a  century, 
crowded  with  the  most  momentous  events  in  our  world's  history. 

In  his  boyhood  he  doubtless  knew  some  of  the  heroes  of  the 
American  Revolution.  From  them  he  had  his  lessons  of  patriotism 
at  first  hand.  Those  lessons  were  enough  to  inspire  him  with  the 
desire  to  fight  in  the  Civil  War  to  save  the  government  they  had 
helped  to  found. 

In  Mr.  Kennan's  middle  life  I  knew  him  very  well.  I  knew  him 
as  a  modest,  able,  resolute  lawyer  who  had  acquired  the  confidence 
of  many  clients  who  trusted  him  implicitly  in  the  ordinary  affairs  of 
life.  He  had  gained  such  a  reputation  as  one  skilled  in  the  law  of 
real  estate  and  tax  matters  that  he  also  represented  those  having 
large  interests  in  land  and  railroads. 

Mr.  Kennan  was  one  of  the  la5t  of  the  sturdy,  high-minded  sur- 
vivors among  the  pioneers  of  the  Wisconsin  bar,  and  well  worthy 
to  have  his  name  and  memory  perpetuated  in  the  record  of  this 
court. 

JAMES  GRAHAM  JENKINS. 

On  the  13th  day  of  December,  1921,  Mr.  Benjamin  Poss 
of  Milwaukee  presented  the  following: 

May  it  please  the  Court  :-^The  committee  appointed  by  the  Mil- 
waukee County  Bar  Association  for  such  purpose  herewith  pre- 
sents for  record  in  this  court  a  memorial  of  the  life  of  the  late 
Honorable  James  G.  Jenkins,  who  died  in  Milwaukee,  Wisconsin, 
on  the  6th  day  of  August,  1921. 
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Memorial  of  Milwaukee  County  Bar  Association. 

James  Graham  Jenkins  was  born  at  Saratoga  Springs,  in  the 
state  of  New  York,  July  18,  1834,  the  son  of  Edgar  and  Mary  Eliza- 
beth Jenkins.  His  maternal  grandfather,  Reuben  Hyde  Walworth, 
was  a  judge  of  the  Supreme  Court  of  New  York  and  chancellor  of 
that  state.  His  father,  Edgar  Jenkins,  was  a  merchant  of  New 
York  City.  The  son  was  educated  in  private  schools,  and  began  the 
study  of  law  in  the  office  of  Ellis,  Burrill  &  Davison,  New  York 
City.  He  was  admitted  to  the  bar  in  New  York  in  1855  and  entered 
at  once  upon  the  practice  of  his  profession.  In  the  year  1857  he 
removed  to  Milwaukee.  In  February,  1870,  he  married  Alice  Mary 
Miller,  daughter  of  Honorable  Andrew  Galbraith  and  Caroline 
(Kurtz)  Miller.  Andrew  Galbraith  Miller  was  then  United  States 
district  judge  for  the  district  of  Wisconsin.  In  1863  James  G. 
Jenkins  was  elected  city  attorney  and  continued  in  this  office  during 
four  terms.  In  1879  he  was  the  candidate  of  the  Democratic  party 
for  governor  of  this  state,  and  in  1881  he  received  the  vote  of  the 
Democratic  members  of  the  state  legislature  for  the  office  of  United 
States  Senator.  On  July  2,  1888,  he  was  appointed  United  States 
district  judge  for  the  Eastern  district  of  Wisconsin,  and  on  March 
23,  1893,  he  was  appointed  to  the  office  of  United  States  circuit 
judge  for  the  Seventh  judicial  circuit,  which  includes  the  states  of 
Indiana,  Illinois,  and  Wisconsin,  to  succeed  Honorable  Walter  Q. 
Gresham,  who  resigned  upon  his  acceptance  of  the  office  of  Secre- 
tary of  State  in  President  Geveland's  cabinet.  On  April  11,  1905, 
Judge  Jenkins  resigned  his  judicial  office  and  retired  to  private 
life.  From  1908  to  1915  he  was  dean  of  the  Law  School  of  Mar- 
quette University  in  Milwaukee. 

Judge  Jenkins  came  to  Milwaukee  to  engage  in  the  practice  of 
the  law — "a  stranger  in  a  strange  land."  He  was  then  twenty-three 
years  of  age.  He  came  not  only  wholly  unknown  to  the  community 
but  without  financial  resource  or  assurance  of  any  clientele.  How- 
ever, he  was  endowed  with  those  attributes  which  do  not  fail  of 
success.  He  had  enjoyed  a  thorough  fundamental  training.  He 
was  resolute  of  will;  he  had  a  strong  native  intellect  and  a  well 
disciplined  mind.  He  was  endowed  by  nature  with  a  charm  of  man- 
ner and  person  and  combined  with  these  a  persuasive  personality. 
He  possessed  in  a  marked  degree  the  gift  of  eloquence,  but  knew 
full  well  the  imperative  need  of  industry  and  perseverance  for  suc- 
cess in  the  law.  It  was  but  natural,  then,  that  he  should  soon  win 
a  place  among  his  contemporaries  in  the  city  of  his  adoption. 

He  came  from  a  state  in  which  the  Code  had  been  in  force  for 
some  time,  and  he  came  to  Wisconsin  at  a  time  when  the  Code  had 
been  just  adopted.  By  reason  of  his  knowledge  of  practice  under 
this  departure  from  common-law  pleading  and  practice,  his  talents 
were  immediately  commanded  by  the  older  lawyers  not  yet  familiar 
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with  the  Code.  Judge  Jenkins  progressed  speedily  and  soon  be- 
came a'  force  and  power  in  the  profession  and  in  the  community. 

He  was  an  influential  leader  in  the  Democratic  party,  and  the 
pages  of  the  political  history  of  this  state,  during  his  years  ojf 
activity  before  his  promotion  to  the  bench,  record  his  participation 
in  public  affairs.  His  services  were  much  in  demand  as  an  orator 
at  political  meetings  and  upon  nonpartisan  public  occasions.  We 
have  said  he  was  a  man  of  eloquence  and  personality;  these  attri- 
butes were  manifested  throughout  this  period  of  his  life.  In  the 
newspapers  and  other  publications  of  that  day  we  find  a  wealth  of 
evidence  of  his  staunch  support  of  every  righteous  cause  appertain- 
ing to  the  public.  The  down-trodden  and  oppressed — whether  in 
this  countr>^  or  in  foreign  lands  and  whatever  their  race,  religion, 
or  color — found  in  him  a  champion  who  spoke  and  wrought  for 
their  betterment  and  for  the  betterment  of  mankind.  He  was  a  man 
of  scholarly  attainments,  but  believed  not  in  the  indulgence  of  his 
learning  for  his  own  selfish  purpose.  He  gave  of  himself  to  the 
state  to  the  full  extent  of  his  learning  and  knowledge  of  practical 
affairs. 

His  handsome  appearance,  his  pleasing  address  and  personal 
charm,  combined  with  a  practical  knowledge  of  men  and  affairs  and 
a  happy  faculty  of  presenting  a  case — whether  to  the  court  or  to  the 
jury, — all  wrought  for  his  complete  success.  At  all  times  did  his 
arguments  win  the  respect  of  the  court  by  reason  of  his  thorough 
preparation  and  faultless  manner  of  presentation,  and  as  a  jury 
lawyer  he  was  without  a  peer.  His  participation  as  an  advocate  in 
any  cause  attracted  to  the  court-room  an  admiring  public,  and  his 
addresses  to  the  jury  captivated  the  jury,  the  court,  and  all  within 
hearing.  In  cases  involving  personal  rights  his  eloquence  rose  to 
great  heights ;  his  illumined  countenance  reflected  the  zeal,  enthusi- 
asm, and  fire  of  the  spirit  within;  he  marshaled  his  facts  in  mas- 
terly style;  presented  his  case  in  glowing  words;  thus  he  quickly 
aroused  the  sympathy  of  the  jurors  and  convinced  and  persuaded 
them  to  his  cause.  In  him  were  wonderfully  combined  powers  of 
a  court  and  jury  lawyer;  and  he  was  a  lawyer  in  every  sense  of 
the  word.  He  was  steadfast  always  in  his  adherence  to  the  duties 
which  our  profession  imposes  upon  us;  he  was  cognizant  of  the 
professional  obligation  to  co-operate  with  the  court  in  furthering 
the  administration  of  justice;  he  recognized  the  obligation  of  an 
advocate  to  his  client  and  his  cause,  and  with  all  the  power  of  his 
being  and  force  of  his  learning  he  supported  that  cause  to  the  full. 
Such  a  man,  so  endowed  and  so  proficient  in  the  discharge  of  his 
professional  labors,  duties,  and  obligations,  incited  the  admiration 
of  his  time  and  inspired  his  professional  brethren  in  the  generations 
that  follow. 

In  the  course  of  his  practice — the  Reports  of  the  Supreme  Court 
of  Wisconsin  from  Volume  7  to  Volume  71,  during  which  time  this 
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court  was  presided  over  by  Chief  Justices  Whiting,  Dixon,  Ryan, 
and  Cole,  attest  to  his  activity  as  a  practitioner — he  became  asso- 
ciated in  well  known  legal  partnerships;  those  of  Downer,  La  Due 
&  Jenkins;  with  E.  G.  Ryan,  the  great  jurist,  and  United  States 
Senator  Matthew  Hale  Carpenter,  under  the  firm  name  of  Ryan, 
Carpenter  &  Jenkins;  with  Mr.  Theodore  B.  Elliott  and  General 
Frederick  C.  Winkler,  that  great  lawyer  whose  memorial  was  re- 
cently presented  to  this  court,  under  the  firm  name  of  Jenkins, 
Elliott  &  Winkler;  and  with  the  firm  of  Jenkins,  Winkler,  Fish  & 
Smith.  He  was  of  a  generation  that  knew  Ryan,  Butler,  Carpenter, 
Dixon,  Arnold,  and  others — giants  in  the  law — long  since  gone  to  a 
Higher  Court. 

As  a  leading  member  of  the  bar  Judge  Jenkins  contributed  in 
great  measure  to  the  development  of  the  law  in  this  state.  Princi- 
ples of  common  law  and  rules  of  statutory  construction — today 
elementary — were  first  advocated  and  successfully  pressed  by  him 
upon  the  consideration  of  the  courts  of  this  state. 

He  was  thoroughly  imbued  with  the  spirit  of  the  profession,  and 
he  believed  in  perpetuating  that  spirit  not  only  as  a  practicing  law- 
yer but  also  in  giving  of  his  talents  and  ability  toward  the  strug- 
gling youth  of  the  profession.  He  was  an  instructor  in  the  John 
Marshall  Law  School  in  Chicago,  Illinois,  and,  as  hereinbefore 
stated,  after  his  retirement  from  the  bench  became  dean  of  the  Law 
School  of  Marquefte  University  in  Milwaukee.  *He  was  ever  ready 
to  encourage  the  young  lawyer.  Sometimes  the  older  lawyers  for- 
get the  trials  and  uncertainties  of  the  early  period  of  a  lawyer's  life, 
forget  that  those  who  have  just  crossed  the  threshold  to  enter  into 
the  inner  halls  of  the  profession  will  in  habit  of  thought,  of  reason- 
ing and  conduct,  follow  the  examples  and  precepts  of  their  elders. 
Every  succeeding  generation  conforms  to  the  mold  made  by  its 
predecessors ;  the  young  lawyer  has  a  right  to  look  to  his  elders  for 
guidance,  the  right  to  expect  from  them  the  finest  expression  of 
the  ideals  of  our  professibn,  not  that  they  may  win  glory  and 
gain  for  themselves,  but  that  the  profession,  to  which  has  been 
intrusted  in  all  times  the  earthly  administration  of  God's  justice, 
may  continue  on  a  high  plane  of  effectiveness  and  nobility.  The 
regard  manifested  by  Judge  Jenkins  towards  the  young  man  is 
beautifully  expressed  in  his  addresses  to  graduates  of  law  schools; 
they  breathe  a  wholesome  atmosphere  of  kindliness  and  affection- 
ate concern;  they  are  studded  with  bright  jewels  of  philosophy, 
formed  of  years  of  observation  and  experience,  radiating  a  glow  of 
hope  and  encouragement.  Judge  Jenkins's  appreciation  of  the 
young  man's  greatest  need — a  thoughtful  word  and  helping  hand — 
was  not  only  personal  but  partook,  we  know,  of  another  and  equally 
fine  metal ;  back  of  it  was  the  consciousness  that  the  perpetuation  of 
righteousness  and  truth  and  justice  depends  upon  the  perpetuation 
of  the  highest  ideals  in  the  profession  and  that  they  who  have 
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reached  the  summits  are  obligated  to  give  of  their  counsel  to  those 
who  struggle  at  the  base. 

In  1888,  upon  his  appointment  to  the  office  of  United  States  dis- 
trict judge,  Judge  Jenkins  was  truly  at  the  head  of  the  bar  of  Mil- 
waukee county  and  state  of  Wisconsin.  He  accepted  this  office  at 
a  great  financial  sacrifice,  but  he  realized  his  duty  to  the  profession 
and  state,  and  his  acceptance  was  proof  of  his  belief  that  the  lawyer, 
when  called  to  judicial  office,  should  respond  to  that  call  without 
regard  to  personal  loss  or  sacrifice.  His  career  as  a  lawyer  fore- 
shadowed his  brilliant  future  on  the  bench.  To  his  judicial  office 
he  brought  the  full  powers  which  he  acquired  in  the  stress  and 
struggle  of  daily  professional  life,  a  broad  and  comprehensive 
knowledge  of  the  law,  a  keen  analytical  mind,  exact  legal  reason- 
ing, a  true  sense  for  the  application  of  the  philosophy  of  the  law, 
and  those  high  qualifications,  best  described  in  his  own  words  in 
an  estimate  of  another  judge — "An  invincible  hone^y  of  purpose, 
a  thorough  impartiality,  and  an  utter  disregard  of  all  personal 
consequences  flowing  from  his  judicial  decrees."  By  virtue  of  his 
office  he  sat  as  a  member  of  the  first  sessi&n  of  the  United  States 
Circuit  Court  of  Appeals  of  the  Seventh  judicial  circuit,  then 
created,  his  colleagues  being  Mr.  Justice  Harlan  of  the  United 
States  Supreme  Court  and  the  late  Judge  Gresham.  The  first  opin- 
ion delivered  by  that  court,  involving  a  case  of  admiralty  law,  was 
a  product  of  his  mind  and  pen.  His  opinions 'are  found  in  more 
than  one  hundred  volumes  of  the  Federal  Reporter  and  in  all  of  the 
Circuit  Court  of  Appeals  Reports,  containing  the  opinions  for  this 
circuit. 

The  law  of  unfair  competition  in  trade,  a  department  of  then 
quite  recent  development,  bears  the  indelible  impress  of  his  judicial 
learning.  High  authority  declares  that  the  leading  case — opinion 
written  by  Judge  Jenkins — of  Pillsbury  v.  Pillsbury-lVashburn 
Company,  reported  in  the  24th  United  States  Appeals  Reports,  will 
ever  be  referred  to  as  authority  in  the  law  of  unfair  competition *in 
trade.  Judge  Jenkins,  however,  was  not  a  specialist.  The  Reports 
attest  to  his  broad  and  general  comprehension  of  legal  principles  in 
every  department  of  the  law. 

In  the  case  of  Farmers  Loan  &  Trust  Co.  v.  Northern  Pacific  R. 
Co.  60  Fed.  Rep.  803,  Judge  Jenkins,  then  sitting  as  United  States 
circuit  judge,  at  nisi  prius,  issued  what  became  known  as  the  fa- 
mous in  junctional  or  **strike"  order.  Upon  the  issuance  of  this  order 
the  jurist  and  the  decree  became  a  storm-center  of  debate  in  the 
public  press  and  in  the  national  House  of  Representatives.  As  is  so 
often  the  case,  the  meaning  and  effect  of  the  decree  were  miscon- 
ceived by  a  part  of  the  public,  eitlier  through  ignorance  of  its  exact 
terms  or  by  a  desire  on  the  part  of  some  to  bring  opprobrium  upon 
the  judge  and  on  the  bench.  In  the  course  of  the  judicial  proceed- 
ings in  the  court  presided  over  by  Judge  Jenkins,  involving  the  re- 
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ceivership  of  this  large  railroad  company,  an  order  was  issued  for 
the  purpose  of  preventing  a  threatened  strike  on  the  part  of  the 
employees  of  the  many  departments  of  the  company.  Among  other 
thing's  the  decree  restrained  such  employees 

"from  combining  and  conspiring  to  quit,  with  or  without  notice,  the 
service  of  said  receivers,  with  the  object  and  intent  of  crippling  the 
prop>erty  in  their  custody,  or  embarrassing  the  operation  of  said 
railroad,  and  from  so  quitting  the  service  of  the  said  receivers,  with 
or  without  notice,  as  to  cripple  the  property,  or  to  prevent  or  hin- 
der the  operation  of  said  railroad." 

In  his  opinion  with  respect  to  this  decree  Judge  Jenkins  stated: 

"None  will  dispute  the  general  proposition  of  the  right  of  every 
one  to  choose  his  employer,  and  to  determine  the  times  and  condi- 
tions of  service,  or  his  right  to  abandon  such  service — ^to  use  the 
expression- of  Judge  Pardee  in  Re  Higgins,  supra  (27  Fed.  Rep. 
443) — 'peaceably  and  decently.'  But  it  does  not  follow  that  one  has 
the  absolute  right  to  abandon  a  service  which  he  has  undertaken, 
without  regard  to  time  and  conditions.  It  is  absurd  to  say  that  one 
may  do  as  he  will  without  respect  to  the  rights  of  others.  It  is  not 
infringement  upon  individual  liberty  to  compel  recognition  of  the 
rights  of  others.  Liberty  and  license  must  not  be  confounded. 
Liberty  is  not  the  exercise  of  unbridled  will,  but  consists  in  freedom 
in  action,  having  due  regard  to  the  rights  of  others.  .  .  .  Rights 
are  not  absolute  but  are  relative.  Rights  grow  out  of  duty,  and  are 
limited  by  duty.  One  has  not  the  right  arbitrarily  to  quit  service 
without  regard  to  the  necessities  of  that  service.  His  right  of  aban- 
donment is  limited  by  the  assumption  of  that  service  and  the  condi- 
tions and  exigencies  attaching  thereto.  It  would  be  monstrous  if  a 
surgeon,  upon  demand  and  refusal  of  larger  compensation,  could 
lawfu^y  abandon  an  operation  partially  perfoumed,  leaving  his 
knife  in  the  bleeding  body  of  the  patient.  .  .  .  Ordinarily  the 
abandonment  of  service  by  an  individual  is  accompanied  with  so 
little  of  inconvenience  and  with  such  slight  resulting  loss  that  it  is 
a  matter  of  but  little  moment  when  or  how  he  may  quit  the  service. 
But,  for  all  that,  the  principle  remains,  recognized  by  every  just 
mind,  that  the  quitting  must  be  timely  and  decent,  in  view  of  exist- 
ing conditions ;  and  this,  I  take  it,  was  Judge  Pardee's  meaning  by 
the  expression  'peaceably  and  decently.' " 

Prompted  by  selfish  motives,  there  were  some  who  attempted  to 
seek  imj)eachment  of  Judge  Jenkins  upon  the  ground  of  the  is- 
suance of  the  decree  in  this  case.  A  committee  of  the  House  of  Rep- 
resentatives, acting  through  a  subcommittee,  held  a  session  at  Mil- 
waukee for  the  purpose  of  taking  testimony  in  relation  thereto. 
This  committee  issued  an  invitation  to  Judge  Jenkins  to  appear 
before  it.  It  is  interesting  to  observe  Judge  Jenkins's  reply  to  this 
request,  as  it  reflects  the  stalwart  nature  of  the  man  and  his  con- 
ception of  the  spirit  of  our  laws  and  their  administration.  It  was 
in  part  as  follows : 
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"With  respect  to  your  request  that  I  inform  you  whether  I  desire 
to  appear  before  the  committee,  I  have  the  honor  to  reply  that  as  I 
read  the  resolution,  and  so  far  as  I  am  advised,  the  query  con- 
templated has  reference  only  to  the  propriety  and  legal  correctness 
of  the  orders  of  the  court.  If  I  am  therein  correct,  I  perceive  no 
good  purpose  to  be  served  by  my  appearance  before  your  committee. 
If,  however,  the  committee  is  charged  with  the  duty  of  inquiring 
into  any  charges  affecting  my  personal  or  official  integrity,  I  sliall 
be  glad  of  an  opportunity,  upon  being  informed  of  such  charges,  to 
appear  before  your  committee  and  to  meet  and  refute  them.*' 

The  subcommittee  reported  at  some  length,  taking  issue  with 
Judge  Jenkins  solely  upon  the  law  of  the  case.  There  was,  of 
course,  no  impeachment.  An  appeal  was  taken  from  the  decree  of 
the  court  to  the  Circuit  Court  of  Appeals;  the  decree  was  upheld 
with  but  slight  modification,  and  in  the  opinion  thereon,  written  by 
Mr.  Justice  Harlan  of  the  Supreme  Court  of  the  United  States, 
who  presided  at  the  hearing  of  the  appeal,  it  was  said: 

"Indeed,  upon  the  facts  presented  by  the  receivers  and  admitted 
by  the  motion  of  the  interveners,  it  was  made  the  duty  of  the  court 
to  exert  its  utmost  authority  to  protect  both  the  property  in  its 
charge  and^the  interests  of  the  public  against  all  strikes  of  the 
character  described  in  the  opinion  of  the  circuit  judge." 

Upon  his  appointment  to  the  office  of  United  States  circuit  judge, 
Judge  Jenkins  became  the  presiding  judge  of  the  Circuit  Court  of 
Appeals  for  this  circuit  and  he  discharged  his  duties  as  such  with 
dignity. 

As  a  jurist  the  name  of  Judge  Jenkins  will  long  endure,'  the  judi- 
cial records  of  this  country  will  remain  a  lasting  tribute  to  his  great 
juridical  ability.  In  his  written  opinions  Judge  Jenkins  sought 
primarily  to  express  in  exact  language  the  law  of  the  case.  These 
opinions  reflect  not  an  easy  flowing  style  possessed  by  some,  which 
comes  readily  and  Without  effort,  but  a  style  rather  which  reflects 
studied  effort  and  an  intense  desire  to  be  effective  rather  than 
literary.  These  opinions  possessed,  rightly  expressed,  an  effective 
legal  style.  He  drew  from  his  rich  storehouse  of  words,  moulded 
these  into  carefully  constructed  phrases,  and  refined  and  polished 
them  with  a  true  artistic  instinct.  On  the  bench,  as  at  the  bar,  Judge 
Jenkins  exemplified  the  high  purposes  of  his  legal  calling.  Well 
may  we  say — he  was  a  great  lawyer  and  a  great  judge. 

'  The  private  life  of  Judge  Jenkins  was  ideal;  his  marriage  was  a 
happy  one ;  his  home  a  center  of  culture  and  refinement.  While  his 
marriage  was  not  blessed  with  children  he  loved  the  little  ones  and 
their  laughter  and  prattle  were  ofttimes  heard  in  his  home.  His 
private  library  was  large,  covering  works  of  science,  history,  and 
literature,  and  included  many  books  in  a  lighter  vein.  He  read 
much,  was  a  close  student  of  the  Bible  and  classics;  his  retentive 
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memory  enriched  his  mind  with  {he  thoughts  and  expressions  of 
the  masters;  in  conversation  he  delighted  with  his  fund  of  literary 
knowledge  and  his  allusions  to  the  world  of  learning.  He  loved  to 
be  with  his  friends;  he  liked  a  good  story  and  himself  loved  well  to 
tell  it.  He  traveled  widely  and  concerned  himself  outside  his  pro- 
fessional pursuits  with  all  matters  of  public  interest.  By  nature 
and  training  he  was  qualified  for  high  service  in  his  profession  and 
in  the  high  public  stations  which  he  held.  He  devoted  his  life  to 
noble  pursuits  and  by  word  and  deed  contributed  to  the  progress  of 
civilization.  He  was  a  man  of  integrity ;  he  was  a  man  of  sincerity ; 
he  hated  cant  and  despised  hypocrisy. 

"He  put   his  creed  into  his  deed 
Nor  spake  with  double  tongue.*' 

We  cherish  his  memory.  The  world  is  better  for  his  having 
lived;  a  life  so  spent  must  and  will  leave  i(s  influence,  not  only  in  its 
owir  time  or  day  but  for  all  times.  As  a  man,  a  lawyer,  and  a 
jurist,  the  departed  sought  to  and  did  realize  the  highest  standard; 
he  discharged  the  duties  and  obligations  that  confronted,  recogniz- 
ing them  as  a  solemn  duty  which  demanded  fulfilment.  He  rendered 
great  service  to  the  state ;  but  above  and  beyond  that,  his  life  teaches 
that  in  this  age  of  commercialism  there  are  some  things  better  than 
gold  or  silver;  that  greater  regard  should  be  had  for  honor  and 
truth  and  fealty  to  duty;  that  a  good  namo  is  better  than  great 
riches.  His  life  points  the  young  lawyer  to  the  goal  which  he  may 
obtain  if  he  apprehends  properly  the  nature  of  his  profession  and 
is  true  to  its  ethics.    It  teaches  that 

"The  temple  of  Fame,  wherein  are  enrolled  the  names  of  those 
who  have  faithfully  ministered  at  the  altar  of  justice  and  kept 
burning  the  lamp  of  truth,  honor  and  truth  and  right  are  in  high 
regard  and  may  not  be  sacrificed  to  vulgar  gain." 

Judge  Jenkins's  philosophy  of  life  is  best  illustrated  by  his  own 
words  spoken  in  this  court  upon  the  presentation  of  the  memorial  of 
another  great  lawyer : 

"The  value  of  a  life  is  not  to  be  measured  by  the  degree  of  its 
success,  as  success  is  commonly  defined.  By  that  standard,  failure 
may  in  truth  be  victory,  success  defeat.  It  is  the  actuating  motive 
of  the  life,  the  use  of  the  life  made  by  the  liver,  and  the  force  of 
the  life  as  an  example,  which  determine  its  worth. 

"In  the  estimation  of  the  world  of  his  day  the  career  of  the  Man 
of  Nazareth  was  a  dismal  failure,  ending  in  an  ignominious  death ; 
but  the  standard  of  conduct  declared  by  him  has  proved  the  leaven 
which  bursts  the  shell  of  selfishness  and  which  will  avail  to  stay 
relapse  into  barbarism.  The  despised  and  the  outcast  of  his  time  is 
today  the  foremost  figure  in  history,  the  beacon  light  of  humanity. 

"He  who  acquires  great  possessions  is  in  the  eye  of  the  world  a 
successful  man;  but  he  may  be  merely  the  vulgar  miser  whose  life 
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is  worse  than  useless.  The  man 'of  study,  the  man  of  science  who 
reserves  for  mere  personal  enjoyment  and  use  the  knowledge  ac- 
quired, comes  short  of  the  correct  standard  of  the  value  of  life,  and 
is  of  little  moment  to  the  world.  It  is  by  spending  that  one  can 
save.  It  is  by  giving  that  one  can  have.  By  this  is  not  meant  in- 
discriminate distribution,  but  that  wise,  practical  spending  and  giv- 
ing which  benefits  humanity  and  enriches  the  giver  in  those  things 
which  make  for  character  and  worth." 

Though  dead,  Judge  Jenkins  still  speaks  in  defense  of  society, 
for  the  safety  of  the  state,  for  the  welfare  of  the  people,  for  upright 
life  and  conduct;  he  still  speaks  for  the  honor  and  dignity  of  our 
noble  profession,  and  his  message  to  us  is  to  advance  yet  higher  the 
standard  of  professional  honor  and  of  professional  attainments. 

We  respectfully  ask  the  court  to  direct  this  memorial  to  be  per- 
petuated on  the  records  of  the  court. 

Respectfully  "submitted, 

Benjamin  Poss, 
Louis  A.  Lecher, 
Wm.  D.  Van  Dyke, 
Frank  M.  Hoyt, 
Arthur  W.  Fairchild, 

Committee. 

The  presentation  of  the  foregoing  memorial  was  followed 
by  remarks  by  Mr*  Frank  M.  Hoyt  of  Milwaukee,  no  record 
of  which  has  been  preserved. 

Mr.  Justice  Jones  responded  as  follows: 

My  acquaintance  with  Judge  Jenkins  began  in  1872.  Although 
only  thirty-eight  years  old,  he  was  already  one  of  the  recognized 
leaders  of  the  Wisconsin  bar,  a  rank  which  seldom  comes  until  a 
riper  age. 

The  younger  members  of  the  bar  were  then  watching  his  career, 
and,  when  opportunity  offered,  eagerly  observed  his  skill  in  the 
conduct  of  his  cases  and  listened  to  his  brilliant  arguments. 

One  lawyer  attracts  attention  by  his  eloquent  addresses,  another 
by  his  tact  and  skill  in  the  examination  of  witnesses,  another  by  his 
profound  knowledge  of  the  law.  One  wins  fame  as  a  jury  lawyer, 
another  by  his  success  in  presenting  to  the  court  intricate  questions 
of  law.  It  would  be  hard  to  say  whether  Judge  Jenkins  was  more 
successful  in  contests  before  juries  or  in  presenting  arguments  to 
a  court.    In  both  fields  he  was  a  master.     , 

Combined  with  this  versatility  were  a  sincerity  and  a  considera- 
tion for  others  and  a  courtliness  of  manner  which  won  for  him  the 
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admiration  of  judges  and  juries  and  witnesses  alike  and  made  him 
the  idol  of  the  younger  members  of  the  bar.  He  was  one  they 
sought  to  emulate,  and  his  life  was  an  inspiration  to  those  who 
sought  to  be  worthy  and  honored  members  of  a  great  profession. 

He  did  not  cherish  the  delusion  that  has  been  fatal  to  the  success 
of  so  many  gifted  lawyers,  that  mere  eloquence  could  win  his  cases 
or  raise  him  to  the  heights  of  his  profession.  While  he  loved  and 
studied  the  masters  in  literature,  and  while  his  utterances  con- 
stantly bore  evidence. of  this,  he  paid  his  first  allegiance  to  the  law. 
He  understood  full  well  that  more  cases  are  lost  by  lack  of  prepara- 
tion than  by  mismanagement  in  court.  With  this  combination  of 
native  talent  and  industry  it  was  natural  that  he  should  win  primacy 
at  the  bar. 

We  are  told  in  the  memorial  that  at  different  times  he  was  asso- 
ciated as  partner,  among  others,  with  E.  G.  Ryan,  Matthew  Hale 
Carpenter,  John  T.  Fish,  and  Frederick  C.  Winkler.  The  lives  of 
Judge  Jenkins  and  these  four  associates  would  furnish  a  striking 
epitome  of  the  ambitions,  the  struggles,  the  achievements,  and  the 
greatness  of  the  Wisconsin  bar  in  their  generation. 

During  the  first  half  century  of  Wisconsin  history  hardly  any 
eminent  lawyer  could  avoid  some  participation  in  politics.  Until 
Judge  Jenkins  went  upon  the  bench  he  was  closely  identified  with 
the  Democratic  party.  He  mourned  over  its  misfortunes,  and  there 
were  many,  and  rejoiced  in  its  triumphs,  which  were  few  and  far 
between-  It  sometimes  excited  surprise  that  one  of  such  courtly 
manner,  one  so  unmistakably  of  gentle  birth,  should  be  at  home  with 
the  party  of  the  plain  people,  then  so  often  called  the  party  of  the 
"great  unwashed."  Nevertheless  he  was  the  idol  of  his  party.  In 
conventions  they  listened  to  his  counsel ;  they  hung  upon  his  words 
in  his  campaign  speeches.  Again  and  again  they  begged  him  to  be 
their  candidate  for  governor.  Once  he  yielded,  and  met  the  defeat 
he  knew  was  certain. 

Of  course  his  enduring  fame  will  rest  upon  his  judicial  career, 
and  with  that  the  memorial  has  so  adequately  dealt  that  any  further 
analysis  would  be  repetition.  I  am  dwelling  more  upon  his  career 
as  a  lawyer  because  in  the  pioneer  life  of  our  state  the  influence  of 
such  a  man  with  such  activities  as  his  was  hardly  less  important 
than  if  he  had  been  cloistered  in  the  seclusion  of  the  bench. 

For  a  time  the  fame  of  the  lawyer  may  be  wider  than  that  of  the 
judge.  He  is  far  more  in  the  public  eye.  His  name  is  more  apt  to 
be  a  household  word ;  but  it  is  a  fleeting  fame.  For  a  generation  or 
so  there  will  be  traditions  of  his  eloquence  or  wit,  of  his  connection 
with  this  or  that  celebrated  case,  of  some  gladiatorial  contest  with 
another  advocate  in  some  exciting  cause.  But,  as  Judge  Jenkins 
once  said,  "The  fame  of  the  advocate  is  ephemeral,  fading  with  the 
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memories  of  those  who  heard  him.  We  write  the  record  of  our 
lives  upon  the  sand.  The  incoming  tide  of  a'  succeeding  generation 
blots  out  the  record  forever.'* 

Still,  when  a  great  lawyer  with  high  ideals  devotes  a  life  to  the 
practice  of  the  law  and  such  unofficial  public  service  as  is  always 
incidental  to  such  a  life,  even  though  no  Congressional  Record  con- 
tains his  name,  and  no  volume  reports  his  decisions,  he  wields  an 
influence  which  lasts  long  after  his  earthly  career  is  ended.  Judge 
Jenkins  was  fortunate  in  that  as  a  lawyer,  he  wielded  such  an 
influence,  one  which  was  an  inspiration  to  his  brethren,  and  also 
because  as  a  judge  he  was  able  to  help  in  building  the  enduring 
fabric  of  our  jurisprudence.  He  was  fortunate  indeed  in  his  long 
and  happy  life.  It  was  one  of  arduous  toil,  but  it  was  a  toil  he 
loved.  Until  almost  the  close  of  his  eighty-seven  years  he  enter- 
tained his  friends  by  his  delicious  humor  and  his  reminiscences  of 
bygone  days.  He  was  young  in  his  old  age,  when  he  had  honor  and 
troops  of  friends. 

His  career  beckons  the  earnest  young  lawyer  to  the  life  of  hap- 
piness and  usefulness  and  honor  which  may  await  him.  As  he 
descended  the  hillside  of  life  he  found  its  sunniest  paths,  and 
cheered  his  companions  on  the  way. 

The  memorial  offered  by  the  bar  will  be  received  and  made  a 
part  of  the  records  of  this  court. 


CASES  DETERMINED 


AT  THE 


August  Term,  1921. 


Will  of  Johnson. 

April  1 — September  2^,  1921. 

Wills:  What  law  governs:  Law  as  of  time  of  death:  Subscribing 
witnesses :iCompetent  witnesses:  Who  may  testify:  Primary 
and  secondary  evidence:  Statutes:  Presumption  against  change 
from  fundamental  principles. 

1.  A  will  is  ambulatory  during  the  life  of  its  maker  and  is  in  effect 

reiterated  as  his  testament  at  each  moment  of  his  life  after 
its  execution,  and  is  governed  by  the  law  existing  at  the  time 
when  it  takes  effect,  upon  the  testator's  death. 

2.  Under  sec.  2284,  Stats.  1898,  as  amended  by  ch.  128,  Laws  1905, 

providing  that  all  gifts  made  in  a  will  to  a  subscribing  witness 
shall  be  wholly  void  unless  there  be  two  other  competent  wit- 
nesses to  the  same,  two  other  competent  subscribing  witnesses 
are  required,  and  not  merely  two  other  persons  who  can  testify 
to  facts  showing  the  execution  of  the  will  in  conformity  with 
the  statute,  as  the  phrase  ''witness  to  a  will"  means  one  who 
has  attested  the  will  by  subscribing  his  name  thereto. 

3.  The  testimony  of  the  subscribing  witnesses  to  a  will  constitutes 

primary  evidence  of  its  execution,  and  other  or  secondary  evi- 
dence cannot  be  resorted  to  for  that  purpose  until  after  a 
showing  that  the  subscribing  witnesses  are  dead,  beyond  the 
jurisdiction  of  the  court,  or  are  non  compos  mentis, 

4.  The  common  law  of  this  country  is  that  all  of  thfe  subscribing 

witnesses  must  be  produced  when  a  will  is  offered  for  probate, 
unless  the  impossibility  of  producing  them  is  made  to  appear; 
and  the  only  modification  of  this  rule  in  this  state  is  in  sec. 
3788,  Stats.,  providing  that  if  there  is  no  objection  to  the 
probate  of  a  purported  will  the  court  may,  in  its  discretion, 
grant  probate  on  the  testimony  of  one  subscribing  witness 
only. 
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5.  A  mere  bystander  is  not  a  witness  to  a  will,  much  less  a  com- 

petent witness;  and  his  testimony  could  be  introduced  only 
upon  a  showing  that  the  primary  evidence  could  not  be  pro- 
duced. 

6.  The  presumption  in  construing  statutes  is  against  any  radical 

change  of  legislative  policy,  and  it  is  presumed  that  there  is 
no  intention  to  depart  from  any  established  policy  of  the  la^v 
or  to  innovate  on  fundamental  principles. 
RosENBERRY  and  EscHWEiLER,  JJ.,  disscnt. 

Appeal  from  a  judgment  of  the  county  court  of  Racine 
county:  M.  S.  Sheridan,  Acting  Judge.    Affirmed. 

For  the  appellant  there  was  a  brief  by  Wallace  Ingalls, 
attorney,  and  Simmons  &  Walker,  of  counsel,  all  of  Racine  ; 
and  the  cause  was  argued  orally  by  Mr.  John  B.  Simmons 
and  Mr.  Ingalls. 

For  the  respondents  there  was  a  brief  t)y  McCulloch, 
McCulloch  &  Dunbar  of  Chicago  and  Thompson,  Myers  &' 
Kearney  and  Hand  &  Quinn  of  Racine,  and  a  separate  brief 
by  Thos.  M.  Kearney,  Jr.,  of  Racine,  guardian  ad  litem;  and 
the  cause  was  argued  orally  by  E.  B.  Hand  and  Thos.  M. 
Kearney,  Jr. 

The  following  opinion  was  filed  May  31,  1921: 

Owen,  J.  This  is  an  appeal  from  an  order  or  decree 
of  the  county  court  of  Racine  county  construing  the  will  of 
Theodore  W.  Johnson,  deceased.  The  case  was  here  on  a 
former  appeal  from  an  order  admitting  the  will  to  probate, 
and  is  reported  in  170  Wis.  436,  175  N.  W.  917,  to  which 
reference  may  be  had  for  facts  supplemental  to  those  which 
will  appear  in  this  opinion. 

The  will  of  Theodore  Johnson  constituted  Mrs.  L.  C. 
Hahn  the  principal  beneficiary.  She  was  a  witness  to  the 
will.  The  question  involved  on  the  former  appeal  was 
whether  she  could  testify  to  the  execution  of  the  will.  It  was 
there  held  that  she  could.  The  question  presented  on  this 
appeal  is  whether  Mrs.  Hahn  is  entitled  to  the  bequest  made 
to  her  by  the  terms  of  the  will.    The  county  court  held  that 
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the  devise  and  legacy  to  the  said  L.  C.  Hahn  was  and  is 
void  because  she  is  a  subscribing  witness  to  the  will  and  said 
will  is  not  attested  or  subscribed  by  two  other  competent 
witnesses. 

There  is  no  serious  contention  but  the  law  as  it  existed 
at  the  time  of  the  death  of  the  testator  is  the  law  that  governs 
as  to  the  question  whether  Mrs.  Hahn  can  take  under  the 
will. 

"A  will  is  ambulatory  during  the  life  of  its  maker.  It  is, 
in  effect,  reiterated  as  his  testament  at  each  moment  of  his 
life  after  its  execution,  including  the  last  moment,  and  is 
governed  by^he  law  existing  at  the*  time  when  it  takes  effect, 
upon  the  testator's  death."  Will  of  Kopmeier,  113  Wis. 
233  (89  N.  W.  134)  at  p.  239. 

This  fact  is  mentioned  at  the  outset  because  it  is  claimed 
that  the  statute  which,  concededly,  controls  in  this  case  was 
amended  during  the  interim  between  the  execution  of  the  will 
and  the  death  of  the  testator.  That  statute  is  sec.  2284. 
Prior  to  the  enactment  of  ch.  128,  Laws  1905,  that  section 
provided  as  follows: 

"All  beneficial  devises,  legacies  and  gifts  whatsoever, 
made  or  given  in  any  will  to  a  subscribing  witness  thereto, 
shall  be  wholly  void  unless  there  be  two  other  competent 
subscribing  witnesses  to  the  same ;  but  a  mere  charge  on  the 
lands  of  the  devisor  for  the  payment  of  debts  shall  not 
prevent  his  creditors  from  being  competent  witnesses  to  his 
will." 

By  ch.  128,  Laws  1905,  that  section  was  amended  by  void- 
ing gifts  made  to  the  husband  or  wife  of  a  subscribing 
witness,  as  well  as  to  the  subscribing  witness  himself,  and  by 
dropping  out  the  word  "subscribing,"  so  that  it  now  provides 
that  such  devises,  legacies,  and  gifts  "shall  be  wholly  void 
unless  there  be  two  other  competent  witnesses  to  the  same." 
As  so  amended  the  section  now  reads  as  follows: 

"All  beneficial  devises,  legacies  and  gifts  whatsoever, 
made  or  given  in  any  will  to  a  subscribing  witness  thereto, 
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or  to  the  husband  or  wife  of  a  subscribing  witness  thereto, 
shall  be  wholly  void  unless  there  be  two  other  competent 
witnesses  to  the  same;  but  a  mere  charge*  on  the  lands  of 
the  devisor  for  the  payment  of  debts  shall  not  prevent  his 
creditors  from  being  competent  witnesses  to  his  will." 

It  will  be  seen  that  the  purpose  of  the  statute  is  to  void 
gifts  made  to  a  witness  to  a  will,  so  that  a  subscribing 
witness  may  be  a  competent  witness  and  the  will  be  estab- 
lished by  the  testimony  of  the  subscribing  witness,  unless 
the  will  cannot  be  established  without  his  testimony.    That, 
at  least,  was  clearly  the  purpose  of  the  statute  as  it  existed 
prior  to  the  amendment  of    1905.     It  is  not   seriously 
disputed  that  such  is  the  present  purpose  of  the  statute, 
but  it  is  contended  that  the  bequest  is  saved  to  the  attesting 
witness  if  there  is  another  person  who  can  testify  to  facts 
showing  an  execution  of  the  will  in  conformity  with  the 
requirements  of  the  statute.     This  contention  is  based  on 
the  theory  that  the  amendment  dropped  out  the  word  "sub- 
scribing" and  hence  the  bequest  is  now  saved  to  a  subscribing 
witness  if  there  is  any  other  competent  witness  to  the  same. 

It  is  said  that  it  is  not  necessary  that  a  competent  witness 
be  a  subscribing  witness.  Our  first  suggestion  in  response 
to  this  contention  is  that  the  phrase  "witness  to  a  will,"  or 
any  other  written  instrument,  has  a  well  settled  meaning  not 
only  in  common  parlance  but  in  the  law.  A  witness  to  a  deed 
means  a  witness  who  has  attached  his  signature  to  the  deed. 
A  witness  to  a  will  means  one  who  has  attested  the  will  by 
subscribing  his  name  thereto.  Furthermore,  the  statute  as 
it  now  exists  requires  two  other  competent  witnesses  to  the 
will.  We  take  it  that  the  term  "competent"  as  used  in  this 
connection  means  something  more  than  a  witness  who  is 
free  from  the  many  disqualifications  visited  upon  persons 
by  the  common  law ;  that  is  to  say,  it  means  not  only  a  person 
who  is  under  no  disability  to  testify  generally  in  a  court  of 
justice,  but  it  means  a  person  who  is  under  no  disability  to 
give  testimony  which  will  establish  the  instrument  as  the 
will  and  testament  of  the  testator. 
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It  has  been  the  ruling  of  courts  ever  since  thfe  statute  of 
frauds  required  certain  instruments  to  be  in  writing  and 
signed  in  the  presence  of  witnesses,  that  the  testimony  of 
the  subscribing  witnesses  constituted  primary  evidence  of  the 
execution  thereof  by  the  parties  bound  thereby,  and  that  no 
other  evidence  of  such  fact  could  be  given  until  the  person 
seeking  to  establish  the  instrument  demonstrated  his  in- 
ability to  produce  the  subscribing  witnesses  because  of  their 
death,  their  absence  from  the  jurisdiction  of  the  court,  or 
that  they  were  non  compos  mentis.  It  has  been  universally 
held  that  until  such  showing  has  been  made  on  the  part  of 
him  who  seeks  to  establish  the  instrument,  secondary  evi- 
dence could  not  be  introduced  to  show  the  fact  of  execution. 
2  Wigmore,  Evidence,  §  1287  et  seq.,  and  note  to  Garrett 
V.  Hanshxie  (53  Ohio  St.  482)  35  L.  R.  A.  321,  where  the 
general  rule  upon  this  subject  is  summed  up  as  follows: 

"The  general  rule  is  that  the  attesting  witness  to  a 
written  instrument  is  regarded  as  the  person  who  must  be 
called  to  prove  its  execution  when  he  can  be  had,  as  it  is 
said  that  the  parties  selected  him  to  enable  them  to  refer  the 
execution  of  the  document  to  him  in  case  any  question  should 
arise  over  its  execution.  His  evidence  is  regarded  as  the 
best  evidence,  and  must  be  used  when  the  execution  is  in 
dispute." 

This  is  a  general  rule  applicable  to  all  written  documents 
which  by  law  are  required  to  be  attested  by  subscribing 
witnesses.  From  the  time  when  wills  were  required  to  be 
in  writing  and  attested  by  subscribing  witnesses  it  has  been 
commonly  understood  that  the  will  must  be  proved  by  the 
testimony  of  a  subscribing  witness  if  he  could  be  produced, 
and  that  other  or  secondary  evidence  could  be  resorted  to 
for  that  purpose  only  after  a  showing  that  the  subscribing 
witness  was  dead,  or  beyond  the  jurisdiction  of  the  court, 
or  was  then  non  compos  mentis. 

Questions  have  arisen  in  some  jurisdictions  as  to  whether 
it  was  necessary  to  call  all  of  the  subscribing  witnesses. 
Thornton's  Ex'rs  v,  Thornton's  Heirs,  39  Vt.  122;  Denny 
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V.  Pinney,  60  Vt.  524,  12  Atl.  108 ;  Chase  v.  Lincoln,  3  Mass. 
236.  But  it  has  never  been  doubted  that  the  production  of 
some  of  the  subscribing  witnesses  was  necessary  if  their 
presence  in  court  could  be  secured.  In  the  chancery  courts 
of  England  it  was  held  that  all  subscribing  witnesses  must 
be  produced.  As  that  was  the  only  court  which  could  by  its 
decree  establish  a  will,  that  doctrine  has  been  held  to  be  the 
common  law  of  this  country ;  and,  except  where  modified  by 
statute,  the  law  is  that  all  of  the  subscribing  witnesses  to  a 
will  must  be  produced  unless  the  impossibility  of  producing 
them  is  made  to  appear.  Thornton's  Ex'rs  v.  Thornton's 
Heirs,  supra;  1  Redfield,  Wills,  pp.  34-39. 

The  only  statute  of  this  state  bearing  upon  this  question 
is  sec.  3788,  which  provides  that,  if  no  person  shall  appear 
to  contest  the  probate  of  a  will,  the  court  may  in  its  discretion 
grant  probate  thereof  on  the  testimony  of  one  of  the  sub- 
scribing witnesses  only,  and  that  if  none  of  the  subscribing 
witnesses  shall  reside  in  this  state  at  the  time  fixed  for 
proving  the  will,  or  if  one  or  more  of  them  shall  have  gone 
to  parts  unknown,  and  the  court  shall  be  satisfied  that  such 
witness,  after  due  diligence  used,  cannot  be  found,  it  may, 
in  its  discretion,  admit  the  testimony  of  other  witnesses  to 
prove  the  sanity  of  the  testator  and  the  execution  of  the 
will  and  may  admit  proof  of  his  handwriting  and  of  the 
handwriting  of  the  subscribing  witness.  This  is  the  only 
modification  of  the  common-law  rule  requiring  all  of  the 
attesting  witnesses  to  be  called,  to  be  found  in  the  statutes  of 
this  state,  and  it  is  a  clear  recognition  that  the  testimony  of 
the  attesting  witnesses  is  indispensable  to  the  establishment 
of  a  will  if  they  can  be  produced  at  the  hearing  or  trial. 

This  brings  us  to  the  question  whether  a  mere  bystander 
is  a  competent  witness  to  a  will.  In  this  case  the  subscribing 
witnesses,  including  Mrs.  Hahn,  testified  at  the  trial  upon 
the  question  whether  the  writing  propounded  was  in  fact 
testator's  will.    Two  or  three  bystanders  also  testified  that 
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they  were  present  at  the  time  the  will  was  signed,  and  testi- 
fied to  a  number,  if  not  all,  of  the  facts  required  by  statute 
for  the  legal  execution  of  a  will.  Now  it  is  said  that  these 
bystanders  constituted  competent  witnesses  to  the  will,  by 
reason  of  which  fact  there  were  two  other  competent  wit- 
nesses to  the  will  besides  Mrs.  Hahn,  satisfying  the  calls 
of  sec.  2284,  so  that  the  bequest  to  her  does  not  fail.  When 
the  will  was  propounded  for  probate  a  contest  was  inter- 
posed. It  could  not  be  admitted  upon  the  testimony  of  one 
of  the  subscribing  witnesses.  If  one  only  were  produced  the 
will  must  be  denied  probate.  The  question  immediately  con- 
fronting the  proponents  of  the  will  was  the  production  of 
the  subscribing  witnesses  or  a  showing  that  they  could  not 
be  produced.  As  a  matter  of  fact  they  were  both  produced 
and  both  testified.  But  supposing  they  had  not  testified? 
Could  the  testimony  of  these  bystanders  have  been  intro- 
duced? Universal  authority  answers  the  question  in  the 
negative.  Their  testimony  would  constitute  what  the  courts 
call  secondary  evidence  of  the  fact  of  execution,  and  could 
be  introduced  only  upon  a  showing  that  the  primary  evidence 
could  not  be  produced.  Under  the  circumstances,  therefore, 
their  testimony  was  incompetent  and  inadmissible,  and  they 
were  not  competent  witnesses  to  show  the  fact  of  a  valid 
execution  of  the  will.  The  conclusion  seems  irresistible 
that  these  bystanders  were  not  witnesses  to  the  will,  much 
less  were  they  competent  witnesses.  They  witnessed  a  mere 
transaction.  To  become  what  in  common  parlance  as  well 
as  law  is  known  and  understood  as  a  witness  to  the  will 
required  their  identification  therewith  by  the  subscribing  of 
their  names  thereto.  While  they  may  have  been  able  to 
testify  to  the  fact  that  the  testator  signed  this  document 
under  certain  circumstances  and  in  a  certain  manner,  that  in 
nowise  identified  them  with  the  will  so  that  they  may  be  said 
to  be  witnesses  to  the  same. 

But  it  is  asked.  What  was  the  purpose  of  the  legislature 
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in  dropping  out  the  word  "subscribing"  in  its  amendment  of 
sec.  2284,  Stats.,  by  ch.  128,  Laws  1905?  One  very  good 
answer  to  this  inquiry  is  that  the  legislature  undoubtedly 
considered  it  mere  surplusage,  which  in  fact  it  was,  because 
under  the  law  existing  at  that  time  a  competent  witness  to  a 
will  must  have  been  a  subscribing  witness.  It  is  by  no  means 
unusual  for  the  statute  to  use  the  mere  term  "witness"  to  a 
will  when  it  is  plain  it  means  a  "subscribing  witness"  to  the 
will.  That  is  evident  from  the  last  part  of  sec.  2284,  which 
was  unaffected  by  the  amendment  of  1905,  providing:  "but 
a  mere  charge  on  the  lands  of  the  devisor  for  the  payment 
of  debts  shall  not  prevent  his  creditors  from  being  competent 
witnesses  to  his  will."  Who  will  doubt  that  the  words 
"competent  witness"  as  there  used,  both  before  and  after  the 
amendment,  meant  a  subscribing  witness  ?  When  the  word 
"subscribing"  was  dropped  out  of  the  preceding  similar 
expression  in  the  first  part  of  the  section  it  harmonized  with 
the  expression  used  in  the  last  part  of  the  section.  Another 
instance  of  where  the  legislature  refers  to  the  subscribing 
witness  to  a  will  by  the  use  of  the  mere  term  "witness"  is 
sec.  3292.  As  a  matter  of  fact,  not  only  statutes  but  text- 
writers  and  judges  commonly  refer  to  the  subscribing  wit- 
nesses to  a  will  as  "witnesses." 

But  whether  we  are  correct  in  our  assumption  that  the 
legislature  dropped  out  the  word  "subscribing"  because  it 
was  mere  surplusage,  we  cannot  ascribe  to  the  legislature  a 
purpose  of  working  such  a  radical  change  in  the  law  as  would 
result  from  the  construction  contended  for  by  appellant.  In 
the  first  place,  the  inquiry  suggests  itself,  how,  and  by 
whom,  and  when  is  it  to  be  determined  whether  a  mere 
bystander  is  in  fact  a  witness  to  a  will?  Is  he  a  witness 
to  a  will  because,  perchance,  he  sees  a  testator  sign  his  will 
and  no  more?  Is  he  a  witness  to  a  will  because  he  hears  the 
testator  declare  the  document  to  be  his  will  and  request  the 
witnesses  to  sign  the  same,  but  does  not  see  them  sign  ?    Is 
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he  a  witness  to  a  will  if  he  sees  one  of  the  attesting  witnesses 
sign,  but  sees  no  more  ?  In  order  to  constitute  him  a  witness 
to  a  will,  must  he  be  able  to  testify  to  all  the  facts  showing 
a  legal  execution  of  the  will  ?  And  if  so,  when,  and  where, 
and  how  is  his  status  in  such  respect  to  be  established  ?  It 
will  ofttimes  happen  that  there  will  be  no  occasion  for  his 
giving  his  testimony  in  court,  as  where  there  is  no  contest, 
unless,  forsooth,  this  amendment  be  held  to  operate  to  do 
away  with  the  necessity  of  producing  attesting  witnesses 
to  the  will  upon  the  probate  thereof.  Unless  his  testimony 
be  given  sometime  during  the  course  of  the  proceeding  upon 
issues  raised  or  some  legitimate  subject  of  inquiry,  how  is 
the  court  to  tell  whether  he  was  a  witness  to  the  will  or  not  ? 
Is  the  witness  at  sometime  to  submit  to  a  moot  interrogation 
and  cross-examination  to  enable  the  court  to  say  whether  he 
was  in  fact  a  witness  to  the  will?  Of  course  if  he  is  to  be 
held  competent  to  take  the  place  of  a  subscribing  witness 
upon  the  hearing  for  the  probate  thereof,  then  it  may  be 
adjudged  from  his  testimony  so  given;  but  is  it  to  be  held 
that  the  legislature  contemplated  such  a  radical  change  in 
the  law  by  such  inconspicuous  action?  Did  the  legislature 
intend,  by  the  mere  dropping  out  of  the  word  "subscribing" 
in  sec.  2284,  to  obviate  the  necessity  of  calling  subscribing 
witnesses  to  establish  the  will,  and  thus  do  away  with  a 
principle  firmly  intrenched  in  the  common  law  and  tacitly 
recognized  by  the  statutes  of  this  state  above  quoted?  The 
presumption  in  construing  statutes  is  against  any  radical 
change  of  legislative  policy.  It  is  presumed  that  there  is  no 
intention  to  depart  from  any  established  policy  of  the  law; 
to  innovate  upon  fundamental  principles.  2  Lewis's  Suther- 
land, Stat.  Constr.  (2d  ed.)  p.  931,  §  499. 

The  amendment  by  which  the  word  "subscribing"  was 
dropped  out  of  sec.  2284  made  two  changes  in  that  section. 
It  disqualified  the  wife  or  the  husband  of  a  subscribing 
witness,  in  addition  to  the  witness  himself,  from  taking 
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under  the  will.  It  also  omitted  the  term  "subscribing." 
If  the  omission  of  that  word  is  to  have  the  effect  for  which 
appellant  contends,  it  was  by  far  the  more  important  of 
the  two  changes  and  worked  a  more  radical  change  in  the 
existing  law.  Nevertheless,  the  title  to  the  bill  resulting  in 
ch.  128,  Laws  1905,  made  no  mention  of  this  feature  of 
the  bill.  It  was  entitled:  "An  act  amending  sections  2284 
and  2285  of  the  statutes  of  1898  and  making  valid  wills 
containing  beneficial  provisions  in  favor  of  husband  or  wife 
of  a  subscribing  witness  by  making  such  provisions  void." 
Not  a  word  as  to  qualifying  bystanders;  not  a  word  as  to 
constituting  mere  bystanders  witnesses  to  a  will ;  and  not  a 
word  as  to  obviating  the  necessity  of  producing  subscribing 
witnesses  to  establish  the  will.  We  cannot  think  the  legis- 
lature had  in  mind  any  such  sweeping  change  or  innovation. 
Had  such  been  its  purpose  it  certainly  would  have  Signified 
it  by  some  mention  of  it  in  the  title  to  the  act. 

Upon  these  considerations  we  cannot  impute  to  the  legis- 
lature the  purpose  suggested  by  the  appellant.  We  do  not 
think  it  was  the  intention  to  change  the  law  with  reference 
to  the  probate  of  wills  or  the  competency  of  witnesses  in  the 
least.  We  do  not  think  it  was  the  intention  to  designate  as 
witnesses  to  a  will  a  class  of  persons  who  had  never  before 
been  so  regarded  since  wills  were  required  to  be  subscribed 
by  attesting  witnesses. 

A  case  very  similar  to  this  arose  in  Iowa  {Will  of  Boyeus, 
23  Iowa,  354),  where  the  same  conclusion  was  reached. 

By  the  Court, — ^Judgment  affirmed. 

Rosen  BERRY,  J.,  dissents. 

The  following  opinion  was  filed  June  14,  1921: 

EscHWEiLER,  J.  {dissenting),  "All  men  are  liars"  sang 
King  David ;  he  said  it  in  haste  but  permitted  it  to  stand. 
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• 

Nevertheless  even  under  the  old  Hebrew  law  that  one  was 
financially  interested  in  the  result  of  a  lawsuit  did  not,  ap- 
parently, prevent  his  being  sworn  and  giving  testimony. 
Michaelis,  Laws  of  Moses,  vol.  IV,  p.  345,  quoting  the  apos- 
trophe to  the  man  to  be  honored  from  Psalm  15,  '*He  that 
sweareth  to  his  own  hurt,  and  changeth  not." 

Centuries  afterwards  and  as  early  as  the  seventeenth  cen- 
tury (1  Wigmore,  Evidence,  §  575),  and  at  the  time  when 
juries  first  began  to  consider  information  as  to  the  issues 
other  than  that  which  they  themselves  possessed  as  dwellers 
in  the  same  neighborhood,  this  expression  of  the  Hebrew 
poet  was  apparently  crystallized  into  the  common-law  rule 
of  evidence  to  the  effect  that  a  person  financially  interested 
in  the  issue  of  a  lawsuit  was  unworthy  of  belief  and  there- 
fore  an  incompetent  witness. 

This  common-law  rule  excluding  as  incompetent  any  in- 
terested person,  whether  a  party  or  a  mere  witness,  was  to 
a  great  extent  adopted  as  part  of  the  law  of  this  state.  This 
rule,  however,  has  been  slowly  relaxed  by  legislative  enact- 
ments. Estate  of  Johnson,  170  Wis.  436  (175  N.  W.  917), 
at  p.  450.  The  only  basis  suggested  for  such  statutes  as  are 
here  involved,  under  which  a  person  situated  as  is  the  ap- 
pellant Mrs.  Hahn  can  have  objection  raised  as  to  her  legal 
capacity  to  testify  concerning  the  execution  of  or  her  right 
to  take  under  a  will,  is  this  old  common-law  rule  excluding 
as  incompetent  and  unworthy  of  belief  a  person  having  a 
financial  interest  in  the  matter  involved.  Will  of  Lyon,  96 
Wis.  339,  340,  71  N.  W.  362;  Will  of  Hoppe,  102  Wis.  54, 
55,  78  N.  W.  183. 

It  may  safely  be  asserted  that  all  the  changes,  either  by 
statute  or  judicial  decision,  from  territorial  days  to  the  time 
of  the  present  decision,  on  the  subject  of  the  admissibility 
of  the  evidence  of  one  interested  in  the  result,  have  been  in 
the  direction  of  relaxing  and  modifying  this  old  common- 
law  rule  and  permitting  such  matters  to  go  to  the  credibility 
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rather  than  to  the  admissibility  of  such  evidence.  Whether 
because  mankind  is  slowly  growing  less  prone  to  He  or  more 
skilful  in  sifting  the  wheat  from  the  chaff,  it  is,  fortunately, 
not  necessary  to  here  express  an  opinion.  The  fact  remains 
of  the  steady  march,  by  statute  and  judicial  decisions,  in 
the  one  direction. 

It  is  held  in  substance  by  the  majority  opinion  that  the 
omission  by  ch.  128,  Laws  1905,  of  the  word  ^^subscribing" 
in  the  phrase  "shall  be  wholly  void  unless  there  be  two  other 
competent  subscribing  witnesses"  as  it  appeared  in  sec.  2284, 
Stats.,  prior  to  that  amendment,  was  either  done  inadvert- 
ently or  because  deemed  surplusage,  or  in  any  event  that 
such  omission  was  not  a  sufficient  declaration  of  legislative 
intent  to  make  a  substantial  change  in  the  law  on  this  point. 
I  cannot  concur  in  any  such  backhanded  compliment  to  the 
mental  processes  of  the  legislature  in  this  particular  instance 
and  for  the  following  among  other  reasons : 

There  is  a  substantial  difference  between  one  who  is  a 
competent  witness  to  the  transaction  involved  in  the  making 
of  a  last  will  and  one  who  is  a  competent  subscribing  witness 
to  the  same.  By  the  very  language  of  the  statute  as  it  stood 
and  now  stands  and  from  the  very  nature  of  things,  no  one 
can  properly  be  a  subscribing  witness  to  such  a  document 
who  is  not  also  a  competent  witness.  But  by  no  means  does 
it  follow  that  one  who  is  a  competent  witness  is  necessarily 
only  the  one  who  also  meets  the  definition  of  competent  sub- 
scribing  witness.  The  term  "competent  ziitness"  describes 
the  genus,  the  term  ^'competent  subscribing  witness"  defines 
the  species;  the  former  is  the  large  circle,  the  latter  the 
smaller  and  inclosed  circle.  That  these  two  circles  may 
often,  from  the  very  nature  of  the  transaction  involved, 
coincide,  so  far  as  contained  numbers  is  concerned,  can  be 
readily  seen,  but  that  fortuitous  coincidence  is  of  no  real 
weight  in  determining  the  question  here  presented. 

If  a  testator  desire  to  have  his  will  admitted  to  probate 
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and  his  wishes  therein  expressed  carried  out,  he  must  at  the 
time  of  signing  it,  from  the  field  of  competent  witnesses  then 
present,  call  two  at  least  of  such  competent  witnesses  to  sub- 
scribe their  names  to  such  document  in  his  presence  and  in 
the  presence  of  each  other.  Such  selection  of  such  particular 
competent  witnesses  in  nowise  creates  their  competency  or 
lessens  the  competency  of  other  witnesses  equally  well  quali- 
fied in  law  to  testify  as  to  the  transaction.  They  must  be 
competent  witnesses  or  they  cannot  be  competent  subscribing 
witnesses ;  therefore  their  competency  must  exist  before  and 
at  the  time  they  subscribe;  it  is  neither  the  gift  nor  the  crea- 
tion of  the  testator;  it  is  an  attribute  of  the  witness  alone. 

I  think  the  distinction  was  clearly  recognized  by  one  who 
surely  had  a  familiarity  with  the  subject  and  especially  in 
this  state,  in  the  expression  by  the  late  Mr.  Chief  Justice 
Cassoday  in  his  work  on  Wills,  sec.  210: 

"Although  other  persons  besides  those  who  subscribe  to 
the  will  as  witnesses  may  be  competent  to  testify  as  to 
its  execution,  yet  it  should  be  remembered  that  subscribing 
witnesses  have  a  special  importance  in  all  controversies 
over  the  execution  of  wills." 

In  the  state  of  Pennsylvania,  for  instancie,  from  an  early 
date  and  apparently  up  to  the  present  moment,  it  has  been 
held  under  a  statute  on  this  subject  containing  the  follow- 
ing language:  "shall  be  proved  by  the  oaths  or  affirmations 
of  two  or  more  competent  witnesses,"  that  such  competent 
witnesses  need  not  be  subscribing  witnesses.  Frew  v. 
Clarke,  80  Pa.  St.  170,  179,  decided  as  early  as  1833.  It 
was  also  therein  declared  that  although  one  such  competent 
witness  was  the  sole  beneficiary  and  to  a  legacy 'of  $75,000, 
his  testimony  was  properly  received. 

In  McClure  v.  Redman,  263  Pa.  St.  405,  107  Atl.  25, 
decided  in  1919,  the  existence  of  the  doctrine  was  clearly 
recognized,  and  it  was  further  held  that,  even  with  the  pro- 
vision requiring  two  or  more  witnesses,  the  requirement 
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may  be  met  by  circumstantial  proof,  one  witness  alone  being 
present  at  the  time  of  the  execution  of  the  will. 

Manifestly,  in  the  state  of  Pennsylvania  at  least,  the  use 
of  the  term  "a  witness  to  a  will"  would  not  imply  that  such 
witness  was  a  subscribing  witness,  although  much  stress  is 
laid  in  the  majority  opinion  upon  what  is  assumed  to  be  the 
meaning  of  the  term.  It  might  be  noted  in  passing,  as  to 
conveyances,  that  signing  of  witnesses  is  not  essential  to 
qualify  one  to  testify  as  to  facts  showing  the  passing  of  title ; 
such  formality  of  subscription  is  only  necessary  in  order  that 
the  instrument  may  be  recorded.  Leinenkugel  v,  Kehl,  73 
Wis.  238,  40  N.  W.  683;  Eadie  v.  Chambers,  172  Fed.  7Z, 
24  L.  R.  A.  N.  s.  879,  and  note. 

The  making  of  a  last  will  and  testament,  which  is  defined 
by  Blackstone  as  "the  legal  declaration  of  a  man's  intention, 
which  he  wills  to  be  performed  after  his  death,"  is  his  act 
and  one  thing ;  the  statutory  formalities  which  are  necessary 
in  order  to  permit  the  court  having  proper  jurisdiction  to 
administer  the  property  under  such  declaration  is  another 
and  separate  thing  and  subject  entirely  to  legislative  control. 

This  court  has  gone  as  far  as  any  court  in  the  land  in 
declaring  the  substantial  nature  of  the  right  existing  in  the 
living  to  make  disposition  of  his  property  after  death  and 
that  it  is  of  such  a  nature  that  it  cannot  be  taken  away  by 
the  legislature.  Nunnemacher  zk  Stated  129  Wis.  190,  202, 
108  N.  W.  627. 

The  solemn  duty  resting  upon  the  courts  in  this  state  to 
effectuate  the  testator's  lawfully  expressed  wishes  irrespec- 
tive of  the  desires  of  those  remembered  or  unremembered 
in  the  document  has  been  repeated  so  often  as  to  become 
trite.  Wai  of  Dardis,  135  Wis.  457,  115  N.  W.  332;  Will 
of  Rice,  150  Wis.  401,  405,  136  N.  W.  956,  137  N.  W.  778; 
Will  of  Ball,  153  Wis.  27,  141  N.  W.  8;  Will  of  Duncan, 
154  Wis.  39,  48,  141  N.  W.  1002;  Schoemvetter  v.  Schoen- 
zvetter,  164  Wis.  131,  135,  159  N.  W.  737;  Estate  of  Staab, 
166  Wis.  587,  590,  166  N.  W.  326. 


23]  AUGUST  TERM,  1921.  15 

Will  of  Johnson,  175  Wis.  1. 

It  has  been  declared  by  the  former,  decisions  in  this  matter 
that  that  which  was  presented  as  the  last  will  of  Theodore 
W.  Johnson  was  his  last  will.  The  intention  so  declared  in 
that  document  is  now  frustrated  on  the  thepry  that  the  legis- 
lature did  not  sufficiently  express  an  intention  to  change  the 
statutory  regulation  of  the  formalities  surrounding  the  ex- 
ecution of  such  a  document  to  now  permit  the  intention  of 
the  deceased  to  be  carried  out.  I  can  see  no  substantial 
reason  why  a  legislative  intent  to  change  is  not  clearly  ex-  •• 
pressed  by  the  change  made  in  the  statute  by  ch.  128,  Laws 
1905. 

For  convenience  of  comparison,  that  statute  before  and 
after  the  amendment  is  again  here  presented : 

"All  beneficial  devises,  legacies  and  gifts  whatsoever, 
made  or  given  in  any  will  to  a  subscribing  witness  thereto, 
shall  be  wholly  void  unless  there  be  two  other  competent 
subscribing  witnesses  to  the  same ;  but  a  mere  charge  on  the 
lands  of  the  devisor  for  the  payment  of  debts  shall  not 
prevent  his  creditors  from  being  competent  witnesses  to  his 
will." 

"All  beneficial  devise*,  legacies  and  gifts  whatsoever, 
made  or  given  in  any  will  to  a  subscribing  witness  thereto, 
(or  to  the  husband  or  wife  of  a  subscribing  witness  thereto) , 
shall  be  wholly  void  unless  there  be  two  other  competent 
.  .  .  witnesses  to  the  same ;  but  a  mere  charge  on  the  lands 
of  the  devisor  for  the  payment  of  debts  shall  not  prevent 
his  creditors  from  being  competent  witnesses  to  his  will." 

It  is  significant  that  the  word  "subscribing"  as  limiting 
the  term  "competent  witness"  appears  twice  in  the  statute 
before  amendment ;  bv  the  amendment  it  is  stricken  out  once 

'  «  mm 

and  again  specifically  inserted,  so  that  the  net  result,  the 
descriptive  term  ''subscribing  witness,"  stares  one  in  the  face 
as  prominently  and  as  often  after  the  amendment  as  before. 
If,  as  suggested  in  the  majority  opinion,  the  term  was  con- 
sidered surplusage  in  the  phrase  where  it  was  omitted,  the 
legislative  mind  evidently  did  not  consider  it  surplusage  in 
the  clause  in  which  it  was  left  in  the  old  statute  and  in  the 
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new  clause  inserted.  From  the  context  it  had  exactly  the 
same  significance — ^no  more,  no  less— in  the  phrase  in  which 
it  was  omitted,  in  the  phrase  in  which  it  was  left,  and  in  the 
phrase  in  which  it  was  inserted.  To  suggest  that  the  legis- 
lature had  surplusage  in  their  minds  in  amending  this  statute 
and  were  aiming  at  brevity  of  expression  only  in  so  omitting 
it  can  hardly  be  considered,  to  say  the  least,  as  flattering  to 
that  body.  If  it  was  their  purpose  to  merely  shorten  the 
statute  by  such  process,  that  purpose  fell  stillborn. 

No  question  can  be  raised  but  that,  if  the  legislature  had 
in  so  many  words  declared  that  they  did  intend  that  a  gift 
should  be  held  valid  to  one,  a  competent  witness  to  the  trans- 
action involved  in  the  making  of  a  will,  and  who,  at  the 
request  of  the  very  testator,  also  subscribed  the  same  to 
comply  with  legislative  will,  where  there  were  others  present 
just  as  conversant  with  what  was  said  and  done  and  whose 
testimony  is  available,  the  court  would  be  bound  to  so  hold. 
I  can  see  no  tremendous  upheaval  in  the  law  of  wills  if  such 
a  conclusion  were  now  upheld. 

As  yet  neither  constitution,  statute,  nor  custom  requires 
that  the  legislature  should  give  an^  reasons  for  their  amend- 
ments to  existing  statutes  or  their  passage  of  new  ones.  No 
solemn  declaration  on  their  part  is  required  as  an  explana- 
tion of  changes  made,  for  such,  if  given,  might  but  add  to 
the  judicial  labors. 

If  we  view  this  question  with  the  not  unreasonable  as- 
sumption that  as  a  foundation  of  the  legislative  intent  ex- 
pressed in  this  amendment  there  was  embodied  the  thought, 
as  expressed  by  the  late  Mr.  Chief  Justice  Cassoday^  supra, 
and  which  is  recognized  as  the  rule  elsewhere,  that  others 
than  subscribing  witnesses  could  be  competent  witnesses  to 
testify  in  a  court  of  justice  as  to  the  essential  facts  concern- 
ing what  a  testator  said  and  did,  and  further  that  the  legis- 
lative mind  had  become  imbued  with  the  lofty  and  often  ex- 
pressed declarations  of  this  court  as  to  the  sanctity  to  be 


23]  AUGUST  TERM,  1921.  17 

Will  of  Johnson,  175  Wis.  1. 

accorded  the  wish  of  a  testator,  and  also  wanted  to  still 
further  encroach  upon  the  old  common-law  fear  of  want  of 
credibility  in  the  testimony  of  interested  persons,  I  can  see 
no  more  simple  and  direct  way  to  accomplish  such  purposes, 
which  are  so  well  and  so  entirely  within  the  legislative  field, 
than  providing,  as  I  think  they  have  done,  that  when  others 
than  a  "beneficiary  who  were  present  at  the  time  of  the  execu- 
tion of  the  will  are  competent,  that  is  not  disqualified  by  law, 
and  they  do  testify  to  sufficient  facts  to  support  the  will,  the 
wish  of  the  testator  and  the  gift  to  the  beneficiary,  although 
a  subscribing*  witness,  should  both  prevail.  That  there  was 
no  fanfare  or  flourish  of  legislative  trumpets  so  declaring  is 
not  sufficient,  in  my  view  of  it,  to  work  what  seems  to  me 
to  be  a  judicial  veto  interposed  by  the  majority  opinion. 

Weight  is  attached  in  the  majority  opinion  to  the  fact  that 
the  subscribing  witnesses  to  such  a  document  are  required, 
in  case  of  contest,  to  be  first  called  and  their  testimony  given 
or  their  absence  satisfactorily  explained.  This  is  entirely 
a  matter  of  order  of  proof  and  has  no  bearing  whatever 
upon  the  question  of  the  competency  of  the  witnesses.  A 
person  who  participates  in  the  making  of  a  contract  reduced 
to  writing  is  no  less  a  competent  witness  to  the  transaction 
because  the  rules  of  evidence  provide  that  the  document 
itself  is  the  best  evidence  and  must  be  first  produced  or  its 
absence  explained  before  oral  testimony  is  taken  as  to  its 
contents.  The  competency  of  such  a  witness  is  not  at 
all  dependent  upon  the  production  or  nonpnoduction  of  the 
document.  The  same  should  be  held  in  the  instant  situation. 
The  mere  fact  that  A.  and  B.  are  by  certain  rules  of  evidence 
required  to  be  called  as  witnesses  before  C.  can  be  permitted 
to  testify  has  absolutely  no  bearing  upon  the  question  of 
the  competency  of  C.  under  the  other  and  independent  rules 
of  evidence.  No  authority  is  cited  to  the  effect  that  a  test 
of  competency  of  a  witness  is  to  be  determined  upon  a  rule 
which  relates  solely  to  the  order  of  proof  or  of  first  or 
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secondary  evidence.  The  competency  of  a  witness  does  not 
rest  in  some  twilight  zone  dependent  upon  the  question  as 
to  whether  some  document  or  some  other  witness  shall  be 
first  produced  or  sworn. 

A  mere  glance  at  the  statutes  and  decisions  of  the  different 
state  jurisdictions  shows  that  the  requirements  of  formalities 
requisite  for  the  probate  of  a  will  are  as  varied  as  the 
jurisdictions,  and  there  are  none  in  which  such  formalities 
are  not  constantly  changed  and  without  any  formidable  pre- 
ambles in  the  amending  statutes  either.  What  is  meat  in  one 
jurisdiction  is  poison  in  another. 

In  New  York  two  attesting  witnesses  are  require'd,  each 
of  whom  shall  sign  his  name  as  a  witness  at,  the  end  of  the 
will  at  the  request  of  the  testator.  They  both,  however,  do 
not  need  to  be  present  at  the  time  of  signing.  Hoysradt  %k 
Kingman,  22  N.  Y.  372,  Z79. 

In  California,  under  a  substantially  similar  statute,  it  was 
held  that  they  must  both  be  present.    Estate  of  Emart,  175  ' 
Cal.  238,  165  Pac.  707,  L.  R.  A.  1917F,  866. 

Under  our  present  statute,  sec.  2282,  the  signing  by  the 
witnesses  must  be  done  when  both  are  present.  IVill  of 
Griffith,  165  Wis.  601,  608,  163  N.  W.  138.  Formerly  un- 
der  the  same  statute  before  amendment  such  subscribing  in 
the  presence  of  both  witnesses  was  not  required.  Will  of 
Smith,  52  Wis.  543,  547,  8  N.  W.  616,  9  N.  W.  665. 

A  substantial  difference  was  recognized  at  common  law 
and  for  a  long  period  in  many  of  the  states  of  this  country 
as  to  wills  regarding  real  property  and  those  regarding  per- 
sonal property,  the  latter  not  requiring  the  same  formality 
as  the  former.  A  will  that  would  be  void  as  to  real  estate 
for  want  of  proper  execution  might  nevertheless  be  valid  as 
to  personal  property.  Lake  v,  Warner,  34  Conn.  483 ;  Ex 
parte  Henry,  24  Ala.  638.  The  property  here  involved  is 
substantially  all  personalty. 
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Many  states  expressly  provide  that  a  holographic  will, 
that  is  one  written  and  signed  in  the  proper  handwriting  of 
a  testator  (some  requiring  that  it  shall  be  dated  also),  shall 
be  valid  though  not  attested  or  subscribed  by  a  single  wit- 
ness. Rood,  Wills,  §  268.  Such  holographic  will,  valid  in 
France,  made  by  a  citizen  of  Maryland  sojourning  in  France, 
covering  both  real  and  personal  property  in  Maryland,  was 
properly  admitted  and  administered  in  Maryland.  Lindsay 
V.  Wilson,  103  Md.  252,  63  Atl.  566,  2  L.  R.  A.  n.  s.  408, 
and  note. 

Undoubtedly  the  courts  in  this  state  would  have  to  hold 
the  same  as  to  such  foreign  wills  under  sec.  2283,  Stats., 
providing  for  recognition  of  wills  executed  outside  of  this 
state  under  the  there  required  formalities,  conditioned  only 
that  it  be  in  writing  and  subscribed  by  testator.  The  pro- 
vision for  subscribing  witnesses  is  here  conspicuous  by  its 
absence. 

In  Children's  Aid  Society  v.  Loveridge,  70  N.  Y.  387,  it 
was  held  that  an  executor  to  a  will  may  nev^heless  be  a 
competent  subscribing  witness  under  a  statute  quite  similar 
to  the  one  before  us.  It  would  appear  furthermore  from  the 
language  of  the  decision  in  that  case  that  other  than  sub- 
scribing witnesses  who  were  present  at  its  execution  were 
sworn  upon  the  hearing  just  as  in  the  case  at  bar  and  their 
testimony  in  effect  held  admissible  and  sufficient  to  sustain 
the  will.    Page  392. 

In  Rugg  v,  Rugg,  83  N.  Y.  592,  594,  the  testimony  of  the 
two  subscribing  witnesses  created  a  doubt  as  to  some  of  the 
facts  essential  to  be  shown  for  a  proper  execution  of  a  will. 
To  supply  this  defect  the  executor  was  held  to  be  a  com- 
petent witness  to  testify  to  the  essential  features  so  left  hi 
doubt  and  the  will  held  properly  executed.  The  probate  of  a 
will  should  not  be  rejected  because  one  of  the  subscribing 
witnesses  testifies  in  contradiction  to  the  other  and  against 


20  SUPREME  COURT  OF  WISCONSIN.   {Sept. 


Schoen  v.  Schoen,  175  Wis.  20. 


the  document.  Will  of  Grant,  149  Wis.  330,  337,  135  N.  W. 
833;  Matter  of  Spooner,  13  Mills'  Reports  (N.  Y.  Sur.) 
482. 

These  points  are  dwelt  upon  merely  as  indicating  the  vast 
variety  of  legislative  and  judicial  views  on  the  subject 
of  statutory  formalities,  their  flexibility  and  the  constant 
changes  made ;  that  no  propertj'^  rights  are  considered  as  in- 
vaded or  the  established  order  of  things  overthrown  by  such 
changes. 

I  think  the  judgment  should  be  reversed  and  it  be  held  that 
Mrs,  Hahn,  as  designated  beneficiary  in  the  admitted  will  of 
Theodore  W.  Johnson,  is  entitled  to  take  just  as  the  testator 
therein  declared  she  should  take. 

DoERFLER,  J.,  took  uo  part. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
September  23,  1921. 


Schoen,  Appellant,  vs.  Schoen,  Respondent. 

April  p — September  23,  1921, 

Divorce:  Grounds:  Cruel  and  inhuman  treatment:  How  accom- 
plished: Wife  employing  means  other  than  personal  violence: 
Loss  of  temper  by  husband:  Effect  on  husband's  action:  Evi- 
dence: Sufficiency:  Division  of  property:  Amount  awarded 
wife. 

1.  In  an  action  by  the  wife  for  a  divorce,  the  evidence  is  held  to 

show  that  she  had  been  guilty  of  a  course  of  cruel  and  inhu- 
man treatment  of  the  husband  practiced  by  means  other  than 
personal  violence,  through  manifesting  hatred  toward  him, 
*  throug^h  interference  in  his  business,  through  placing  her 
financial  differences  with  her  husband  in  the  hands  of  an  at- 
torney, by  employing  various  methods  of  coercion,  if  not  * 
blackmail,  in  attempting  to  secure  a  financial  settlement,  and 
by  persistently  worrying  and  harassing  the  husband. 

2.  The  evidence  is  also  held  insufficient  to  show  that  the  husband 

had  been  guilty  of  such  cruel  and  inhuman  treatment  as  to 
entitle  the  wife  to  a  divarce  or  such  as  to  forfeit  his  own  right 
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to  a  divorce  from  her,  although  it  appears  that  at  times,  be- 
cause of  the  attitude  of  the  wife,  he  lost  control  of  his  temper 
and  behaved  in  a  manner  inconsistent  with  the  relations  of 
husband  and  wife,  as  on  the  whole  he  appears  to  have  exer- 
cised self-restraint  and  to  have  been  willing  to  do  all  that 
reasonably  might  have  been  expected  of  him  to  restore  peace- 
ful relations. 
3,  Where  the  husband  had  secured  an  absolute  decree  because  of 
cruel  and  inhuman  treatment,  the  evidence  is  held  to  justify 
the  application  by  the  trial  court  of  the  rule  that  under  ordi- 
nary circumstances  one  third  of  the  property  of  the  parties 
will  be  awarded  to  the  wife. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Gustave  G.  Gehrz,  Circuit  Judge.    Affirmed. 

Action  for  divorce.  Plaintiflf  and  defendant  were  mar- 
ried in  the  state  of  New  York  on  November  2,  1884.  At 
the  time  of  trial  plaintiff  was  sixty-two  years  of  age  and  the 
defendant  fifty-nine  years  of  age.  Two  children,  Hortense, 
aged  twenty-nine,  and  Edgar,  aged  twenty-six,  were  the 
living  issue  of  said  marriage. 

The  defendant  is  a  man  of  considerable  business  energy 
and  has  had  a  varied  business  career.  Prior  to  1898  he  had 
been  in  various  businesses  in  different  parts  of  the  country. 
During  that  year  he  removed  from  San  Francisco  to  Chicago 
in  straitened  circumstances.  He  obtained  a  position  with 
Siegel  &  Bros,  at  $25  a  week. 

Mrs.  Schoen  had  considerable  talent  as  a  designer  of 
styles,  and  at  Schoen's  instigation  she  designed  and  manu- 
factured some  petticoats  for  Siegel  &  Bros.  The  latter  were 
satisfied  with  her  work  and  Schoen  later  rented  a  factory  in 
Chicago  and  turned  out  a  considerable  volume  of  petticoats 
for  Siegel  Bros.  During  this  time  he  continued  his  position 
with  Siegel  Bros.,  and  Mrs.  Schoen  devoted  practically  all 
of  her  time  to  the  factory.  Sometime  thereafter,  at  the 
instance  of  Siegel  Bros.,  Schoen  rented  a  factory  for  the 
manufacture  of  petticoats  at  Racine.  Siegel  Bros,  pur- 
chased the  equipment  for  the  Racine  factory,  but  by  some 
mistake  on  the  part  of  the  credit  man,  instead  of  buying  the 
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equipment  in  the  name  of  Siegel  Bros,  it  was  bought  in  the 
name  of  Scltoen,  and  Schoen  was  charged  with  the  amount 
thereof  on  the  books  of  Siegel  Bros.  This  factory  did  a 
considerable  business  and  transformed  a  large  volume  of 
goods  for  Siegel  Bros.  With  a  change  of  management  of 
the  department  of  Siegel  Bros,  with  which  Schoen  was  doing 
business  came  a  disposition  to  cut  down  the  volume  of  orders 
for  business  given  to  Schoen's  factory.  This  was  on  the 
theory  that  Siegel  Bros,  owned  the  factory  or  the  equipment. 
The  circumstance  gave  rise  to  the  question  whether  Siegel 
Bros,  or  Schoen  owned  the  equipment,  at  which  time  the 
mistake  on  the  part  of  the  credit  man  was  discovered,  and 
it  seemed  to  be  conceded  that  Scltoen  had  legal  title  to  the 
equipment,  and  Siegel  Bros,  were  influenced  to  continue  giv- 
ing orders  to  Schoen  to  enable  him  to  pay  off  his  indebtedness 
to  the  company.  However,  the  balance  then  due  was  con- 
verted into  notes  signed  by  Mrs.  Schoen,  This  seems  to  have 
been  for  the  reason  that  Schoen  was  involved  financially  and 
did  not  want  the  title  to  this  equipment.  Later,  in  bank- 
ruptcy  proceedings,  he  swore  that  Mrs,  Schoen  owned  the 
business  and  equipment.  While  the  business  was  at  first 
carried  on  in  the  name  of  the  Schoen  Manufacturing  Com- 
pany, it  was  at  about  the  time  of  the  giving  of  these  notes 
changed  to  Rosa  Schoen,  doing  business  as  the  Schoen 
Manufacturing  Company. 

Mrs,  Schoen  worked  very  hard  in  this  factory,  giving 
much  of  her  personal  attention  to  the  management  thereof 
and  to  the  designing  of  styles,  while  Schoen  continued  in  a 
higher  salaried  position  with  Siegel  Bros.,  although  he  at  all 
times  exercised  a  sort  of  advisory  supervision  over  the  busi- 
ness. He  lived  in  Chicago  during  this  time,  but  went  to 
Racine  on  the  one  o'clock  train  on  Saturday,  returning  on  the 
six  o'clock  train  Sunday  evening.  During  this  time  he  was 
very  busy  about  the  business  and  always  figured  up  the  pay- 
rolls. 
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This  business  was  continued  in  Racine  until  1902  or  1903, 
when  the  defendant's  health  became  impaired  and  he  was 
obliged  to  go  West  because  of  such  ill-health.  He  took 
with  him  the  accumulations  of  the  Racine  business,  some- 
where around  $15,000,  and  went  into  the  mercantile  business 
in  Denver.  Mrs.  Schoen  lived  in  Chicago  and  Mr,  Schoen 
sent  her  $200  every  month  for  living  expenses.  In  a  short 
time  he  became  bankrupt.  At  the  bankruptcy  sale  of  his 
stock  he  purchased  a  portion  thereof  with  money  secured 
from  a  lawyer  in  Denver,  took  it  to  San  Francisco,  where 
he  turned  it  over  at  a  profit  of  $2,800.  He  then  returned 
to  Chicago  with  the  $2,800,  which  was  all  the  money  they 
had.  This  was  in  1906.  He  then  organized  the  Paris 
Fashion  Company  in  Milwaukee  in  association  with  one 
Max  Friedlander.  The  capital  stock  of  this  company  was 
$5,000.  Friedlander  put  in  $2,500  and  Schoen  put  in 
$2,500.  The  capital  stock  consisted  of  100  shares  of  $50 
each.  Schoen  had  forty-nine  of  the  fifty  shares,  to  which 
he  was  entitled  by  reason  of  his  investment,  placed  in  the 
name  of  his  wife.  This,  it  is  claimed,  was  done  because 
Moeller,  the  Denver  lawyer  who  had  advanced  him  the 
money  to  buy  a  portion  of  his  bankrupt  stock,  claimed  that 
Schoen  had  not  paid  him,  and  to  embarrass  Moeller  in  press- 
ing his  claim  against  Schoen  he  had  the  capital  stock  of  the 
Paris  Fashion  Company  issued  in  the  name  of  his  wife. 

The  business  seemed  to  prosper,  and  about  a  year  later 
Schoen  bought  out  Friedlander,  taking  the  shares  thus  pur- 
chased .in  his  own  name.  He  purchased  a  rather  preten- 
tious home,  paying  $1,500  down  thereon,  which  was  taken 
from  the  Paris  Fashion  Company.  The  title  to  this  prop- 
erty was  taken  in  the  name  of  Mrs.  Schoen. 

In  1910  Mrs.  Schoen  spent  the  summer  in  California  for 
her  health.  In  the  same  year  she,  with  her  son  Edgar,  de- 
parted for  Europe  for  a  prolonged  sojourn.  As  she  was 
sailing  from  New  York  an  incident  occurred  which  has  an 
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important  bearing  on  subsequent  events.  Her  daughter 
Hortense  was  married  against  the  will  and  over  the  protest 
of  Mrs.  Schoen  in  1910,  although  with  the  full  knowledge 
and  consent  of  Mr,  Schoen,  Mrs,  Schoen  became  very  bit- 
ter towards  the  daughter  and  had  completely  ostracized  her. 
At  the  time  she  sailed  for  Europe  the  daughter  was  living 
in  New  York.  Mr,  Schoen  accompanied  Mrs,  Schoen  to 
New  York  and  was  instrumental  in  bringing  about  a  meet- 
ing between  Mrs.  Schoen  and  the  daughter  in  the  hope  that 
a  reconciliation  might  result.  The  meeting  was  a  rather 
pleasant  one,  and  the  daughter  promised  to  be  at  the  pier 
the  next  morning  as  Mrs,  Schoen  should  take  the  boat,  but 
for  some  reason  she  was  unable  to  keep  the  appointment 
and  Mrs.  Schoen  sailed  without  again  seeing  the  daughter. 
It  seems  that  this  incident  further  embittered  Mrs,  Schoen 
towards  the  daughter. 

A  few  months  after  Mrs,  Schoen  had  reached  Europe, 
and  during  the  Jewish  holidays,  Mr,  Schoen  invited  the 
daughter  and  her  husband  to  his  home  in  Milwaukee  to 
spend  the  holidays.  Mrs.  Schoen  heard  of  this  and  was  still 
further  embittered.  From  thence  on  she  assumed  towards 
Mr,  Schoen  an  attitude  of  bitterness  that  was  little  short  of 
hatred,  as  manifested  by  her  written  communications.  When 
she  heard  that  her  daughter  had  spent  the  holidays  with 
Mr,  Schoen  she  wrote  him  a  letter  in  which  she  stated; 

"Now,  George,  I  wish  you  and  your  daughter  for  whom 
you  have  sacrificed  everything,  a  long  life — all  of  you 
should  get  to  be  100  years  old  and  that  I  will  beg  God  for 
it  and  hope  you  will  get  the  go6d  treatment  that  you  will 
be  looked  after  and  you  can  live  any  way  you  want.  How 
you  will  tell  the  Milwaukee  people  I  am  never  coming  back 
to  America,  that  is  up  to  you.  I  do  not  write  to  anybody.  I 
wrote  you  all  that  I  intend  to  do  with  Edgar  and  when  he  is 
through  I  will  send  him  back  to  America.  Every  letter  from 
now  on  that  you  will  send  I  will  without  opening  return  to 
you  as  we  two  are  through  with  each  other  and  thank  God 
a  finish  with  terrors  is  better  than  terrors  without  a  finish 
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and  this  is  what  I  had  for  twenty-seven  years  and  the  last 
eight  months  were  the  same.' 


ff 


On  October  5,  1912,  she  wrote  him  a  letter  acknowledging 
receipt  of  his  cabled  New  Year's  greetings,  wondering  why 
he  sent  them,  and  assuring  him  that  he  need  not  cable,  say- 
ing: 

"I  think  you  and  your  daughter  can  go  quietly  to  sleep, 
both  of  you  with  your  good  hearts  now  that  you  are  again 
pured  we  will  commence  to  make  a  finish  of  the  whole 
affair.  I  wrote  to  lawyer  Glicksman,  but  he  wanted  to 
know  too  much  and  I  didn't  care  to  tell  him,  and  so  I  wrote 
to  lawyer  Cowen  that  on  account  of  your  sickness  could  he 
go  deeply  into  the  matter,  but  now  that  you  are  well,  I  will 
make  a  finish,  as  I  will  now  make  a  home  here  for  myself, 
because  I  like  it  here  better  and  I  will  fix  up  a  home.  ...  I 
dictated  a  biography  of  my  life  and  only  the  main  things — 
the  smaller  aflfairs  the  reader  will  be  able  to  think.  This 
book  I  will  send  to  your  son-in-law,  then  he  has  the  right 
to  know  everything,  so  I  dictated  it  as  if  I  would  dictate  it 
for  him,  especially  as  Mr.  Levy,  your  brother-in-law,  is  again 
in  your  good  graces.  I  did  not  send  this  book  yet  to  the 
address,  especially  as  long  as  your  son-in-law  in  regard  to 
what  I  asked,  so  I  thought  I  rather  send  it  to  another  address. 
I  must  send  this  book  to  a  lawyer  as  when  the  man  must 
have  my  case,  he  must  be  able  to  look  behind  the  scenes. 
Now,  I  ask  you,  do  you  want  anyone  to  read  this  book,  ^tr- 
haps  if  you  would  read  the  book  you  would  settle  with  me 
without  trouble,  and  we  would  only  need  a  lawyer  to  make 
this  legal,  because  I  am  going  to  seek  my  rights — where  and 
how  I  can  without  consideration,  as  you  now  said  what  one 
does,  one  must  do  altogether.  Now  one  thing  more  in  regard 
to  your  daughter.  I  do  not  know  that  person  and  I  think 
you  must  have  lost  your  senses,  when  you  write  to  me  about 
him  or  her,  because  they  did  everything  so  that  I  do  not  want 
to  know  about  them,  like  it  says  'An  eye  for  an  eye,'  and 
I  will  not  forget  it  in  the  hour  of  my  death,  that  she  made 
Jeanette  her  dear  aunt." 

In  numerous  ways  she  sought  to  interfere  with  the  man- 
agement of  his  business  and  did  many  things  calculated  to 
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embarrass  and  harass  him  in  his  business.  She  first  de- 
manded the  discharge  of  Miss  Bowers,  the  bookkeeper  of 
the  Paris  Fashion  Company,  an  old  and  faithful  employee, 
and  in  the  letter  demanding  the  discharge  she  used  this 
language : 

"This  letter  will  reach  you  in  the  middle  of  the  week,  and 
on  the  end  of  the  week  the  end  will  come  and  you  will  go 
under  by  it.  And  even  if  I  have  to  make  my  living  as  a 
nurse  girl'for  children,  I  will  be  perfectly  satisfied,  because 
no  one  knows  that  I  often  ate  my  bread  and  butter,  for  which 
I  had  to  pay  with  shame;  so  either  Miss  Bowers  goes,  or 
you  and  I  go  under  as  true  as  God  shall  help  me.  So  I 
want  the  answer  by  cable  whether  the  person  is  gone  or  not. 
And  when  she  is  gone,  I  want  everything  detailed  as  far  as 
business  is  concerned;  and  if  she  doesn't  go,  the  business 
will." 

Her  demand  not  having  been  acceded  to,  she  later  wrote 
as  follows: 

"If  I  say  so  she  must  go,  well  then  I  want  to  see  whether 
she  will  or  not.  I  discharged  her  by  cable  and  at  the  same 
time  I  wrote  my  lawyer  that  he  sees  whether  or  not  this 
person  is  still  there.  I  will  write  a  letter  to  my  lawyer  to 
demand  the  discharge  of  this  person  and  put  it  in  such  a 
light  that  it  should  look  like  it  is  a  female  employee,  so  it 
sh€)uld  look  like  a  scandal  and  demand  her  discharge  im- 
mediately." 

There  was  in  the  employ  of  the  Paris  Fashion  Company 
a  man  by  the  name  of  Kleeman.  He  was  employed  at  Mrs. 
Schoen's  own  suggestion,  and  when  Mrs,  Schoen  left  for 
Europe  Mr.  and  Mrs.  Kleeman  took  up  their  abode  in  the 
Schoen  home,  with  Mrs.  Schoen's  knowledge  and  consent. 
Suddenly  Mrs.  Schoen  demanded  that  they  leave  the  house 
at  once,  making  her  demand  by  cable,  and  after  they  had 
left  the  house,  because  Mrs.  Kleeman  did  not  write  to  her, 
she  wrote  Mrs.  Kleeman  a  most  insulting  letter  and  spoke 
most  contemptuously  concerning  the  ability  and  worth  of 
Mr.  Kleeman. 
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In  February,  1913,  she  inclosed  in  an  envelope,  addressed 
to  Mr.  Schoen,  an  unsigned  power  of  attorney,  constituting 
William  D.  Thompson,  Esq.,  of  Racine,  Wisconsin,  her  at- 
torney to  adjust  her  affairs  with  Mr,  Schoen  and  the  Paris 
Fashion  Company,  and  a  letter  saying: 

"Shall  I  sign  this  original:  Or  will  you  be  more  satisfied 
to  come  to  terms  with  me  without  this.  Last  year  you  had 
your  mouth  pretty  full  that  you  can  always  make  a  living  for 
yourself,  but  this  is  all  tomfoolery,  only  talk.  You  may 
get  a  place  and  work  for  $15  a  week,  but  places  for  $4,000 
a  year  do  not  lay  on  the  street,  especially  when  a  man  is 
your  age  and  especially  not  when  a  man  had  a  stroke  of 
apoplexy,  even  though  the  stroke  was  very  light.  Your 
good  friends  should  have  sent  you  away  for  three  months 
to  Florida,  but  they  are  only  good  to  amuse  themselves  with 
you  for  a  few  hours,  but  when  it  comes  to  spending  money, 
then  that  is  different.  They  may  invite  you  for  a  meal  for 
business  reasons,  but  when  the  finish  if  there  and  you  have 
lost  all,  then  everything  evaporates  like  the  wind.  But  I 
got  enough  out  of  the  furniture  so  that  I  can  start  up  again  , 
and  I  can  make  a  living  for  myself  at  any  time.  You  must 
answer  this  by  cable." 

Later  on  she  employed  Mr.  Thompson  to  procure  a  settle- 
ment of  her  financial  matters  with  Mr.  Schoen  and  the  Paris 
Fashion  Company.  Protracted  negotiations  were  had  be- 
tween Mr.  Thompson  and  Mr,  Sclwen,  but  nothing  resulted. 
At  the  trial  Mr.  Thompson  testified  that  "during  all  of  these 
negotiations  as  far  as  property  matters  were  concerned,  Mr. 
Schoen  told  me  that  he  would  be  willing  to  concede  almost 
anything,  just  to  get  peace  of  mind ;  in  just  practically  those 
words,  he  would  give  her  the  whole  business  to  have  peace." 

When.  Mrs.  Schoen  left  for  Europe  she  had  a  letter  of 
credit  for  $1,000  and  Mr.  Sclwen  sent  her  regularly  weekly 
remittances  of  $75.  A  few  months  before  returning  in 
1913  she  drew  on  him  through  his  bank  for  $1,000.  At 
that  time  Mr.  Schoen  had  borrowed  heavily  from  the  bank 
and  was  in  rather  close  financial  circumstances.     The  draft 
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came  without  any  warning  and  constituted  an  unexpected 
burden — a,  sudden  emergency  which  caused  Mr.  Schoen 
great  financial  embarrassment.  She  returned  from  Europe 
in  August,  1913.  Upon  her  return  to  New  York  she  called 
upon  his  principal  creditors  in  that  city,  deplored  his  busi- 
ness capacity,  declared  that  failure  of  his  business  was  im- 
minent, and  warned  against  their  extending  him  further 
credit.  Mr.  Schoen  had  gone  to  New  York  to  meet  her, 
but  reflecting  upon  all  that  had  occurred  he  feared  that  he 
might  not  be  able  to  contain  himself  and  that  a  scene  might 
result  if  he  met  her  at  the  boat.  Accordingly  he  did  not 
meet  her,  but  his  creditors  informed  him  of  her  visit  and 
the  nature  thereof.  Naturally  this  affected  him  greatly. 
She  came,  on  to  Milwaukee  and  went  to  their  home.  He 
returned  to  Milwaukee  and  took  up  his  abode  at  a  hotel, 
where  he  remained  for  a  number  of  days.  Finally  mutual 
friends  persuaded  him  to  return  to  the  home.  This  was 
sometime  in  August.  From  that  time  until  the  6th  day  of 
'  September,  1913,  she  was  demanding  a  settlement  of  finan- 
cial matters  between  them.  According  to  his  testimony  she 
gave  him  no  rest  day  or  night,  until  on  September  6,  1913, 
a  contract  was  entered  into  between  them  which  provided 
tliat  George  B.  Schoen  should  conduct  the  business  of  the 
Paris  Fashion  Company  as  economically  as  possible;  that 
an  annual  inventory  should  be  taken  in  the  presence  of  Rosa 
Schoen;  that  a  copy  of  the  trial  balance  of  the  books  of 
account  should  be  given  to  Rosa  Schoen  each  month;  that 
no  donation  or  charitable  contributions  should  be  made  out 
of  the  funds  of,  or  charged  to,  the  company  in  excess  of 
$100;  that  neither  party  will  engage  in  any  outside  venture 
or  speculation;  that  George  B.  Schoen  should  not  expend 
more  than  $800  per  year  in  trips  to  New  York ;  that  each 
party  should  draw  from  the  company's  funds  $5,750  by  way 
of  services  to  the  company.  Out  of  the  amount  so  drawn 
by  each  party  each  shall  pay  and  contribute  one  half  of  the 
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expenses  of  their  son  Edgar's  maintenance  and  education, 
the  total  of  which  shall  not  exceed  $1,200  per  year,  one  half 
of  the  premium  on  Edgar's  life  insurance  policy,  and  one 
half  of  the  interest  charged  on  the  mortgage  standing  against 
the  real  property  owned  by  Mrs.  Rosa  Schoen  known  as  No. 
1706  State  street,  Milwaukee.  George  B,  Schoen  agreed 
to  assign  to  Rosa  Schoen  life  insurance  policies  aggregating 
$33,000.  Such  are  the  principal  parts  of  the  contract,  al- 
though it  is  replete  with  details  not  necessary  to  be  set  forth 
here. 

Matters  then  ran  along,  and  in  April,  1914,  the  home  was 
sold  and  the  proceeds  thereof  given  to  Rosa  Schoen,  who 
reinvested  the  same  in  other  properties  in  Milwaukee.  About 
this  time  the  bank  demanded  a  settlement  of  the  Paris  Fash- 
ion Company's  indebtedness,  and  Rosa  Schoen  executed  to 
the  bank,  as  security  for  such  indebtedness,  mortgages  on 
her  property.  After  the  sale  of  the  home  Mr.  and  Mrs. 
Schoen  lived  at  the  Hotel  Martin.  Things  were  not  entirely 
agreeable  between  them  during  this  time,  but  it  is  not  deemed 
important  to  enter  into  detail  concerning  such  matters. 

On  June  27,  1914,  Mrs.  Sclwen  went  to  Resthaven,  in 
Waukesha.  Mr.  Schoen  visited  her  there  July  4th  and  left 
for  New  York  July  5th.  While  he  was  in  New  York  Mrs. 
Schoen  called  at  the  Paris  Fashion  Company  store  and 
countermanded  an  order  and  directed  the  return  of  some 
goods  which  had  been  received  by  the  Paris  Fashion  Com- 
pany from  New  York  pursuant  to  an  order  given  therefor 
by  Mr.  Schoen,  and  sent  the  following  telegram  to  Mr. 
Schoen,  who  was  then  in  New  York:  "Ordered  goods  re- 
turned so  do  not  countermand  my  order  if  you  do  not 
want  explanation  to  bank  about  management.  Letter 
follows;"  and  three  days  later  she  sent  a  lettergram  as 
follows: 

"Before  you  go  to  store  come  to  Waukesha.  You  left 
Thursday,  Friday  Mrs.  Grossbaum  came  to  Nugent.   Terri- 
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ble  fight  with  Fritzie  before  customers.  Grossbaum  had  to 
take  wife  from  store.  Never  returned  that  afternoon.  The 
honest  man  also  took  charge  of  cash  drawer.  Says  has  you 
pat  as  ace." 

Upon  his  return  from  New  York  Mr.  Schoen  called  on 
her  at  Resthaven  hotel  and  a  very  stormy  interview  resulted. 
In  April,  1914,  Mrs,  Schoen  bought  tickets  for  Europe  to 
sail  August  3d  for  New  York.  During  the  latter  part  of 
July"  Mrs.  Schoen  started  for  New  York  preparatory  for 
sailing.  She  stopped  at  Winnetka,  Illinois,  to  visit  her 
daughter,  with  whom  she  was  then  reconciled.  While  there 
she  was  informed  that  no  boats  would  sail  because  of  the 
breaking  out  of  the  war.  She  called  Mr,  Schoen  on  the 
telephone.  The  character  of  this  telephone  communication 
is  in  dispute,  but  either  Mr,  Schoen  told  her  it  was  iione  of 
his  business  what  she  did,  or  she  told  him  it  was  none  of  his 
business  what  she  did.  Any  way  Mrs,  Schoen  returned  to 
Wisconsin,  spent  a  number  of  weeks  at  the  Dells,  some 
further  time  in  Madison,  and  went  to  the  Moore  baths  in 
Waukesha.  While  at  the  Moore  baths  she  purchased  a  lot 
in  Waukesha  and  built  a  cottage  thereon.  Mr,  Schoen  knew 
nothing  of  her  whereabouts  until  sometime  in  December, 
when  she  called  him  on  the  telephone  and  asked  permission 
to  take  some  furniture  from  the  storage  warehouse  for  the 
use  of  her  cottage.  Her  cottage  was  ready  for  occupancy 
by  Christmas.  Thereafter  this  cause  of  action  was  com- 
menced. 

The  first  three  causes  of  action  set  forth  in  the  complaint 
involve  property  rights  and  transactions  between  the  parties, 
the  nature  of  which  it  is  unnecessary  to  set  forth.  The 
fourth  cause  of  action  is  for  a  divorce  from  bed  and  board. 
Defendant  answered  the  several  causes  of  action  set  forth  in 
the  complaint  and  counterclaimed  for  an  absolute  divorce. 

The  case  was  tried  before  the  court,  and  findings  were 
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made  and  filed  in  which  it  was  set  forth  that  all  the  property 
or  property  rights  owned  by  the  plaintiff  and  sought  to  be 
enforced  in  her  several  causes  of  action  were  derived,  directly 
or  indirectly,  from  the  defendant,  and  that  she  had  neither 
property  nor  property  rights  constituting  her  separate  estate. 
The  court  denied  a  divorce  upon  plaintiff's  cause  of  action, 
but  granted  to  the  defendant  an  absolute  divorce,  and  al- 
lowed to  the  plaintiff  as  a.  final  distribution  an  amount 
equal  to  about  one  third  of  the  property  owned  by  both 
plaintiff  and  defendant.  From  that  judgment  plaintiff 
brings  this  appeal. 

For  the  appellant  there  was  a  brief  by  Lines,  Spooner  & 
Quarles,  and  oral  argument  by  IVilkt  M,  Spooner  and 
Hozvard  A.  Hartman,  all  of  Milwaukee. 

Christian  Doerfler  and  Charles  Friend,  both  of  Milwau- 
kee, for  the  respondent. 

The  following  opinion  was  filed  July  13;^  1921 : 

Owen,  J.  The  questions  raised  upon  this  appeal  are 
almost  entirely  questions  of  fact.  The  record  is  voluminous, 
the  printed  case  containing  approximately  1,500  pages. 
Anything  like  a  complete  review  of  the  evidence  would  pro- 
long this  opinion  to  an  inordinate  length.  In  fact  the  judg- 
ment well  might  be  affirmed  without  an  opinion.  The  con- 
test, however,  has  been  a  stubborn  one  from  the  beginning. 
The  plaintiff  has  experienced  great  difficulty  in  having 
the  case  prepared^  for  presentation  to  this  court,  the  time  for 
the  preparation  and  service  of  the  printed  case  having  been 
substantially  extended.  She  has  incurred  great  expense, 
and  to  affirm  the  judgment  without  an  opinion  might  be 
regardejd  as  too  summary  a  disposition  of  a  case  which  con- 
sumed the  time  of  the  trial  court  for  upwards  of  seven 
weeks,  and  which  has  been  presented  to  this  court  with' 
great  diligence  and  labor  on  the  part  of  the  attorneys. 
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The  first  question  to  consider  is  whether  the  court  cor- 
rectly determined  the  divorce  issue.  The  material  finding 
upon  this  issue  is  as  follows: 

"That  for  several  years  prior  to  the  1st  day  of  August, 
1914,  and  since  about  the  year  1911,  the  plaintiff  became,, 
and  was,  guilty  of  a  course  of  cruel  and  inhuman  treatment 
of  and  towards  the  defendant  Schoen,  practiced  by  her  by 
means  other  than  personal  violence;  that  she  manifested  a 
feeling  of  intense  and  groundless  hatred  and  contempt  and 
a  vindictive,  unforgiving,  and  unrelenting  disposition  to- 
wards him;  that  her  conduct  was  such  as  to  evince  a  per- 
sistent wantonness  and  a  determination  and  design  to 
deliberately  and  constantly  worry  and  harass  him  and  to 
keep  him  in  a  state  of  fear  and  anxiety  over  his  business 
affairs,  which,  during  a  considerable  part  of  said  period, 
were  in  precarious  financial  condition,  and  to  keep  him  in  a 
state  of  apprehension  lest  she  would  undermine  and  destroy 
his  character  and  social  standing ;  that  in  pursuance  of  such 
determination  and  design  she  continually  threatened  him 
with  exposures  that  would  effect  his  financial  embarrassment 
and  ruin,  and  unjustifiably  accused  him  of  gross  neglect  and 
dishonesty  in  his  business  affairs ;  that  she  frequently  inter- 
fered in  his  conduct  of  his  business  by  discharging  employees 
contrary  to  his  wishes  and  without  his  consent,  by  interfer- 
ing with  his  purchases  and  sales  of  goods  and  by  derisively 
criticising  his  business  ability  and  methods ;  that  such  inter- 
ference in  his  business  was  carried  on  in  a  manner  that  had 
a  tendency  to  destroy  the  discipline  of  his  employees  and  to 
degrade  and  humiliate  him  before  them." 

We  think  this  finding  is  abundantly  sustained  by  the 
documentary  and  undisputed  evidence  in  the  case..  No 
marital  diflSculties  had  arisen  between  the  parties  to  this 
action  prior  to  Mrs,  Schoen's  departure  for  Europe.  Up 
to  that  time  the  marital  relations  were  entirely  pleasant. 
Mr.  Schoen  accompanied  her  to  the  pier  in  New  York,  saw 
her  safely  aboard  the  vessel,  provided  her  with  a  letter  of 
credit  for  $1,000,  and  regularly  remitted  $75  per  week.  The 
only  family  disturbance  that  had  occurred  prior  to  that  time 
arose  because  of  the  marriage  of  the  daughter  Hortense 
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without  the  knowledge  or  consent  of  the  mother.  An  es- 
trangement existed  by  reason  thereof  between  the  mother 
and  daughter,  and  Mr.  Schoen  most  earnestly  desired  a 
reconciliation.  He  performed  his  best  offices  to  bring  about 
such  reconciliation  before  Mrs.  Schoen  departed  for  Europe, 
but  such  successes  as  he  was  able  to  obtain  in  that  respect 
were  entirely  neutralized  by  the  failure  of  the  daughter  to 
meet  Mrs.  Schoen  at  the  pier  on  the  morning  of  her  de- 
parture. By  reason  of  this  failure  the  feelings  of  the  mother 
were  intensified,  if  such  were  possible,  and  she  set  foot  on 
European  soil  ent€rtaining  the  bitterest  animosity  towards 
her.  offspring.  Mr.  Schoen  did  not  share  in  this  animosity. 
In  fact  it  is  certain  that  because  of  its  existence  on  the  part 
of  Mrs.  Schoen  he  was  much  depressed  in  spirits,  and  the 
incident  caused  him  great  grief.  In  response  to  most 
natural  paternal  instincts,  he  invited  the  daughter  and  her 
husband  to  spend  the  holidays  with  him  in  Milwaukee.  This 
was  evidently  construed  by  Mrs.  Schoen  as  a  mortal  affront, 
and  she  became  imbued  with  the  same  vindictive  animosity 
towards  her  husband  that 'she  then  cherished  towards  her 
daughter.  She  immediately  assumed  an  attitude  of  hostility 
and  ill-concealed  hatred  towards  her  husband,  which  was 
manifested  in  many  ways. 

First  of  all,  it  stands  undisputed  that  she  placed  her 
financial  affairs  with  her  husband  in  the  hands  of  an  attor- 
ney. This  in  itself  is  a  serious  shock  to  one's  ideals  of 
proper  marital  relations,  and  we  suggest  that  whether  the 
employment  of  an  attorney  by  one  spouse  to  prosecute  by 
legal  means  the  enforcement  of  property  rights  against 
another  does  not  evince  an  entire  lack  of  that  s)rmpathy  and 
love  which  should  characterize  the  marital  relations  as  a 
most  appropriate  subject  for  reflection.  Without  meaning 
to  declare  that  it  in  itself  constitutes  cruel  and  inhuman 
treatment,  such  an  incident  certainly  is  quite  inconsistent 
with  marital  duties  and  obligations.  The  marital  relation 
carries  with  it  a  unity  of  interest  and  sympathy,  the  pleasure 
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and  duty  of  mutual  helpfulness,  the  sharing  of  burdens  and 
sorrows,  mutual  sentiments  and  feelings  entirely  inconsistent 
with  the  waging  of  legal  controversies  between  husband  and 
wife.  The  institution  of  legal  proceedings  by  one  spouse 
ag^nst  another  for  the  enforcement  of  mere  property  rights 
or  financial  interests,  if  not  provoked  by  unjust  conduct 
on  the  part  of  the  other,  dangerously  approximates  the 
character  of  a  cruel  and  inhuman  act,  not  because  of  the 
purpose  to  enforce  property  rights,  but  because  the  enforce- 
ment thereof  in  such  a  manner  indicates  a  lack  of  marital 
sympathy  and  love  and  constitutes  a  rude  Shock  to  the  marital 
sensibilities  and  relations.  Hostile  legal  proceedings  be- 
tween ordinary  business  partners  usually  result  in  a  termina- 
tion of  the  partnership.  If  such  be  the  result  concerning  a 
mere  business  relation,  it  well  may  be  questioned  whether 
the  much  more  personal  and  sacred  relation  of  husband  and 
wife  can  survive  under,  such  circumstances. 

But  assuming  that  such  action  may  be  taken  on  the  part 
of  one  spouse  towards  the  other  in  good  faith  and  for 
justifiable  purposes  without  disturbance  of  the  marital  rela- 
tions or  injury  to  conjugal  sensibilities,  such  is  not  the  case 
here.  Mrs.  Schoen's  entire  conduct  towards  the  defendant 
while  in  Europe  was  one  of  open  hatred  and  avowed  con- 
tempt. She  refused  to  open  his  letters.  -  She  told  him  that  he 
need  not  send  her  birthday  greetings.  She  interfered  with 
the  management  of  his  business  by  demanding  the  discharge 
of  a  valued  and  trusted  employee.  She  did  this  by  letter 
and  by  cablegram.  She  threatened  to  write  her  autobiog- 
raphy which  would  bring  shame  and  disgrace  upon  him. 
She  demanded  the  expulsion  of  the  Kleemans,  whom  she  had 
invited  to  her  home,  from  her  house,  to  the  great  humiliation 
of  her  husband.  She  practiced  various  methods  of  coercion, 
if  not  blackmail. 

"I  will  write  a  letter  to  my  lawyer  to  demand  the  discharge 
of  this  person  [Miss  Bowers]  and  put  it  in  such  a  light  that 
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it  should  look  like  it  is  a  female  employee,  so  it  should  look 
like  a  scandal  and  demand  her  discharge  immediately.  I 
want  that  when  this  letter  reaches  you  that  Miss  Bowers  be 
discharged,  otherwise  I  will  get  redress  by  writing  to  the 
bank."  "Shall  I  sign  this  original  [power  of  attorney]  or 
will  you  be  more  satisfied  to  come  to  terms  with  me  without 
this."  "How  you  will  tell  the  Milwaukee  people  I  am  never 
coming  back  to  America,  that  is  up  to  you."  "Every  letter 
from  now  on  that  you  will  send  I  will  without  opening  return 
to  you  as  we  two  are  through  with  each  other  and  thank 
God  a  finish  with  terrors  is  better  than  terrors  without  a 
finish."  "Now  one  thing  more  in  regard  to  your  daughter. 
I  do  not  know  that  person  and  I  think  you  must  have  lost 
your  senses,  when  you  write  to  me  about  him  or  her^  because 
they  did  everything  so  that  I  do  not  want  to  know  about 
them,  like  it  says  'An  eye  for  an  eye,'  and  I  will  not  forget 
it  in  the  hour  of  my  death,  that  she  made  Jeanette  her  dear 
aunt."  "I  dictated  a  biography  of  my  life  and  only  the  main 
things — ^the  smaller  affairs  the  reader  will  be  able  to  think. 
This  book  I  will  send  to  your  son-in-law,  then  he  has  the 
right  to  know  everything,  so  I  dictated  it  as  if  I  would  dictate 
it  for  him,  especially  as  Mr.  Levy,  your  brother-in-law,  is 
again  in  your  good  graces.  I  must  send  this  book  to  a  lawyer 
as  when  the  man  must  have  my  case,  he  must  be  able  to  look 
behind  the  scenes.  Now,  I  ask  you,  do  you  want  any  one 
to  read  this  book.  Perhaps,  if  you  should  read  the  book  you 
would  settle  with  me  without  trouble  and  we  would  only 
need  a  lawyer  to  make  this  legal,  because  I  am  going  to  seek 
my  rights — where  and  how  I  can  without  consideration." 

Without  warning  she  drew  a  draft  upon  him  for  $1,000 
at  a  time  when  it  caused  him  most  serious  embarrassment, 
and  she  drew  it  through  the  bank  at  which  he  was  a  large 
borrower.  Her  first  act  upon  arrival  on  American  soil  was 
an  attempt  to  ruin  him  with  his  principal  creditor.  Upon 
arrival  at  home  she  pestered  him  by  day  and  by  night  until 
he  purchased  peace  by  signing  the  contract  mentioned  in  the 
statement  of  facts.  This  contract  itself  goes  very  far  to- 
wards an  intentional  severance  on  her  part  of  their  marriage 
relations. 
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^arly  in  the  following  spring,  after  their  home  had  been 
disposed  of  and  she  had  appropriated  the  proceeds,  she  made 
her  plans  and  purchased  tickets  for  her  return  to  Europe  in 
August.  The  execution  of  those  plans  was  frustrated  by  the 
outbreak  of  war,  after  which  she  pursued  her  own  way 
without  conference  or  communication  with  Mr,  Schoen  until 
the  mcwith  of  December,  during  which  time  she  purchased 
a  lot,  built  a  cottage,  and  had  it  ready  for  occupancy  in  the 
city  of  Waukesha.  She  sent  him  a  New  Year's  greeting 
consisting  of  a  blank  piece  of  paper.  She  addressed  him  a 
most  contemptuous  letter  on  the  occasion  of  his  birthday, 
in  which  she  saluted  him  as  the  shrewdest  and  smartest 
merchandise  man  in  the  land.  This  letter  was  written  July 
17,  1914,  just  prior  to  her  intended  departure  for  Europe. 
March  11,  1915,  she  wrote  a  letter  to  Bonis  &  Company, 
New  York,  a  large  creditor  of  Mr,  Schoen,  deploring  his 
business  incapacity  and* warning  it  against  further  extension 
of  credit.  She  approached  John  E.  DeWolf,  a  financial 
backer  of  Mr,  Schoen  in  Milwaukee,  and  expressed  surprise 
that  he  should  loan  Mr,  Schoen  any  money  or  extend  him 
any  credit. 

A  more  consistent  and  persistent  course  of  cruel  and  in- 
human treatment  can  scarcely  be  imagined.  It  indicates  a 
transition  from  marital  love  and  sympathy  to  hatred  and 
contempt.  Every  conjugal  instinct  is  dead,  and  in  the  breast 
where  love,  sympathy,  and  a  spirit  of  helpfulness  once 
bloomed  in  beauty,  hatred,  contempt,  and  a  disposition  to 
destroy  now  thrive  in  ugliness. 

It  will  be  noted  that  in  arriving  at  this  conclusion  we  have 
confined  ourselves  to  the  record  made  by  Mrs,  Sclwen,  As 
may  be  inferred  from  the  statement  that  the  printed  case 
contains  1,500  pages,  there  is  much  of  charge  and  counter- 
charge. There  is  much  disputed  testimony.  Certain  anony- 
mous letters  reflecting  seriously  upon  Mr,  Schoen's  credit, 
addressed  to  his  creditors,  were  received  in  evidence  which 
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appellant  strenuously  contends  should  not  have  been  received 
because  of  the  failure  of  proof  that  they  were  written  by 
Mrs.  Schoen,  No  mention  is  made  or  consideration  given 
to  those  letters.  Neither  is  mention  made  nor  consideration 
given  to  the  disputed  testimony  in  the  case.  The  written 
record  made  by  Mrs.  Schoen  is  in  our  judgment  abundantly 
sufficient  to  justify  the  finding  of  the  court  upon  the  issue  of 
divorce. 

It  is  urged  by  the  appellant  that  the  defendant  was  guilty 
of  such  cruel  and  inhuman  treatment  as  to  entitle  the  plaint- 
iff to  a  divorce,  and  that  at  least  his  conduct  was  such  as 
to  forfeit  his  right  to  a  divorce.  The  acts  of  misconduct  on 
the  part  of  defendant  relied  upon  by  plaintiff  to  constitute 
violations  of  his  marital  obligations  are  those  occurring  after 
the  return  of  Mrs.  Schoen  from  Europe.  Reference  has 
already  been  made  to  the  fact  that  prior  to  Mrs.  Schoen's 
departure  for  Europe  the  relations  between  plaintiff  and 
defendant  had  been  pleasant.  It  is  true  that  Mr.  Schoen  had 
counseled  and  consented  to  the  secret  marriage  of  the 
daughter,  knowing  that  this  was  in  opposition  to  the  desires 
of  Mrs.  Schoen.  However,  this  incident  created  no  rupture 
between  Mr.  and  Mrs.  Schoen,  and  there  is  no  suggestion 
that  the  difficulties  arising  between  them  are  attributable  to 
that  incident,  even  though  it  could  be  said  that  the  consent 
of  a  father  to  the  marriage  of  a  child,  opposed  by  the  mother, 
affords  the  mother  grounds  for  divorce. 

It  is  first  said  that  when  negotiations  yvere  being  pressed 
by  Mr.  Thompson,  acting  as  attorney  for  Mrs.  Schoen, 
certain  propositions  made  by  Mr.  Schoen  looking  towards  a 
settlement  were  conditioned  on  an  absolute  divorce,  as  indi- 
cating an  intention  and  purpose  on  his  part  to  bring  about 
a  severance  of  the  marriage  relation.  It  is  true  that  during 
these  negotiations  the  question  of  whether  any  arrangement 
entered  into  between  the  parties  looking  towards  a  settlement 
of  their  financial  affairs  would  be  permanent  was  discussed, 
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and  Mr.  Thompson  told  Mr.  Schoen  that  it  would  not 
necessarily  be  permanent  unless  a  divorce  should  be  secured. 
Mr.  Thompson  admits  that  he  told  Mr,  Schoen  this,  although 
there  is  disagreement  between  Mr.  Schoen  and  Mr.  Thomp- 
son as  to  who  first  suggested  the  necessity  of  getting  the 
divorce  in  order  to  assure  a  final  and  definite  settlement 
between  them.  However,  to  our  minds  this  has  little  signifi- 
cance, because  the  conduct  of  Mrs,  Schoen  up  to  that  time 
gave  to  the  defendant  a  complete  cause  of  action  for  divorce. 
In  view  of  what  had  transpired  it  is  little  wonder  that  he 
had  in  mind  the  matter  of  procuring  a  divorce,  and  especially 
when  advised  by  the  attorney  for  the  plaintiff  that  no  ar- 
rangement entered  into  could  be  regarded  as  final  and  per- 
manent as  long  as  the  marital  relation  continued. 

Certain  acts  of  unkindness  on  the  part  of  defendant  to- 
wards plaintiff  occurring  after  her  return  from  Europe  are 
stressed  in  the  brief  of  appellant  as  constituting  cruel  and 
inhuman  treatment,  and  it  is  further  stated  that  after  the 
sale  of  the  home  on  State  street  in  April,  1914,  defendant 
'  made  no  effort  to  procure  another  home.  Although  it  ap- 
pears in  the  record  that  defendant  did  have  under  considera- 
tion the  purchase  of  a  property  on  Grand  avenue  with  a  view 
of  converting  it  into  a  homestead,  and  that  Mrs,  Schoen  had 
expressed  her  satisfaction  therewith,  yet  under  all  the  cir^- 
cumstances  the  defendant  was  under  no  obligation  to  provide 
a  further  home.  Even  at  that  time  Mrs.  Schoen  had  pur- 
chased passage  for  Europe,  intending  to  sail  August  3d.  She 
had  manifested  no  particular  interest  in  the  purchase  of 
another  home  and  had  not  urged  the  matter  upon  the  de- 
fendant. When  she  was  prevented  from  following  out  her 
plans  to  sail,  as  intended,  she  had  no  further  communication 
with  the  defendant,  but  proceeded  to  the  erection  of  a  cottage 
of  her  own  in  the  city  of  Waukesha.  The  stormy  interview 
at  Resthaven  hotel,  upon  defendant's  return  from  New 
York,  is  dwelt  upon  as  constituting  an  act  of  cruel  and  in- 
human treatment.     There  is  little  doubt  that  defendant 
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demeaned  himself  in  a  violent  manner  upon  that  occasion, 
but  the  provocation  therefor  must  not  be  overlooked.  Plaint- 
iff had  most  officiously  intruded  herself  into  the  business 
affairs  of  the  defendant,  had  countermanded  his  order  for 
merchandise  in  New  York,  and  had  ordered  goods  returned 
that  had  been  shipped  pursuant  to  his  direction.  A  threaten- 
ing telegram  had  been  sent  to  him  in  New  York  not  to 
interffere  with  the  countermand.  He  had  been  peremptorily 
ordered  to  visit  Resthaven  or  the  bank  would  be  told  about 
the  management  of  the  business.  This  was  but  a  continua- 
tion of  a  systematic  and  meddlesome  interference  with  his 
business  affairs  for  a  period  of  two  year^,  and  while  his 
violent  behavior  at  the  time  is  not  to  be  condoned,  neverthe- 
less it  is  not  greatly  to  be  wondered  at.  However,  that  did 
not  affect  the  prior  conduct  of  the  plaintiff  which  abtmdantly 
constituted  grounds  for  divorce  c«i  the  part  of  the  defendant. 
From  the  commencement  of  hostilities  on  the  part  of  Mrs, 
Schoen,  Mr.  Schoen  evidenced  a  magnanimous  and  gener- 
ous disposition.  On  August  15,  1912,  he  wrote  her  a  letter, 
which  was  returned  to  him  unopened,  in  pursuance  of  her 
declared  policy  not  to  receive  or  read  any  of  his  letters.  In 
the  letter  he  speaks  of  the  unjust  accusations  made  by  Mrs, 
Schoen,  states  that  he  is  working  day  and  night  to  make 
a  success  of  the  business,  and  declares: 

"Certainly  if  you  carried  out  your  idea  to  write  to  the 
lawyers,  which  I  cannot  stop  you,  why  then  it  is  possible  that 
the  success  will  disappear  because  no  business  can  stand  an 
open  scandal  whether  justified  or  unjustified.  But  in  this 
case  no  one  will  blame  me  and  it  is  all  the  same  whether  you 
are  right  with  your  private  opinion  what  comes,  or  whether 
you  are  wrong,  but  this  should  be  no  cause  to  ruin  the 
business.  But  why  go  to  a  lawyer  ?  I  will  give  you  advice. 
Come  with  Edgar  teck  and  when  you  come  and  land  here 
you  can  go  with  him  to  Boston,  live  near  Harvard,  and  you 
can  travel  from  there  to  here  and  we  can  arrange  three 
different  ways  of  settling  this  matter:  1.  I  resign  and  give 
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eveiything  to  you.  I  will  leave  and  always  can  work  up  in 
another  place.  All  I  want  for  myself  in  this  case  is  $1,000 
and  you  can  have  all  the  rest.  2.  Everything- remains  as  it 
is  and  you  can  draw  $5,000  a  year.  3.  We  can  sell  out  the 
good  will  and  leases  and  I  believe  I  can  get  a  pretty  good 
sum  out  of  the  business  and  I  am  perfectly  satisfied  to  give 
you  two  thirds  and  keep  one  third  for  myself  in  case  every- 
thing is  done  in  an  honorable  manner,  but  this  cannot  be  done 
over  night."  • 

And  Mr.  Thompson,  her  attorney,  testified  that  during 
his  negotiaticms  with  Mr.  Schoen  he  told  him  that  he  would 
be  willing  to  "ccHicede  almost  anything  to  get  peace  of  mind ; 
he  would  give  her  the  whole  business  to  have  peace." 

In  the  face  of  the  vitriolic  attitude  of  Mrs,  Schoen  during 
this  period  it  is  not  surprising  if  at  times  the  defendant 
lost  control  of  his  temper  and  behaved  in  a  manner  incon- 
sistent with  the  relations  existing  between  husband  and  wife. 
But  on  the  whole  it  appears  that  he  exercised  great  self- 
restraint  and  that  he  was  willing  to  do  all  that  might 
reasonably  be  expected  of  him  to  restore  peaceful  relations. 
A  holding  that  his  conduct  constituted  grounds  of  divorce 
on  the  part  of  plaintiff  or  operated  to  foreclose  his  right 
thereto  would  be  unsupported  by  any  consideration  of 
justice. 

The  only  remaining  matter  to  be  considered  is  the  property 
rights  of  the  parties.  The  court  considered  that  the  property 
owned  by  Mrs.  Schoen  was  acquired  from  her  husband 
and  as  such  subject  to  distribution  under  the  provisions  of 
sec.  2364,  Stats.,  which  authorizes  the  court,  upon  decree- 
ing the  divorce,  to  "finally  divide  and  distribute  the  estate, 
both  real  and  personal,  of  the  husband  and  so  much  of  the 
estate  of  the  wife  as  shall  have  been  derived  from  the 
husband,  between  the  parties."  It  is  argued  that  the  property 
to  which  Mrs.  Schoen  holds  title  constitutes  her  separate 
estate,  and  that  it  is  not  property  derived  from  her  husband. 
Her  title  thereto  is  traced  to  the  Racine  manufacturing  busi- 
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ness.  The  facts  concerning  that  business  are  set  forth  in 
the  statement  of  facts  and  need  not  be  repeated  here.  The 
defendant  conceived  and  initiated  that  business.  His  wife 
rendered  him  most  material  assistance  in  the  conduct  thereof. 
It  is  true  that,  when  the  time  for  settlement  with  Siegel 
Bros,  arrived,  the  notes  were  signed  by  Mrs,  Schoen  and  the 
name  of  the  business  was  changed  from  Schoen  Manufactur- 
ing Company  to  Rosa  Sdwen,  doing  business  as  the  Schoen 
Manufacturing  Company.  The  relations  of  the  parties  to 
the  business,  however,  remained  the  same.  The  defendant 
continued  to  dominate  and  direct  it,  and  when  the  business 
was  suspended  Schoen,  the  defendant,  took  the  money  with- 
out any  question  on  the  part  of  the  plaintiff  and  invested  it 
in  business  in  Denver.  He  took  possessicm  of  the  machinery 
and  disposed  of  it  as  he  saw  fit.  He  sent  Mrs,  Schoen  $200 
a  month  for  living  expenses  while  in  Chicago.  The  testimony 
given  by  the  defendant  in  bankruptcy  proceedings  to  the 
effect  that  his  wife  owned  this  property  is  not  controlling 
in  this  action.  It  may  be  that  as  between  defendant  and  his 
creditors  she  did  own  the  property  so  that  his  creditors  could 
not  reach  the  same.  The  most  that  can  be  said  is  that  the 
earnings  of  the  Racine  business  were  the  result  of  their  joint 

effort. 

In  Pfingsten  v.  Pfingsten,  164  Wis.  308  (159  N.  W. 
921),  at  page  315  this  court,  in  discussing  this  statutory 
provision  for  a  division  of  property  upon  a  decree  for 
divorce,  says  that  the  provision  "rests,  largely,  upon  the 
fact  that,  in  many  cases,  the  property  possessed  by  the 
parties  is  the  result  of  their  joint  efforts,  so  that,  equitably, 
a  part  of  it  should  go  to  each,  not  excluding  the  wife, 
necessarily,  because  of  her  fault  being  adultery.  The  divi- 
sion may  be  made  according  to  the  equities  of  the  case,  as 
regards  the  origin  of  the  possessions,  and  the  relations 
between  the  parties  be  completely  ended  as  in  case  of  a 
separation  without  any  jurisdiction  to  award  alimony." 
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The  trial  court  took  the  view  that  everything  was  lost  in 
Denver,  and  that  is  true.  We,  however,  have  gone  back 
of  Denver,  and  taken  into  consideration  the  manner  in 
which  this  property  was  acquired  at  Racine,  because  of  the 
claim  on  the  part  of  appellant  that  respcmdent  took  her 
money  to  Denver  and  holds  it  as  her  trustee.  Our  con- 
clusion is  that  the  property  owned  by  Mrs.  Schoen  was 
acquired  from  her  husband  and  that  it  was  properly  taken 
into  account  in  the  final  distribution  made  by  the  court. 
The  trial  court,  in  awarding  Mrs.  Schoen  an  amount 
equal  to  about  one  third  of  the  total  value  of  the  property 
owned  by  plaintiff  and  defendant,  but-  followed  the  rule  well 
established  in  this  court  that,  under  ordinary  circumstances, 
upon  a  final  division  of  the  property  the  wife  should  be 
awarded  one  third  thereof. 

By  the  Court. — ^Judgment  affirmed. 

EtoERFLER,  J.,  took  uo  part. 

A  moticwi  for  a  rehearing  was  denied,  without  costs,  on 
September  23,  1921. 


Glatz,  Appellant,  vs.  General  Accident,  Fire  &  Life 
Assurance  Corporation,  Ltd.,  of  Perth,  Scotland 
(Garnishee  defendant),  Respondent. 

May  4 — September  2^,  ip2i. 

Insurance:  Contract  one  of  indemnity:  Right  of  insurer  to  defend 
action  against  insured:  Bankruptcy  of  assured:  Liability  of  in* 
surer  for  judgment  against  assured. 

1.  Where  an  insurance  company  defended  an  action  brought 
against  an  assured  by  reason  of  the  death  of  a  third  person 
caused  by  the  negligence  of  assured,  and  after  judgment  in 
the  trial  court  dismissing  plaintiff's  action  the  assured  was 
adjudicated  a  bankrupt,  the  insurance  company  was  not  liable 
for  the  amount  of  the  judgment  which  was  entered  in  plaint- 
iff's favor  on  appeal  to  this  court. 
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2.  A  policy  insuring  against  loss  by  reason  of  the  liability  imposed 

upon  assured  because  of  injuries  sustained  by  a  third  person 
in  an  automobile  collision,  but  also  providing  that  no  action 
shall  lie  against  the  insurer  unless  it  be  brought  by  the  assured 
for  loss  actually  sustained  and  paid  by  him  in  money,  is  a 
contract  of  indemnity. 

3.  An  insurance  company  insuring  against  such  loss  may  lawfully 

participate  in  the  defense  of  actions  against  the  assured, 
though  the  policy  provides  that  no  action  shall  lie  against  it 
unless  it  be  brought  by  the  assured  for  loss  actually  sustained 
and  paid  in  money ;  and  its  contract  assuming  such  obligation 
to  defend  an  action  is  binding  and  enforceable  between  the 
parties. 

4.  Under  such  a  policy,  the  company's  agreement  to  defend  any 

action  against  the  assured  and  pay  the  costs  of  the  litigation, 
and  its  reservation  of  the  right  to  settle  claims  or  suits,  is  not 
an  assumption  by  it  of  liability  for  any  claim  which  may 
finally  be  established  by  judgment  so  as  to  waive  the  condition 
that  no  action  can  be  maintained  unless  the  assured  has  ac- 
tually paid  the  loss. 

EscHWEiLER  and  Doerfler,  JJ.,  dissent. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mil- 
waukee county:  E.  T.  Fairchild,  Circuit  Judge.    Affirmed, 

The  judgment  rendered  was  in  favor  of  the  garnishee 
defendant  and  against  the  plaintiff. 

The  action  was  a  garnishment  in  aid  of  execution  brought 
by  plaintiff,  a  judgment  creditor  of  the  principal  defendant, 
against  the  garnishee,  a  liability  insurance  company,  upon  a 
policy  by  the  terms  of  which  plaintiff  claims  the  garnishee 
became  indebted  to  the  principal  defendant  upon  the  entry 
of  the  judgment  by  which  plaintiff  became  a  creditor  of  the 
latterv 

Cyprian  Glatz,  husband  of  the  plaintiff,  was  killed  Feb- 
ruary 9, 1917,  in  a  collision  between  the  motorcycle  on  which 
he  was  riding  and  the  delivery  truck  of  the  principal  de- 
fendant. At  the  tirfie  of  the  collision  a  liability  insurance 
policy  was  in  force  whereby  the  garnishee  defendant  agreed 
to  indemnify  the  assured  (the  principal  defendant)  against 
"loss  by  reason  of  the  liability  imposed  by  law"  upon  the 
principal  defendant  for  liability  in  such  accidents.     The 
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garnishee  defendant  further  agreed  to  defend  actions 
brought  against  the  assured  to  establish  the  liabilities 
covered  by  the  policy  and  to  pay  the  costs  taxed  in  such 
actions  against  the  assured.  Clause  E  of  the  general  con- 
ditions of  the  policy  provided  that  no  action  should  be 
brought  upon  the  policy  except  by  the  assured  to  recover  for 
loss  actually  sustained  and  paid  in  money  in  satisfaction  of 
judgment  after  trial  of  the  issue.  Other  clauses  of  the 
policy  required  notice  to  be  given  to  the  insurer  of  accidents 
and  of  claims  and  suits  against  the  insured  in  respect  thereto. 
Further  provisions  reserved  to  the  insurer  the  right  to 
control  and  conduct  the  defense  of  actions  against  the 
assured,  forbade  the  assured  to  make  voluntary  settlements 
or  to  interfere  with  the  conduct  of  the  litigation,  and  com- 
pelled his  co-operation  and  assistance  in  matters  relating  to 
the  trial  or  settlement  of  actions. 

Plaintiff  commenced  an  action  in  the  circuit  court  for 
Milwaukee  county  on  April  6,  1917,  against  the  principal 
defendant  for  damages  arising  out  of  the  death  of  her 
husband,  and  on  May  24,  1918,  a  special  verdict  favorable 
to  the  plaintiff  was  rendered  by  the  jury.  Plaintiff's  motion 
for  judgment  on  the  verdict  of  the  jury  was  denied  by  the 
trial  court  on  July  8,  1918.  The  defendant's  motion  to 
change  the  jury's  answer  to  the  question  of  the  special 
verdict  relating  to  contributory  negligence  from  "No"  to 
"Yes"  was  granted,  and  the  defendant  on  July  11,  1918, 
was  given  judgment  on  the  verdict  so  changed. 

On  November  18,  1918,  the  principal  defendant  was  ad- 
judicated bankrupt  in  the  United  States  district  court  for 
the  Eastern  district  of  Wisconsin.  On  April  6,  1919,  the 
supreme  court  reversed  the  judgment  entered  for  the  de- 
fendant in  the  trial  court,  and  remanded  the  cause  with  direc- 
tions to  enter  judgment  for  the  plaintiff  as  found  by  the  jury. 
On  May  6,  1919,  judgment  was  entered  for  the  plaintiff  in 
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accordance  with  the  mandate  of  this  court  in  the  sum  of 
$4,872.30  damages  and  costs,  and  on  June  4,  1919,  judg- 
ment was  entered  in  favor  of  the  plaintiff  for  $281.50, 
supreme  court  costs.  On  June  25,  1919,  the  plaintiff  filed 
her  claim  against  the  bankrupt  estate  of  the  principal  de- 
fendant, the  claim  being  based  on  the  judgment  heretofore 
entered. 

The  referee  in  bankruptcy  rejected  the  plaintiff's  claim 
upon  the  ground  that  the  debt  at  the  time  of  the  filing  of 
the  petition  in  bankruptcy  was  an  unliquidated  tort  claim 
which  had  not  been  reduced  to  judgment,  and  that  the 
retroactive  feature  of  the  subsequent  judgment  was  in- 
effective to  make  plaintiff's  debt  a  provable  claim.  Upon 
appeal  to  the  district  court  ithe  ruling  of  the  referee  in  bank- 
ruptcy was  affirmed,  the  decision  being  rendered  on  Febru- 
ary 2,  1920.  Upon  the  commencement  of  plaintiff's  action 
against  the  assured  for  damages  arising  out  of  the  collision, 
the  garnishee  defendant  elected  to  and  did  take  full  control 
of  the  defense  of  the  action,  both  in  the  circuit  court  and  on 
Sippeal  to  the  supreme  court.  During  the  course  of  the 
proceedings  in  the  bankruptcy  court  the  garnishee  defendant 
by  its  attorneys  appeared  of  counsel  for  the  trustee,  filed 
briefs,  and  participated  in  oral  arguments  in  opposition  to 
the  claims  of  plaintiff  before  the  referee  in  bankruptcy  and 
the  judge  of  the  district  court. 

The  garnishee  defendant  made  two  offers  of  settlement 
directly  to  the  plaintiff  during  the  trial,  and  it  is  conceded 
that  it  was  the  general  practice  of  the  garnishee  to  pay 
damages  directly  to  injured  persons  in  cases  where  the  as- 
sured was  solvent.  Upon  the  termination  of  the  proceedings  - 
in  federal  court  an  execution  was  issued  and  this  garnish- 
ment commenced  against  the  garnishee  in  aid  thereof. 

This  is  an  appeal  from  the  judgment  awarded,  dismissing 
the  garnishee  action. 
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For  the  appellant  there  was  a  brief  by  O.  IV.  Kreutjzer 
and  /.  D.  Wickhent,  both  of  Milwaukee,  and  oral  argument 
by  Mr,  Wickhem. 

For  the  respondent  there  was  a  brief  by  Lines,  Spooner 
&  Quarles  of  Milwaukee,  and  oral  argument  by  Charles  J5- 
Quarles. 

The  following  opinicm  was  filed  May  31,  1921 : 

SiEBECKER,  C.  J.  On  this  appeal  the  inquiry  is  presented : 
Is  the  insurance  company  indebted  to  the  assured,  the 
Kroeger  Brothers,  for  the  amount  of  the  judgment  plaintiflF 
recovered  against  the  assured?  The  ground  of  liability 
claimed  by  plaintiff  is  that  the  garnishee  defendant,  the 
accident  insurance  company,  is  indebted  to  the  assured  on 
its  accident  insurance  policy,  whereby  it  agreed  to  indemnify 
the  assured  against  "loss  by  reascm  of  the  liability  imposed 
by  law  upcMi  the  assured  for  damages  on  account  of  bodily 
injuries,  including  death  at  any  time  resulting  therefrom, 
accidentally  suffered  .  .  .  while  this  policy  is  in  force  by 
any  person  ...  by  reason  of  the  ownership,  maintenance, 
or  use  ...  of  any  of  the  automobiles"  described  in  the 
declaratic«i.  The  insurance  company  in  its  policy  also  agreed 
"to  defend  in  the  name  and  on  behalf  of  the  assured  ^ny 
suits,  even  if  groundless,  brought  against  the  assured  to 
recover  damages  on  account  of  such  happenings  as  are 
provided"  for  in  the  policy,  and  "to  pay  ...  all  costs  taxed 
against  the  assured  in  any  legal  proceeding  defended  by  the 
corporation  [the  insurance  company],  all  interest  accruing 
after  entry  of  judgment  upon  such  part  thereof  as  shall 
not  be  in  excess  of  said  liability.  ..."  This  insurance  is, 
among  other  things,  subject  to  the  conditions  that  the 
assux'ed  give  the  company  notice  of  the  accident  embraced 
in  the  policy,  of  any  claim  on  account  thereof,  and  forward 
to  the  company  any  summons  or  other  process  served  on  him 
to  enforce  such  claim.    The  company  reserves  the  right  to 
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settle  any  claim  or  suit.     The  policy  stipulates,  except  as 
therein  provided,  that 

"The  assured  shall  not  voluntarily  assume  any  liability, 
settle  any  claim,  or  incur  any  expense  except  at  his  own  cost, 
or  interfere  in  any  negotiation  for  settlement  or  legal  pro- 
ceeding without  the  consent  of  the  corporation  previously 
given  in  writing." 

The  trial  court  construed  the  policy  to  be  one  of  indemnity 
upon  the  terms  contained  in  the  following  conditions: 

**E.  No  acticm  shall  He  against  the  corporation  to  recover 
for  any  loss  under  this  policy,  unless  it  shall  be  brought  by 
the  assured  for  loss  actually  sustained  and  paid  by  him  in 
money  in  satisfaction  of  a  judgment  after  the  trial  of  the 
issue.  No  such  action  shall  lie  to  recover  under  any  other 
agreement  of  the  corporation  herein  contained  unless 
brought  by  the  assured  himself  to  recover  money  actually 
expended  by  him.  .  .  .  It  is*  understood  and  agreed  that 
the  corporation  does  not  prejudice  by  this  condition  any 
defenses  against  such  action  that  it  may  be  entitled  to  make."'* 

We  are  unable  to  conceive  more  explicit  terms  in  which 
condition  E  could  have  been  phrased  to  express  the  idea  that 
no  liability  shall  exist  under  the  policy  by  the  company  to 
the  assured  until  the  assured  has  sustained  a  loss  covered  by 
the  policy  and  has  been  paid  by  him  in  moiley,  or  for  money 
expended  by  him  under  the  policy.  The  terms  of  this  con- 
dition clearly  make  the  contract  one  of  indemnity  and  must 
be  so  regarded  within  the  decisions  of  this  and  other  courts. 
Eberlein  v.  Fidelity  &  D.  Co,  164  Wis.  242,  159  N.  W. 
553;  Stenbom  v,  Brown-Corliss  E.  Co,  137  Wis.  564,  119 
N.  W,  308;  Wis.  Z.  Co,  v.  Fidelity  &  D.  Co,  162  Wis.  39, 
155  N.  W.  1081 ;  Allen  v,  JEtna  L,  Ins,  Co,  145  Fed.  881 ; 
Connolly  v.  Bolster,  187  Mass.  266,  72  N.  E.  981. 

That  an  insurance  company  as  an  interested  party  in 
the  litigation  may  lawfully  participate  in  the  defense  of 
actions  against  the  assured  in  cases  like  this  is  recognized  in 
the  decisions  of  this  court.    See  Gelo  v,  Pfister  &  Vogel  L, 
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Co.  132  Wis.  575,  113  N.  W.  69,  and  cases  cited  above. 
Since  the~  insurance  company  has  this  legal  right,  its  contract 
with  the  assured  assuming  the  obligation  specified  in  the 
policy  to  defend  acticHis  brought  against  the  assured  on 
claims  embraced  in  it  is  binding  and  enforceable  between 
the  parties.    It  is  contended  by  appellant  that  such  agreement 
by  the  insurance  company  to  defend  any^  action  against  the 
assured  on  claims  covered  by  the  policy,  to  pay  the  costs 
of  such  litigation,  and  reserving  the  right  to  settle  any  such 
claim  or  suit  and  thus  exclude  the  assured  from  having 
ccMitrol  of  these  matters,  operates  as  an  assumpticwi  by  the 
company  of  the  liability  for  any  claim  which  may  finally  be 
established  by  judgment  against  the  assured  and  thereby 
waives  the  condition  of  the  policy  that  no  action  can  be 
maintained  on  the  policy  until  the  assured  has  actually  paid 
a  loss  thereunder  in  money.    This  claim  is  predicated  on  the 
grounds  asserted  in  some  courts  in  similar  actions,  such  as 
Sanders  v.  Frankfort  M,,  A.  &  P.  G.  Ins,  Co.  72  N.  H.  485, 
57  Atl.  655 ;  Patterson  v,  Adan,  119  Minn.  308,  137  N.  W.. 
1112;  Davies  v,  Maryland  C.  Co.  89  Wash.  571,  154  Pac. 
1116,  155  Pac.  1035.    An  examination  of  these  adjudica- 
tions shows  that  they  are  not  in  harmcaiy  with  the  decisions 
on  this  subject  in  this  court  above  cited  and  are  at  variance 
with  the  decisions  on  the  subject  in  other  courts.  The  reason- 
ing of  these  cases  does  not  persuade  us  that  they  should  be 
followed,  and  we  incline  to  adhere  to  what  has  been  held  in 
the  decisions  in  this  court  on  the  subject. 

It  is  considered  that  the  circuit  court  properly  held  that 
the  garnishee  defendant  is  not  indebted  to  the  principal  de- 
fendant, and  that  the  garnishment  action  must  be  dismissed. 

By  the  Court, — The  judgment  appealed  from  is  affirmed. 

The  following  opinion  was  filed  July  13,  1921: 

DoERFLER,  J.  T  cannot  agree  with  the  opinion  of  the 
court  in  this  case. 
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Paragraphs  2,  C,  and  D  of  the  policy  give  to  the  insurance 
company  the  absolute  and  exclusive  right  to  defend  and 
contest  a  cause  of  action  and  to  make  settlements. 

When  the  personal-injury  action  is  begun,  and,  under  the 
provisions  of  the  policy,  the  summons  is  transmitted  to  the 
insurance  company,  the  company  is  confronted  with  two 
propositions,  namely:  first,  to  assume  the  defense  of  the 
action;  second,  to  decline  the  defense  of  the  action. 
'  An  insurance  company  can  only  participate  in  the  prose- 
cution or  defense  of  an  action  in  the  event  that  it  has  an 
interest  in  the  same,  which  interest  can  only  spring  from  its 
liability  under  the  policy.  If  it  has  no  interest  and  never- 
theless defends,  then  it  is  an  intermeddler,  is  guilty  of 
maintenance  and  of  the  illegal  practice  of  the  law;  for  in 
order  to  defend  it  must  hire  an  attorney  at  law  to  represent 
It,  and  the  act  of  the  attorney  becomes  the  act  of  the  com- 
pany, and  thus  the  company  would  be  involved  in  the  illegal 
practice  of  the  law. 

Sec.  2586,  Stats.,  explicitly  defines  who  can  practice  law 
and  the  terms  and  conditions  under  which  a  person  can  be 
admitted  to  practice  law. 

Sec.  2587,  Stats.,  provides  for  a  penalty  for  the  unlawful 
practice  of  the  law. 

A  corporation  does  not  come  within  the  purview  of  the 
sections  referred  to,  and  therefore  if  it  attempts,  either 
directly  or  indirectly,  to  practice  law,  then  it  violates  the 
provisions  of  said  sections. 

Therefore  the  situation  presented  is  this:  When  the  com- 
pany assumes  the  defense,  as  it  did  in  this  case,  it  does  so 
with  the  express  understanding  that  it  has  an  interest  therein, 
and  in  assuming  the  defense  it  recognizes  its  liability,  and 
when  it  recognizes  its  liability  it  binds  itself. 

On  the  other  hand,  if  the  company  assumes  the  defense 
of  the  personal-injury  action  upon  the  theory  that  in  the 
event  of  the  insolvency  of  the  defendant  it  is  not  obligated 
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to  pay,  then  it  is  committing  an  illegal  act,  and  this  very  act 
would  estop  it  from  claiming  nonliability.  A  party  cannot 
obtain  advantage  in  a  court  by  reason  of  his  unlawful  act 

This  must  not  be  construed  to  mean  that  an  insurance 
company  like  the  respondent  cannot  lawfully  insert  in  an 
insurance  policy  a  provision  such  as  is  contained  in  para- 
graph E  of  the  policy.  But  it  is  intended,  however,  to  make 
clear  this  essential  proposition,  namely,  that  when  the  in- 
surance company  assumes  the  exclusive  control  of  and  thb 
defense  of  an  action,  then  it  is  estopped  under  the  law  from 
taking  advantage  of  the  privileges  of  paragraph  E  upon  the 
doctrine  stated,  that  it  canriot  legally  defend  an  action  in 
which  it  has  no  interest. 

As  is  said  in  Patterson  v.  Adan,  119  Minn.  308,  138 
N.  W.  282: 

"Neither  public  policy  nor  legal  principles  can  be  invoked 
against  the  validity  of  these  provisions,  if  they  mean  no 
more  than  an  undertaking  to  contest  an  asserted  claim 
against  the  assured,  for  which  it  is  liable  when  established ; 
but  if,  under  the  pretense  of  an  insurance  obligation,  the 
company  carried  on  litigation  in  the  name  of  one  who  has 
neither  voice  nor  interest  therein,  and  which  does  not  affect 
the  company  itself,  because  the  assured  is  unwilling  or  unable 
to  pay  if  plaintiff  is  awarded  judgment,  it  would  seem  the 
company  becomes  an  officious  intermeddler.  Public  policy 
does  not  permit  a  litigant  to  so  surrender  control  of  his 
lawsuit  to  one  who  has  no  interest  in  the  cause  of  action." 
Mahr  v.  Forrestal,  132  Minn.  336,  156  N.  W.  668;  Dames 
V.  Maryland  C.  Co,  89  Wash.  571,  154  Pac.  1116,  L.  R.  A. 
1916D,  395. 

The  assured,  in  taking  out  a  policy  of  this  kind,  has  in 
mind  the  accomplishment  of  two  purposes:  first,  the  creation 
of  a  fund  out  of  which  a  person  injured  through  the  involun- 
tary negligence  of  the  assured  may  be  in  a  degree  compen- 
sated for  such  injury ;  second,  a  protection  to  himself  from 
liability  under  the  policy  on  the  happening  of  an  injury. 
The  former  consideration  is  perhaps  of  greater  importance 
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to  the  assured  and  the  public  than  the  latter.  The  public  is 
interested  to  the  extent  of  having  due  compensation  paid 
to  the  injured,  so  that  he  may  not  become  a  burden  or  charge 
upon  the  community.  Such  a  policy  is  also  designed  to 
inure  not  only  to  the  benefit  of  the  injured,  but  in  many 
cases  to  the  benefit  of  his  immediate  dependents  in  case  the 
injury  results  in  death. 

It  must  also  be  conceded  that  the  insured,  in  taking  out  a 
policy  of  this  kind,  has  principally  in  mind  that  in  the  event 
of  an  accident  it  may  be  protected,  to  the  extent  of  the 
insurance,  from  financial  embarrassment.  Under  the  opin- 
ion of  the  court  the  insured  would  be  placed  in  a  position 
where,  in  the  event  of  an  accident,  if  it  is  financially  embar- 
rassed and  thus  in  a  condition  where  it  is  in  greatest  need  of 
protection,  the  company  would  be  enabled  to  relieve  itself 
from  liability. 

As  a  result  of  the  majority  decision  in  this  case  the 
insurance  company  can  properly  claim  to  have  achieved  the 
following : 

1.  It  has  been  permitted  to  furnish  counsel  to  defend  an 
action  under  a  policy  in  which  it  has  no  interest  and  under 
which  it  has  disclaimed  liability.  ' 

2.  It  has  vexatiously  intermeddled  in  litigation  against 
public  policy,  under  its  assumed  rights  under  a  policy  in 
which  it  has  no  interest  sCnd  under  which  it  has  been  per- 
mitted to  disclaim  liability. 

3.  It  has  defeated  the  main  object  and  purpose  of  the 
insurance,  which  is  to  provide  a  fund  out  of  which  is  to  be 
compensated  an  injured  person  for  injuries  sustained  by  or 
through  the  negligence  of  the  insured. 

4.  It  has  escaped  liability  to  the  insured  during  a  period 
of  the  insured's  financial  stress,  peril,  and  embarrassment, 
and  at  a  time  when  the  assured  contemplated  that  the  pro- 
ceeds of  Ihe  insurance  policy  would  relieve  it  from  such 
stress,  peril,  and  embarrassment. 
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5.  It  has  been  permitted  to  do  all  this  without  the  applica- 
tion on  the  part  of  the  court  of  the  doctrine  of  estoppel, 
designed  expressly  for  the  purpose  of  preventing  the  com- 
pany from  taking  advantage  of  and  profiting  by  its  own 
wrong  and  its  unlawful  acts. 

These  considerations  are  also  referred  to  in  order  to 
demonstrate  that  neither  the  insured  nor  the  insurer  could 
reasonably  have  had  in  mind  a  situation  such  as  was  raised 
in  this  case,  and  where,  under  the  decision  of  the  court,  the 
insured  would  be  left  practically  remediless  and  the  insurer 
relieved  from  liability. 

So  that,  in  construing  paragraph  E  of  the  policy,  it  is 
reasonable  to  assume  that  what  the  insurance  company  in- 
tended was  that  the  payment  of  the  judgment  becomes  a 
condition  precedent  to  liability  only  in  cases  where  it  denies 
the  applicability  of  the  policy  to  the  accident,  or  that  the 
policy  has  been  breached  or  has  lapsed,  and  where  for  these 
reasons  the  company  declines  to  defend  or  recognize  its 
liability  under  the  policy.  This  view  becomes  clearer  when 
we  consider  the  second  sentence  of  clause  E,  which  provides : 
"No  such  action  shall  lie  under  any  agreement  of  the  cor- 
poraticMi  herein  contained,  unless  brought  by  the  assured 
himself  to  recover  money  actually  expended  by  him."  This 
provision  last  quoted  undoubtedly  refers  to  the  costs  and 
expenses  incurred  in  the  defense  of  the  personal-injury 
action,  and  under  the  very  provisions  of  the  policy  the  only 
costs  and  expenses  which  the  insured  could  pay  would  be 
those  incurred  when  it  itself  defended  and  when  the  in- 
surance company  declined  to  defend.  Patterson  v.  Adan, 
119  Minn.  308,  138  N.  W.  281. 

A  careful  examination  of  the  following  cases,  Stenbom 
V,  Brmm-Corliss  E,  Co,  137  Wis.  564,  119  N.  W.  308; 
Wis.  Zinc  Co.  V.  Fidelity  &  D.  Co.  162  Wis.  39,  155  N.  W. 
1081;  Eberlein  V.  Fidelity  &  D,  Co.  164  Wis.' 242,  159 
N.  W.  553,  will  disclose  the  fact  that  the  questions  involved 
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in  this  case  have  not  been  decided  by  this  court  in  those 
cases. 

I  therefore  cannot  agree  with  the  conclusions  in  this  case. 

The  following  opinion  was  filed  July  14,  1921: 

ElscHWEiLER,  J.  (dissenting),  I  agree  in  the  main  with 
what  is  said  by  Mr.  Justice  Doerfler  in  his  dissent. 

When  a  judgment  was  directed  by  the  mandate  of  this 
court  in  favor  of  the  plaintiff  as  against  the  Kroeger 
Brothers  Company  on  the  first  appeal  here,  the  question  of 
liability  was  settled  and  determined.  There  was  nothing 
further  that  could  properly  be  done  on  that  question  by  the 
garnishee  defendant.  Its  duty  and  its  rights  as  prescribed 
in  the  policy  then  ceased. 

The  further  steps  taken  by  contesting  the  payment  of 
such  adjudicated  liability  in  the  bankruptcy  proceedings 
of  the  Kroeger  Brothers  Company  was  an  attempt  to  evade 
or  avoid  and  no  longer  a  proceeding  to  contest  the  question 
of  liability.  By  undertaking  to  assist  in  an  eflfort  to  defeat 
the  collection  of  such  adjudicated  liability  the  garnishee 
defendant  was  assuming  to  do  something  which  was  not  its 
obligation  to  do  under  the  terms  of  the  policy.  By  so  doing 
it  should  be  held  to  have  recognized  a  responsibility  on  its 
own  part  for  such  liability  and  should  not  now  be  permitted 
to  say  to  the  contrary. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
September  23,  1921. 
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Will  of  Schacht. 

May  5 — September  2j,  ip2i. 

IV ills:  Execution:  Publication:  Form:  Validity:  Undue  influence: 
Insane  delusions  of  testator:  Burden  of  proof. 

1.  Where  the  subscribing  witnesses  to  a  will  testified  that  it  was 

not  read  over  to  testatrix  in  their  presence  and  that  she  did 
not  say  that  the  document  was  her  will  or  request  them  to 
sign  it,  but  that  they  were  requested  by  the  attorney  who  dre-^v 
the  will  to  witness  it,  the  request  being  made  in  the  presence 
and  hearing  of  testatrix,  both  seeing  her  affix  her  signature 
and  each  signing  the  document  in  her  presence,  there  was  a 
sufficient  compliance  with  the  law. 

2.  The  burden  of  showing  alleged  undue  influence  of  the  executor 

and  beneficiary  upon  the  testatrix  is  on  contestant,  as  is  also 
the  burden  of  establishing  that  testatrix  was  of  insufficient 
mental  capacity  and  that  she  had  insane  delusions  regarding^ 
her  daughter. 

Appeal  from  a  judgment  of  the  county  court  of  Milwau- 
kee county:  John  C.  Karel,  Judge.    Affirmed. 

A  few  days  before  her  death  and  on  February  2,  1920, 
Johanna  Schacht,  then  about  eighty-one  years  of  age,  made 
and  executed  the  last  of  a  series  of  six  or  eight  wills  drawn 
since  1915,  and  in  some  of  which  contestant  had  been  named 
beneficiary.  It  provided  in  substance  for  the  purchase  of  a 
lot  in  the  cemetery  and  the  erection  of  headstones  for  her- 
self and  a  deceased  daughter;  three  bequests  of  $100  each 
to  persons  not  related  to  her;  appointed  one  Charles  E. 
Paid  executor;  and  also  provided: 

"My  daughter,  Nellie  Winters,  is  entirely  disinherited  and 
shall  receive  nothing  except  as  hereinafter  provided. 

"All  my  property  shall  be  held  in  trust  by  Charles  E.  Paul 
and  shall  be  converted  into  cash  or  other  securities  at  his 
discretion,  and  if  my  grandson  William  G.  Paul  is  living  and 
shall  turn  up,  he  shall  receive  three  thousand  dollars.  If 
my  grandson  does  not  appear  in  five  years,  or  if  it  shall 
be  determined  that  he  is  dead,  then  Nellie  Winters,  my 
daughter,  shall  receive  two  thousand  dollars. 
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"I  give  and  bequeath  to  Charles  E.  Paul  two  thousand 
dollars,  this  to  cover  his  services,  exclusive  of  actual  ex- 
penses. .  .  . 

"If  there  shall  be  a  residue  of  my  estate  after  all  the 
above  are  paid,  I  give  and  bequeath  two  thousand  dollars 
to  the  Associated  Charities  of  Milwaukee,  and  if  there  is  a 
residue  after  the  payment  of  this  sum  it  shall  go  to  Charles 
E,Pauir 

The  will  was  written  out  in  long  hand  on  three  sheets 
of  paper,  appears  to  have  been  signed  on  the  last  page  by 
testatrix,  and  her  signature  was  followed  with  an  attestation 
clause  and  with  the  signatures  of  Mrs.  Schoenfeld  and  Mrs. 
Fitzgerald  as  witnesses. 

Objections  were  filed  to  its  allowance  by  Nellie  Winters, 
the  only  living  child  of  Mrs.  Schacht.  Mrs.  Winters  had 
formerly  been  married  to  one  Paul,  and  the  William  G.  Paul 
described  as  the  grandson  of  the  testatrix  in  the  foregoing 
instrument  was  the  son  of  Mrs:  Winters  by  the  former 
marriage.  The  Charles  E,  Paul  designated  as  executor  and 
also  provided  for  in  said  instrument  was  the  brother  of  the 
former  husband  of  Mrs.  Winters. 

After  hearing,  the  will  was  admitted  to  probate,  and  from 
such  order  and  judgment  the  contestant  has  appealed  to  this 
court 

For  the  appellant  there  was  a  brief  by  Howard  P.  Haberla, 
attorney,  knd  Wm.  J.  Kershaw,  of  counsel,  both  of  Mil- 
waukee; and  the  cause  was  argued  orally  by  Mr.  Haberla. 

A.  W.  Richter  of  Milwaukee,  for  the  respondent. 

The  following  opinion  was  filed  May  31,  1921 : 

EscHWEiLER,  J.  The  contestant  urges  four  objections  to 
the  allowance  pf  said  will:  (1)  that  it  was  not  properly 
executi&d;  (2)  that  its  execution  was  procured  by  undue 
influence  of  Charles  E.  Faw/,  named  executor  and  beneficiary 
therein;  (3)  that  the  testatrix  was  not  of  sufficient  mental 
capacity  to  msike  a  will ;  (4)  that  she  was  then  subject  to 
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insane  delusions  concerning  the  contestant,  her  daughter 
Nellie  Winters, 

One  of  the  subscribing  witnesses  was  an  entire  stranger 
to  the  deceased,  the  other  had  known  her  but  a  short  time. 
From  their  testimony  it  appears  that  the  will  was  not  read 
over  to  the  testatrix  in  their  presence  nor  did  she  say  that 
the  document  was  her  will  or  request  them  to  sign.  They 
were,  however,  requested  by  the  attorney  who  drew  the  will 
to  witness  the  will  of  the  testatrix,  and  such  request  was  in 
the  presence  and  hearing  of  the  testatrix.  They  both  saw 
her  affix  her  signature  and  they  each  signed  the  document 
in  her  presence  and  in  the  presence  of  each  other.  Whatever 
may  be  the  ruling  in  other  jurisdictions,  we  think  it  is  clear 
that  imder  the  former  adjudications  of  this  court  there  was 
a  sufficient  compliance  with  the  law  so  far  as  the  formal 
execution  of  the  will  is  concerned.  Will  of  Griffith,  165 
Wis.  601,  605,  163  N.  W.  138,  and  cases  cited.  The  objec- 
tion on  that  ground  was  therefore  properly  overruled. 

We  find  no  evidence  in  the  record  upon  which  a  finding 
could  have  been  properly  made  that  Charles  E,  Paul,  named 
as  executor  and  also  as  beneficiary  in  said  document,  exer- 
cised anything  in  the  nature  of  undue  influence  upon  the 
testatrix  in  connection  with  the  making  of  the  will.  The 
burden  is  upon  the  contestant  on  such  an  issue.  Armstrong 
V,  Armstrong,  63  Wis.  162,  169,  23  N.  W.  407;  McMaster 
V,  Scriven,  85  Wis.  162,  171,  55  N.  W.  149;  Will  of  Ball, 
153  Wis.  27,  37,  141  N.  W.  8;  Will  of  Duncan,  154  Wis. 
39,  44,  141  N.  W.  1002.  This  burden,  under  the  record, 
has  not  been  so  met  by  the  contestant  that  we  would  be 
warranted  in  setting  aside  the  findings  of  the  trial  court  in 
that  regard. 

On  the  third  and  fourth  grounds  of  objection,  namely, 
the  alleged  insufficient  mental  capacity  of  the  testatrix  and 
the  existence  in  her  mind  of  insane  delusions  concerning 
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her  daughter,  the  burden  of  proof  also  rests  upon  the 
contestant.    AUenv,  Griffin,  69  Wis.  529,  537,  35  N.  W.  21. 

From  contestant's  own  testimony  it  appears  that  the  re- 
lationship between  the  mother  and  the  daughter  had  been 
at  prior  times  unfriendly,  but  that  the  daughter  lived  near 
the  mother  from  about  September,  1912,  to  January,  1917, 
visiting  her  frequently,  helping  in  the  care  of  her  person 
and  her  property ;  that  trouble  had  arisen  between  the  con- 
testant and  her  husband,  Winters,  with  whom  the  mother 
remained  on  friendly  terms;  that  in  October,  1918,  the  con- 
testant made  application  for  her  own  appointment  as  guard- 
ian of  her  mother,  and  that  upon  the  hearing  of  such  appli- 
cation the  county  court  deemed  it  proper  to  appoint  some 
one  to  look  after  Mrs.  Schacht's  property,  but  refused  to 
appoint  the  contestant  and  appointed  a  disinterested  person, 
but  owing  to  an  appeal  being  taken  from  the  order  of  ap- 
pointment such  guardian  never  acted:  From  that  time  on 
the  feeling  of  the  mother  towards  the  daughter  was  very 
bitter  and  she  frequently  indulged  in  very  extravagant  state- 
ments of  hatred  and  fear  of  the  daughter.  The  evidence, 
however,  in  this  matter  falls  far  short  of  convincing  us  that 
the  will  was  the  product  of  an  insane  mind  or  that  the  trial 
court  was  wrong  in  overruling  the  objections  on  each  of 
these  grounds.  We  do  not  deem  it  necessary  to  further  dis- 
cuss in  detail  this  unfortunate  situation  between  mother  and 
daughter.  It  must  suffice  to  say  that  the  record  is  such  that 
the  findings  of  the  trial  court  are  sustained. 

By  the  Court. — ^Judgment  affirmed. 

A  motion  for  a  rehearing  was  denied,  with  $10  costs,  on 
September  23,  1921. 
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State  ex  rel.  Walthers  and  another,  Appellants,  vs. 

Jung,  Town  Clerk,  Respondent. 

May  & — September  2^,  1^21, 

Taxation:  Review  of  assessment:  Evidence:  Sufficiency:  Compari- 
son of  assessment  zvith  others  in  district, 

1.  Under  sec.  1052,  Stats.,  requiring  real  property  to  be  valued  by 

the  assessor  at  the  full  value  which  could  ordinarily  be  ob- 
tained therefor  at  private  sale,  if  in  any  reasonable  view  the 
evidence  taken  by  the  board  of  review  furnishes  a  substantial 
basis  for  its  conclusion  as  to  the  value  of  the  land  and  there 
'is  nothing  to  show  that  it  acted  arbitrarily  or  dishonestly,  its 
,         decision  will  not  be  interfered  with  by  the  courts. 

2.  A  taxpayer  may  not  complain  of  a  valuation  which  could  ordi- 

narily be  obtained  for  his  property  at  private  sale  unless  there 
is  such  a  general  undervaluation  as  will  result  in  an  excessive 
tax  to  him;  but  such  a  situation  is  not  shown  by  a  com- 
parison of  the  valuation  placed  on  his  property  with  less  than 
two  per  cent,  of  the  property  in  the  district,  unless  it  appears 
that  improper  considerations  influenced  the  valuation  of  his 
property. 

3.  Where  the  decision  of  a  board  of  review  is  sustained  by  direct 

and  positive  evidence  as  to  the  value  of  certain  lots,  and  the 
only  impeaching  testimony  is  that  of  a  witness  who  compared 
the  assessment  of  the  lots  with  the  assessments  placed  on  less 
than  two  per  cent,  of  the  other  tracts  of  land  in  the  assess- 
ment district,  the  determination  of  the  board  will  not  be  re- 
versed on  certiorari. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sheboy- 
gan county:  Michael  Kirwan,  Circuit  Judge.    Affirmed. 

Certiorari  to  review  the  determination  of  the  board  of 
review  of  the  town  of  Rhine,  Sheboygan  county,  Wisconsin, 
in  the  matter  of  objections  made  by  relators  to  the  assess- 
ment of  certain  lands  in  that  town.  From  a  judgment  of 
the  circuit  court  affirming  the  action  of  the  board  of  review 
relators  bring  this  appeal. 

F.  J.  Walthers  of  Milwaukee,  for  the  appellants. 

A.  C.  Prescott  of  Sheboygan,  for  the  respondent. 
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The  following  opinion  was  filed  July  13,  1921: 

Owen,  J.  Relators  own  two  pieces  of  land  in  the  town 
of  Rhine,  Sheboygan  county,  Wisconsin.  These  tracts  or 
pieces  of  land  are  referred  to  as  lots  c  and  d.  Lot  c  contains 
one  and  eleven  one-hundredths  acres  and  lot  d  contains  five 
and  one  one-hundredth  acres.  These  lots  abut  on  Crystal 
Lake,  and  their  principal  value  is  due  to  their  adaptability  to 
summer-cottage  purposes.  We  gather  from  the  record  that 
at  one  time  these  lots  were  subdivided:  lot  c  having  been 
divided  into  three  lots  and  lot  d  into  ten  lots,  but  that  prior 
to  the  assessment  here  complained  of  the  plat  subdividing 
said  lots  had  been  vacated.  Lot  c  was  assessed  by  the  asses- 
sor at  $1,700  and  lot  d  at  $2,800.  Through  their  attorney, 
E.  J.  Walthers,  the  relators  made  objection  to  such  assess- 
ments before  the  board  of  review,  and  the  only  evidence 
produced  to  establish  the  invalidity  of  such  assessment  was 
the  testimony  of  such  attorney,  E.  J.  Walthers.  He  intro- 
duced in  evidence  the  assessments  of  nine  other,  tracts  of 
land  in  said  town  and  testified  that  in  proportion  to  the  as- 
sessments placed  on  such  other  tracts  of  lands  the  assessment 
on  lots  c  and  d  was  too  high.  The  lands  with  which  he  com- 
pared the  assessment  of  lots  c  and  d  were  either  in  the  main 
agricultural  lands,  or  lots  adapted  to  summer-cottage  pur- 
poses, located  pot  on  Crystal  but  on  Elkhart  Lake.  His  man- 
ner of  testifying  was  to  call  attention  to  the  assessment  of 
such  other  lands,  followed  by  the  statement  that  in  his 
opini(xi  the  assessment  of  lots  c  and  d,  as  compared  with 
such  assessment,  was  too  high.  He  did  not  pretend  to 
testify  to  the  true  value  of  lots  c  and  rf.  His  nearest  ap- 
proach to  that  is  the  following  and  similar  statements: 

"Placing  the  same  standard  on  lots  c  and  d  that  the 
assessor  has  put  on  lots  near  the  Reis  lots  would  result  in 
a  valuation  of  less  than  $400  for  lot  c  and  less  than  $1,500 
for  lot  dr 
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Mr.  R.  A.  La  Budde  testified  that  the  lots  in  lot  c  were 
worth  from  $300  to  $500  per  lot ;  and  Mike  Lauer  testified 
that  lot  c  was  worth  the  sum  of  $1,500  and  the  lots  in  lot  d 
(meaning  the  subdivisicms  thereof  as  they  existed  before 
the  vacation  of  the  plat  heretofore  mentioned)  were  worth 
from  $400  to  $600  apiece ;  there  being  ten  of  such  subdivi- 
sions or  lots  in  said  lot  d,  it  would  make  the  entire  lot  worth 
f  rcMn  $4,000  to  $6,000. 

The  board  of  review  reduced  the  assessment  cm  lot  c  to 
$1,500  and  left  the  assessment  on  lot  d  at  $2,800,  as  fixed 
by  the  assessor.  The  board  of  review,  therefore,  had  direct 
and  positive  evidence  sustaining  its  action.  It  is  well  settled 
that  if,  in  any  reasonable  view,  the  evidence  taken  furnishes 
a  substantial  basis  for  the  conclusion  of  the  board,  and  there 
is  nothing  to  show  that  it  acted  arbitrarily  or  dishonestly, 
its  decision  will  not  be  interfered  with  by  the  courts.  State 
ex  rel  Althen  v.  Klein,  157  Wis.  308,  147  N.  W.  373,  and 
cases  there  cited.  The  record,  therefore,  presents  this  situa- 
tion: the  statute  requires  the  land  to  be  valued  at  the  full 
value  which  could  ordinarily  be  obtained  therefor  at  private 
sale.  Sec.  1052,  Stats.  The  board  had  before  it  evidence 
showing  such  value  of  lot  c  to  be  $1,500  and  of  lot  d  to  be 
considerably  more  than  $2,800,  at  which  amounts  it  fixed" 
the  assessment. 

The  only  evidence  in  contradiction  is  that  of  Mr.  Wal- 
thers, the  attorney,  who  testified  that  such  value  was  rela- 
tively too  high  when  compared  with  the  values  placed  on 
certain  other  lands  in  the  town.  This  comparison  included 
only  nine  other  tracts  of  land.  The  town  of  Rhine  is  a  full 
township,  containing  thirty-six  sections,  which  alone  would 
afford  576  governmental  descriptions.  This  raises  the  ques- 
tion whether  a  taxpayer  may  impeach  an  assessor's  valua- 
tion of  his  property  by  comparing  such  valuation  with  less 
than  two  per  cent,  of  the  descriptions  in  the  assessment  dis- 
trict, and  testimony  that,  as  compared  with  such  descrip- 
tions, the  assessed  value  placed  on  his  land  is  too  high.  If 
this  be  true,  assessments  have  a  precarious  stability,  because 
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common  knowledge  infoqns  us  that  the  average  taxpayer 
can  conscientiously  testify  that  his  holdings  are  valued  too 
high  in  comparison  with  that  of  certain  of  his  neighbors. 
Such  a  showing  does  not  negative  the  possibility  that,  as 
compared  with  the  other  ninety-eight  per  cent.,  his  property 
may  be  valued  too  low,  and  falls  far^short  of  convincing 
proof  that  the  valuation  placed  upon  his  property  will  result 
in  an  unjust  tax  upon  him.    A  taxpayer  has  no  complaint 
when  a  valuation  which  could  ordinarily  be  obtained  there- 
for at  private  sale  is  placed  upon  his  property,  unless  there 
is  such  a  general  undervaluation  of  the  other  property  of  the 
assessment  district  as  will  result  in  an  excessive  tax  as  to 
him.     Such  a  situation  is  not  shown  by  proof  which  com- 
pares the  valuation  of  a  taxpayer's  property  with  less  than 
two  per  cent,  of  the  other  property  in  the  assessment  district, 
unless  it  appears  that  improper  considerations  influenced 
the  valuation  of  the  objector's  property,  as  was  the  case  in 
State  ex  rel  HeUer  v.  Lawler,  103  Wis.  460,  79  N.  W.  777, 
ivhere  the  assessment  authorities  erroneously  assumed  that 
the  mere  act  of  platting  vacant  and  unimproved  property 
attached  to  it  a  value  greatly  in  excess  of  other  property  in 
the  same  governmental  section. 

In  this  case  the  determination  of  the  board  of  review  is 
sustained  by  direct  and  positive  evidence  relative  to  the  value 
of  the  property  in  question.  This  is  impeached  only  by  the 
testimony  of  Mr.  Walthers,  the  attorney,  who  states  that,  as 
compared  with  less  than  two  per  cent,  of  the  other  tracts  of 
land  in  the  town,  the  valuation  is  placed  too  high;  but  his 
testimony  sustain's  the  conclusion  that  the  lands  with  which 
the  comparison  is  made  are  assessed  too  low,  as  readily  as 
the  conclusion  that  relators'  lands  are  assessed  too  high. 
The  action  of  the  board  of  review  should  not  be  overturned 
on  such  evidence,  if  indeed  it  is  of  any  probative  force  what- 
ever upon  the  question  involved. 
By  the  Court, — ^Judgment  affirmed. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
September  23,  1921. 
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City  of  Boscobel^  Respondent,  vs.  Muscoda  Manufac- 
turing Company,  Appellant. 

June  I — September  2j,  jp2i. 

Sales:  Machinery  annexed  to  real  estate:  Transfer  of  title:  Risk 

of  loss:  Conditional  sale. 

1.  A  contract,  valid  under  the  statute  of  frauds,  for  the  sale  of 

machinery  so  annexed  to  the  freehold  as  to  be  a  part  thereof, 
and  which  provided  that  the  buyer  might  remove  the  ma- 
chinery within  a  designated  time  upon  the  payment  of  the 
balance  of  the  purchase  price,  should  be  treated  and  construed 
as  a  contract  relating  to  personal  property. 

2.  Under  sec.  1684^ — 18,  Stats.,  providing  that  the  property  in 

specific  goods  is  transferred  to  the  buyer  at  such  time  as  the 
parties  intend,  and  sec.  1684/ — 19,  rule  1,  providing  that,  un- 
less a  different  intention  appears,  an  unconditional  contract  to 
sell  specific  goods  in  a  deliverable  state  passes  the  property 
to  the  buyer  when  the  contract  is  made,  though  the  time  of 
payment  or  of  delivery,  or  both,  be  postponed,  a  contract  of 
sale  of  the  equipment  of  a  power  plant  for  a  sum  payable  part 
in  cash  and  part  before  taking  such  equipment  from  a  building 
in  which  it  was  situated,  which  was  to  be  done  before  a 
specified  date,  passed  title  to  the  buyer,  and  the  risk  of  loss 
was  on  him,  under  sec.  1684/ — ^22. 

3.  While  a  sale  by  the  terms  of  which  the  purchaser  is  to  pay  cash 

on  delivery  is  in  a  sense  conditional,  the  distinguishing  feature 
of  a  conditional  sale,  as  that  term  is  used  and  understood,  is  a 
sale  by  which  the  title  to  the  goods  is  to  remain  in  the  seller 
until  the  payment  of  the  price  but  the  possession  and  use  of 
the  goods  are  with  the  purchaser  until  there  is  a  default  in 
payment. 

Appeal  from  a  judgment  of  the  circuit  court  for  La 
Crosse  county :  E.  C.  Higbee,  Circuit  Judge.    Affirmed, 

Contract.  The  plaintiff  city  was  the  owner  of  two  en- 
gines and  two  steam  pumps  and  other  equipment  formerly 
used  by  it  in  connection  with  its  municipal  lighting  plant. 
The  defendant  is  engaged  in  the  manufacturing  business  in 
the  city  of  Boscobel,  and  on  December  23d  the  parties  en- 
tered into  the  following  contract: 
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it 


Boscobel,  Wis.,  12/23,  1919. 
Sold  to  Muscoda  Mfg,  Co.,  Muscoda,  Wis. 

The  power  plant  formerly  used  by  the  city  of  Boscobel 
as  an  electric  light  plant,  consisting  of  2  boilers,  2  engines, 
2  steam  pumps,  water  heaters,  and  all  other  equipment  and 
iittings  that  go  with  outfit. 

*' Muscoda  Mfg,  Co.  agrees  to  pay  the  sum  of  $1,800  for 
the  outfit,  to  be  paid  $200  cash,  which  is  hereby  paid,  and 
the  balance,  $1,600,  to  be  paid  before  taking  out  the  plant, 
and  plant  is  to  be  taken  out  before  June  1,  1920.  Muscoda 
Mfg.  Co.  is  to  repair  buildings  where  boiler  is  to  be  taken 
out  in  as  good  shape  as  before. 

"City  of  Boscobel, 
"By  John  Scheinpflug,  Mayor. 
"Muscoda  Mfg.  Co., 
"By  B.  L.  Marcus,  Pres." 

At  the  time  of  the  execution  and  delivery  of  the  contract 
and  the  payment  of  $200  the  property  was  situated  within 
a  frame  building  covered  with  sheet  iron.  At  the  time  of  the 
sale  the  city  had  insurance  upon  the  property  which  was 
not  canceled  but  which  expired  by  the  terms  of  the  contract 
of  insurance  on  the  27th  day  of  February,  1920.  On  Feb- 
ruary 12th  the  George  L.  Hunt  Manufacturing  Company 
leased  from  the  city  a  part  of  the  building  in  which  the 
property  was  situated.  The  Hunt  Manufacturing  Company 
was  engaged  in  the  manufacture  of  a  brake  mandrel.  A  part 
of  the  process  consisted  of  painting,  and  in  order  to  furnish 
additional  heat  it  installed  a  stove  in  the  northerly  end  of 
the  buHding.  On  March  12,  1920,  the  building  was  burned 
and  the  property  covered  by  the  contract  was  practically  de- 
stroyed, being  worthless  for  any  purpose  except  junk.  This 
suit  is  brought  by  the  plaintiff  to  recover  the  remainder  of 
the  purchase  price,  amounting  to  $1,600,  with  interest. 
There  was  jivigment  for  the  plaintiff,  from  which  the  de- 
fendant ai^als. 

For  the  appellant  there  was  a  brief  by  Blaine  &  Kemp 
of  Boscobel,  attorneys,  and  Daniel  H.  Grady  of  Portage,  of 
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counsel ;  and  the  cause  was  argued  orally  by  Mr.  H.  E.  G. 
Kemp  and  Mr,  Grady. 

For  the  respondent  there  was  a  brief  by  R.  M.  Orchard 
of  Boscobel,  attorney,  and  /.  E.  Barnett  of  Lancaster,  C.  F. 
Whiffen  of  Boscobel,  and  Andreiv  Lees  of  La  Crosse,  of 
counsel ;  and  the  cause  was  argued  orally  by  Mr.  Orclmrd. 

The  following  opinion  was  filed  July  13,  1921; 

RosENBERRY,  J.  Two  principal  questions  are  raised  upon 
the  appeal:  First,  Did  the  contract  of  December  23,  1919, 
vest  the  title  to  the  property  in  the  defendant?  Second,  Did 
the  court  err  in  refusing  to  submit  to  the  jury  the  question 
of  whether  or  not  the  plaintiff  was  guilty  of  negligence  in 
permitting  its  lessee,  the  George  L.  Hunt  Manufacturing 
Company,  to  maintain  upon  the  premises  an  unsafe  stove 
and  thereby  materially  increase  the  hazard  to  which  the 
property  of  the  defendant -was  subjected? 

A  preliminary  question  was  suggested  upon  the  argu- 
ment as  to  whether  or  not  the  situation  was  affected  by 
reason  of  the  fact  that  the  property  which  formed  the  sub- 
ject matter  of  the  sale  was  a  part  of  a  building  and  so  an- 
nexed to  the  freehold  as  to  make  its  sale  the  transfer  of  an 
interest  in  real  property.  It  is  not  claimed  that  the  memo- 
randum, even  if  the  property  be  considered  as  an  interest  in 
real  property,  did  not  sufficiently  comply  with  the  require- 
ment of  the  statute  of  frauds.  The  contract  being  valid,  the 
property  was  by  its  terms  to  be  severed  from  the  land  upon 
which  it  stood.  The  contract  should  therefore  be  treated  and 
construed  as  a  contract  relating  to  personal  property.  Wet- 
kopsky  V.  New  Haven  G.  L.  Co.  88  Conn.  1,  90  Atl.  30; 
1  Williston,  Contracts,  §  520. 

Whether  or  not  the  title  to  the  goods  described  in  the  con- 
tract passed  to  the  defendant  depends  upon  the  intention  of 
the  parties.  Sec.  1684/ — 18,  Stats.  The  contract  itself  does 
not  in  terms  say  when  the  title  should  pass.    Recourse  must 
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be  had,  therefore,  to  rules  of  construction.  Sec.  1684/ — 19 
establishes  the  rules  for  ascertaining  the  intention  of  the 
parties  as  to  the  time  at  which  the  property  in  goods  is  to 
pass  to  the  buyer  where  there  is  no  specific  provision  in  the 
contract.    Rule  1: 

"Where  there  is  an  unconditional  contract  to  sell  specific 
goods,  in  a  deliverable  state,  the  property  in  the  goods  passes 
to  the  buyer  when  the  contract  is  made  and  it  is  immaterial 
whether  the  time  of  payment,  or  the  time  of  delivery,  or 
both,  be  postponed." 

In  this  case  the  goods  were  ascertained  and  in  a  deliver- 
able state.  The  buyer  had  the  right  at  any  time  before  June 
1,  1920,  upon  payment  of  the  remainder  of  the  purchase 
price,  to  take  the  goods,  and  if  the  plaintiff  had,  upon  tender 
being  made  to  it,  refused  to  deliver  the  goods,  the  right  of 
the  defendant  to  recover  the  same  in  an  action  of  replevin 
would  have  been  complete. 

It  is  argued  that  the  sale  was  conditional,  that  the  payment 
of  the  remainder  of  the  purchase  price  was  a  condition 
precedent  to  the  right  of  the  defendant  to  the  possession  of 
the  property.  While  a  sale  by  the  terms  of  which  the  pur- 
chaser is  to  pay  cash  on  delivery  is  in  a  sense  conditional 
(35  Cyc.  323),  the  distinguishing  feature  of  a  conditional 
sale,  as  that  term  is  used  and  understood,  means  a  sale  by 
which  the  title  to  the  goods  is  to  remain  in  the  seller  until 
the  payment  of  the  price  but  the  possession  and  use  of  the 
goods  are  with  the  purchaser  until  there  is  a  default  in 
payment.  Sec.  1684fi — 1.  The  facts  in  this  case  bring  it 
squarely  within  the  provisions  of  Rule  1,  and  it  must  be  held 
that  the  title  to  the  goods  passed  to  the  defendant  and  the 
risk  of  loss  was  with  it.  Sec.  1684/ — 22,  Stats. ;  State  ex 
rel  Vilas  v.  Wharton,  117  Wis.  558,  94  N.  W.  359;  Thayer 
V.  Davis,  75  Wis.  205,  43  N.  W.  902. 

We  have  carefully  reviewed  the  evidence  and  are  of  the 
opinion  that  the  trial  court  correctly  held  that  there  was  no 
Vol.  175—3 
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evidence  which  would  have  sustained  a  finding  by  the  jury 
that  the  plaintiff  was  guilty  of  a  want  of  ordinary  care  in 
the  management  of  its  property,  and  further,  that  if  it  should 
be  held  that  there  was  evidence  as  to  a  want  of  ordinary 
care  there  is  no  evidence  to  sustain  a  finding,  if  one  should 
be  made,  that  such  want  of  ordinary  care  was  the  proximate 
cause  of  the  injury  which  the  defendant  suffered  by  reason 
of  the  burning  of  the  building.  The  claim  is  that  the  plaint- 
iff was  negligent  in  permitting  its  building  to  be  occupied 
by  the  Hunt  Manufacturing  Company,  particularly  with 
reference  to  the  use  of  a  stove.  That  the  defective  character 
of  the  stove  was  the  cause  of  the  fire  rests  upon  mere  specu- 
lative inference,  the  evidence  being  almost  if  not  quite  con- 
clusive that  the  fire  did  not  originate  by  reason  of  the  de- 
fective condition  of  the  stove. 
By  the  Court. — ^Judgment  affirmed. 

EscHWEiLER  and  Owen,  JJ.,  dissent. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
September  23,  1921. 


Application  of  State  Board  of  Law  Examiners. 

February  p — September  2y,  ip^i. 

Attorneys:  License  to  practice:  Fraud:  Revocation  of  license. 

Where  an  attorney,  applying  to  the  supreme  court  for  admission 
to  practice,  represented  that  he  was  a  practicing  attorney  in 
good  standing  in  another  state,  but  the  evidence  later  dis- 
closed that  he  had  been  guilty  of  gross  professional  miscon- 
duct and  that  proceedings  for  his  disbarment  were  pending  in 
the  state  of  his  former  residence,  which  he  evaded  by  resign- 
ing his  position  as  attorney  in  such  state,  his  license  to  prac- 
tice in  Wisconsin  will  be  revoked. 

Application  by  the  State  Board  of  Law  Examiners  to 
annul  an  order  of  this  court  admitting  Julius  Geiveke  to 
practice  as  an  attorney.    Application  granted. 
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1 

Winfield  IV.  Gilman,  assistant  attorney  general,  and  Wil- 
liam R.  Bagley,  President  of  the  State  Board  of  Law  Ex- 
aminers,  of  Madison,  for  pfciintiff. 

Julius  H.  Geweke  of  Watertown,  in  pro.  per. 

SiEBECKER,  C.  J.  An  order  was  entered  by  this  court  on 
the  9th  day  of  February,  1921,  annulling  the  order  admitting 
Julius  H.  Geweke  to  the  practice  as  an  attorney  at  law.  The 
record  then  before  the  court  shows  that  he  had  misled  this 
court  at  the  time  he  applied  for  admission  to  be  licensed  to 
practice  as  an  attorney  by  misrepresenting  that  he  was  then 
a  practicing  attorney  in  good  standing  in  the  state  of  Illinois. 
The  facts  adduced  in  evidence  show  that  he  at  that  time  had 
been  guilty  of  gross  professional  misconduct.  It  appears 
that  he  had  committed  the  offense  of  embezzling  funds  of 
his  clients;  that  he  wilfully  concealed  from  this  court  the 
fact  that  proceedings  had  been  instituted  against  him  in  the 
courts  of  Illinois  for. his  disbarment,  and  that  he  had  evaded 
prosecution  in  such  proceeding  by  resigning  the  position  as 
a  licensed  attorney  in  such  state  before  the  charges  so  pre- 
ferred against  him  came  to  a  hearing.  It  is  shown  that  he 
offended  against  the  law  and  was  guilty  of  conduct  unbe- 
coming a  lawyer  in  good  standing.  His  misconduct  con- 
sisted in  fraudulent  misrepresentation  to  his  clients  as  to 
the  state  of  affairs  concerning  the  business  intrusted  to  him 
by  them  and  in  having  committed  offenses  of  a  grave  and 
serious  nature.  '  k  is  a  matter  of  surprise  to  learn  that  re- 
spondent was  permitted  to  ply  his  nefarious  practices  for  so 
Icwig  a  time  as  he  did.  The  unmolested  continuance  of  his 
depredation  evinces  a  deplorable  lack  of  activity  for  the  pres- 
ervation of  honorable  professional  standing  and  an  inex- 
cusable neglect  of  having  him  disbarred  from  the  ranks  of 
attorneys  at  law.  Courts  and  members  of  the  legal  profes- 
sion are  charged  with  the  duty  of  having  such  transgressors 
speedily  disbarred  for  the  protection  of  the  community  and 
the  maintenance  of  the  honor  and  dignity  of  the  profession. 
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The  office  of  attorney  is  a  most  important  one  and  demands 
of  every  member  the  strictest  adherence  to  every  tenet  of 
morality.  Ethical  delinquencieatby  a  member  of  the  bar  dis- 
grace not  only  the  offender,  but — 

"His  shame  defiles  the  law  itself.  The  law  must  speak 
through  the  profession  to  other  men.  They  depend  upon  the 
lawyer  when  they  depend  upon  the  law.  He  is  identified 
with  it.  Its  character  as  a  useful  and  noble  service  depends 
upon  the  character  of  the  profession.  So  as  men  see  the 
profession  in  individuals  rather  than  in  the  whole,  it  has 
happened  that  much  unmerited  reproach  and  obloquy  has 
fallen  on  the  law." 

These  words,  spoken  by  the  late  Senator  Vilas  to  the  Law 
Class  of  the  State  University  are  utterances  which  convey 
precious  and  solemn  truths.  They  express  an  ideal  that 
every  member  of  the  bar  of  honorable  intentions  aspires  to 
achieve.  This  court  in  Vernon  County  Bar  Association  v, 
McKibUn,  153  Wis.  350,  141  N.  W.  283,  declared: 

"An  attorney  is  an  officer  of  the  court  and,  in  a  sense,  of 
the  state.  The  position  is  one  of  much  dignity  and  responsi- 
bility. It  is  very  important  to  the  people  and  the  court  that 
the  standard  of  admission  to  the  place  and  retention  thereof 
should  be  as  high  as  practicable  in  law,  and  maintained  as 
high  as  practicable  in  fact." 

The  comments  of  former  Chief  Justice  Ryan  in  speaking 
to  the  members  of  the  bar  of  their  duty  to  preserve  the  power 
and  influence  of  the  profession  are  pertinent  and  informing 
in  this  connection: 

"A  knavish  lawyer  is  certainly  the  most  dangerous  of  all 
knaves.  For  it  is  to  the  profession  that  in  time  of  peril  all 
rights  of  person  and  property  are  committed.  The  bar  is 
the  trustee  of  everything  which  man  holds  sacred,  and  the 
opportunity  to  betray  is  fearfully  easy.  Indeed  it  may  be 
truly  said  that  integrity  of  character  is  as  essential  to  a 
lawyer  as  professional  learning.  For  without  innate  love 
of  truth  and  justice  it  is  impossible  truly  to  comprehend  a 
profession  essentially  founded  on  truth  and  justice." 
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The  power  of  courts  to  remove  an  unfaithful  member 
from  the  office  of  attorney  has  been  recognized  and  asserted 
by  the  courts  of  this  state  from  an  early  day.  In  re  Mosness, 
39  Wis.  509;  In  re  Orton,  54  Wis.  379,  11  N.  W.  584; 
Vernon  County  Bar  Association  v,  McKibbin,  153  Wis.  350, 
141  N.  W.  283.    See,  also,  Ann.  Cases  1913D,  1156  ^/  seq. 

The  case  before  us  is  so  clear  and  flagrant  a  breach  of 
professional  ethics  that  comment  on  the  facts  is  superfluous. 
The  manner  in  which  respondent  exercised  the  privileges  of 
an  attorney  shows  him  to  be  an  unfit  and  unsafe  person  to 
hold  the  privileges  conferred  upon  a  licensed  attorney.  The 
court  being  officially  advised  that  respondent  has  forfeited 
the  right  to  hold  the  office  of  attorney  at  law,  there  is  no 
other  course  to  follow  than  to  have  his  license  revoked  and 
debar  him  from  exercising  the  privileges  of  this  office.  It 
is  a  duty  the  court  owes  to  the  profession,  to  the  people  of 
the  state,  and  to  an  honorable  and  upright  administration 
of  justice. 

The  petition  praying  for  the  revocation  of  defendant's 
license  admitting  him  to  the  practice  as  attorney  in  the  courts 
of  this  state  must  be  granted. 

DoERFLER,  J.,  took  no  part. 


State,  Plaintiff,  vs.  Fischer,  Defendant. 

September  23-— October  7,  ip2i. 

Criminal  law:  Jurisdiction  of  circuit  courts:  How  curtailed:  In- 
ferior courts:  Grand  fury:  Writ  of  prohibition. 

1.  Under  sec.  8,  art.  VII,  Const.,  and  sec.  113.03,  Stats.,  the  cir- 
cuit court  is  a  court  with  general  jurisdiction  to  hear  all  mat- 
ters, civil  and  criminal,  within  this  state,  and  no  portion  of 
its  jurisdiction  can  be  deemed  to  have  been  taken  away  from 
it  excepting  only  by  unmistakable  legislative  language  to  that 
effect. 
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2.  Ch.  18,  Laws  1909,  creating  the  municipal  court  of  Kenosha 

county,  though  it  gives  that  court  jurisdiction  to  summon  a 
grand  jury  and  proceed  with  indictments,  does  not  deprive 
the  circuit  court  for  Kenosha  county  of  such  jurisdiction. 

3.  A  writ  of  prohibition  is  the  proper  and  the  only  remedy  tha't 

would  afford  adequate  relief  where  an  indictment  has  been 
returned  to  a  court  which  had  no  jurisdiction  to  summon  a 
grand  jury  and  proceed  by  indictment. 

Petition  for  writ  of  certiorari.    Denied. 

For  the  plaintiff  there  was  a  brief  by  the  Attorney 
General,  J.  E.  Messerschnddt,  assistant  attorney  general, 
Frank  S.  Symnwnds,  district  attorney  of  Kenosha  county, 
and  Mortimer  E.  Walker,  special  assistant  district  attorney ; 
and  the  cause  was  argued  orally  by  Mr.  Messerschmidt  and 
Af/.  Walker. 

For  the  defendant  there  was  a  brief  by  Cavanagh  & 
Mittlestaed  of  Kenosha,  and  oral  argument  by  /?.  P.  Cav- 
anagh. 

The  following  opinion  was  filed  October  7,  1921: 

Per  Curiam.    In  this  case  it  is  decided: 

(1)  That  the  writ  of  certiorari  to  review  the  orders  of 
the  circuit  court  for  Kenosha  county  overruling  defendant's 
motion  to  dismiss  and  quash  the  indictment  presented  by  the 
grand  jury  against  the  above  named  defendant,  was  improvi- 
dently  issued  and  must  be  quashed. 

(2)  That  the  circuit  court  for  Kenosha  county  by  indict- 
ment  has  jurisdiction  of  the  offense  charged  against  this  de- 
fendant. 

An  opinion  will  be  filed  expressing  the  views  of  the  court 
upon  the  question  involved  in  this  decision. 

On  October  18,  1921,  the  following  opinion  was  filed: 

Petition  to  this  court  for  a  writ  of  certiorari  to  review 
orders  of   the   circuit  court   for  Kenosha   county,   E.    B. 
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Belden,  Circuit  Judge,  presiding,  dated  September  1,  1921, 
overruling  petitioner's  motion  to  dismiss  an  indictment  and 
overruling  petitioner's  motion  to  quash  such  indictment,  for 
the  reason  that  said  circuit  court  for  Kenosha  county  has  no 
jurisdiction  of  the  matter. 

DoERFLER,  J.  At  the  regular  March  term  in  the  year 
1921  of  the  circuit  court  for  Kenosha  county,  a  grand  jury 
having  been  summoned,  impaneled,  sworn,  and  charged 
to  inquire  for  the  state  of  Wisconsin  did,  on  the  12th  day 
of  August,  1921,  during  said  term,  present  an  indictment 
containing  four  counts  against  the  petitioner  charging  him 
with  the  unlawful  sale  of  intoxicating  liquors  under  sec. 
1569 — 3,  Stats.  Petitioner  was  thereupon  arraigned  before 
said  circuit  court,  pleaded  not  guilty  to  each  of  the  counts  of 
said  indictment,  and,  among  other  things,  moved  to  dismiss 
said  indictment  for  the  reason  that  the  circuit  court  for 
Kenosha  county  has  no  jurisdiction  in  said  matter.  The 
motion  of  the  petitioner  was  overruled,  and  he  now  seeks  to 
have  a  review  of  the  order  of  the  circuit  court  by  a  writ  of 
certiorari  from  this  court. 

During  the  argument  of  the  matter  before  this  court  it 
was  stipulated  in  open  court,  by  the  respective  counsel  for 
the  parties,  that  if  this  court  should  be  of  the  opinion  that 
the  matter  could  not  properly  and  legally  be  determined  upon 
a  writ  of  certiorari y  then  and  in  that  case  the  matter  could 
be  treated  as  though  it  were  before  the  court  upon  a  petition 
for  a  writ  of  prohibition. 

We  will  first  consider  and  determine  the  issue  involved 
with  respect  to  the  jurisdiction  of  the  circuit  court. 

Sec.  8,  art.  VII,  Const.,  provides  as  follows:      , 

"The  circuit  courts  shall  have  original  jurisdiction  in  all 
matters  civil  and  criminal  within  this  state,  not  excepted  in 
this  constitution,  and  not  hereafter  prohibited  by  law." 
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Sec.  113.03,  Stats.,  reads,  as  follows: 

< 

"The  circuit  courts  have  the  general  jurisdiction  pre- 
scribed for  them  by  the  constitution,  and  have  power  to  issue 
all  writs,  process  and  commissions  provided  therein  or  by  the 
statutes,  or  which  may  be  necessary  to  the  diie  execution  of 
the  powers  vested  in  them.  They  have  power  to  hear  and 
determine,  within  their  respective  circuits,  all  civil  actions 
and  proceedings  and  all  cases  of  crimes  and  misdemeanors 
of  every  kind,  not  exclusively  cognizable  by  a  justice  of  the 
peace  or  some  other  inferior  court;  and  they  have  all  the 
powers,  according  to  the  usages  of  courts  of  law  and  equity, 
necessary  to  the  full  and  complete  jurisdiction  of  the  causes 
and  parties  and  the  full  and  complete  administration  of 
justice,  and  to  carry  into  effect  their  judgments,  orders  and 
other  determinations,  subject  to  re-examination  by  the  su- 
preme court  as  provided  by  law.  Said  courts  and  the  judges 
thereof  have  power  to  award  all  such  writs,  process  and 
commissions,  throughout  the  state,  returnable  in  the  proper 
county." 

The  circuit  court,  therefore,  is  a  court  with  general  juris- 
diction to  hear  all  matters,  civil  and  criminal,  within  this 
state,  and  no  portion  of  its  constitutional  or  statutory  juris- 
diction can  be  deemed  to  have  been  taken  away  from  it  by 
the  legislature  excepting  only  by  some  unmistakable  legis- 
lative language  to  that  effect.  Wieden  v,  5'/a/^/141  Wis. 
585, 124  N.  W.  509 ;  State  v,  Grunke,  88  Wis.  159,  59  N.  W. 
452;  Faust  v.  State,  45  Wis.  273 ;  Goyke  v.  State,  136  Wis. 
557,  117  N.  W.  1027,  1126.  So  that  it  is  clear  from  the 
provisions  of  the.  constitution  and  statutes  above  cited,  and 
the  interpretations  of  such  provisions  in  the  cases  above  re- 
ferred to,  that  the  circuit  court  for  Kenosha  county,  at  the 
time  when  the  grand  jury  was  summoned  and  while  the  pro- 
ceedings were  had  under  the  indictment  in  question,  had  full 
and  complete  jurisdiction  over  the  subject  matter  involved, 
unless  said  circuit  court  had  been  deprived  of  such  jurisdic- 
tion by  legislative  enactment,  clear  and  unmistakable  in  its 
import  and  in  the  language  used. 
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Ch.  18,  Laws  1909,  creating  a  municipal  court  in  Kenosha 
county  and  defining  its  jurisdiction,  etc.,  provides,  among 
other  things,  as  follows : 

"Section  3.  The  municipal  court  of  Kenosha  county  shall 
have  and  exercise  powers  and  jurisdiction  concurrent  with 
and  equal  to 'the  circuit  court  of  Kenosha  county  in  bastardy 
cases  and  in  all  cases  of  crimes  and  misdemeanors  arising  in 
said  county,  wherein  the  maximum  penalty  does  not  exceed 
five  years  in  the  state  prison." 

Under  this  section  of  the  Kenosha  act  it  is  clear  that  no 
jurisdiction  is  taken  away  from  the  circuit  court  and  that  the 
jurisdiction  of  the  municipal  court  in  all  cases  of  crimes  and 
misdemeanors  arising  in  said  Kenosha  county  wherein  the 
maximum  penalty  does  not  exceed  five  years  in  the  state 
prison  is  concurrent  with  and  equal  to  that  of  the  circuit 
court. 

Sec.  6  of  said  Kenosha  act  provides: 

"Said  judge  and  the  several  circuit  court  commissioners 
shall  have  exclusive  jurisdiction  to  institute  and  conduct 
examinations  in  all  criminal  and  bastardy  cases  arising 
within  the  county  of  Kenosha,  and  the  power  and  jurisdic- 
tion to  cause  to  come  before  him  or  them  the  persons  so 
charged  with  committing  bastardy  or  any  criminal  offense, 
within  such  county,  and  commit  them  to  jail  or  bind  them 
over  for  trial  at  the  next  term  of  said  municipal  court  or  to 
the  circuit  court  as  the  case  may  require,  and  on  a  plea  of 
^ilty  by  the  accused  and  a  request  by  him  to  be  sentenced, 
the  said  judge  shall  have  power,  authority  and  jurisdiction 
to  sentence  the  accused  for  any  offense  except  homicide." 

Sec.  6  makes  it  clear  that  the  object  and  purpose  of  creat- 
ing the  Kenosha  municipal  court  was  to  relieve  in  a  large 
raeasure  the  circuit  court  for  Kenosha  county  and  to  divert 
a  considerable  portion  of  the  business,  which  prior  to  that 
time  had  been  sent  to  the  circuit  court,  to  the  municipal 
court.  So  that,  while  the  circuit  court  has  not  been  de- 
prived of  any  jurisdiction  and  ^yhile  it  has  not  had  its  juris- 
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diction  curtailed,  the  legislature  has  seen  fit,  by  means  of  the 
Kenosha  act,  to  establish  a  new  course  which  actions  and 
proceedings  must  take,  which,  after  having  originated  in  the 
municipal  court  and  before  court  commissioners,  are  di- 
verted from  their  former  course  to  the  circuit  court,  to  the 
newly  created  court,  namely,  the  municipal  court. 

This  conclusion  so  arrived  at  is  the  only  one  which  har- 
monizes with  the  provisions  of  sec.  3  of  the  Kenosha  act, 
under  and  pursuant  to  which  the  municipal  court  of  Kenosha 
coimty  is  authorized  to  exercise  powers  and  jurisdiction 
concurrent  with  and  equal  to  the  circuit  court  for  Kenosha 
county  in  bastardy  cases  and  in  all  cases  of  crimes  and  mis- 
demeanors arising  in  said  county  wherein  the  maximum 
penalty  does  not  exceed  five  years  in  the  state  prison. 

Note,  however,  that  the  section  last  above  referred  to  con- 
fers exclusive  jurisdiction  to  institute  and  conduct  examina- 
tions, etc.,  in  the  cases  referred  to  in  said  section,  and  no- 
where refers  to  indictments  of  a  grand  jury.  So  that,  unless 
in  other  provisions  of  the  act,  in  express  and  clear  and  un- 
mistakable language,  it  deprives  the  circuit  court  of  its  right 
to  summon  a  grand  jury  in  all  criminal  cases  and  to  proceed 
by  indictment,  the  circuit  court  has  not  been  deprived  of 
such  jurisdiction  and  still  retains  the  same. 

Inasmuch  as  the  other  provisions  referred  to  in  said  sec.  6 
are  not  germane  to  the  specific  issue  involved  herein  they 
will  not  be  further  considered  herein. 

Sec.  7  of  said  Kenosha  act  provides  as  follows: 

"All  examinations,  recognizances  and  commitments  from 
or  by  said  municipal  judge  or  other  examining  magistrates 
of  said  county  of  Kenosha  in  bastardy  cases,  and  in  all 
criminal  cases  wherein  the  maximum  penalty  does  not  €bc- 
ceed  five  years  in  the  state  prison,  shall  be  certified  and 
returned  to  such  municipal  court  instead  of  to  the  circuit 
court  for  said  county  of  Kenosha,  within  the  time  prescribed 
by  law,  and  the  attendance  of  witnesses  required  upon  the 
trial  of  any  person  so  committed  shall  be  secured  in  the  same 
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manner  as  provided  by  law  in  the  circuit  court,  and  all  such 
cases  shall  thereafter  be  proceeded  with  and  tried  in  said 
municipal  court,  as  provided  by  law  in  similar  cases  in  circuit 
courts." 

Sec.  10  of  said  Kenosha  act  provides: 

"If  any  person  charged  upon  indictnmnt  or  information 
with  a  criminal  offense  shall  have  procured  a  change  of 
venue  to  the  circuit  court  of  Kenosha  county,  said  municipal 
court  shall  commit  or  hold  the  party  to  bail  to  appear  at  the 
next  term  of  the  circuit  court,"  etc. 

The  word  "indictment"  as  used  in  sec.  10  refers  specific- 
ally to  an  indictment  returned  in  the  municipal  court  of 
Kenosha  county,  and  inasmuch  as  sec.  3  of  the  act  confers 
concurrent  jurisdiction  upon  the  municipal  court  equal  to 
the  circuit  court  for  Kenosha  county  in  all  cases  of  crimes 
and  misdemeanors  arising  in  said  county  wherein  the  maxi- 
mum penalty  does  not  exceed  five  years  in  the  state  prison, 
the  conclusion  is  irresistible  that  the  conferring  of  such  ju- 
risdiction also  gives  jurisdiction  to  the  municipal  court  to 
summon  a  grand  jury  and  to  proceed  by  indictments,  etc. 

Sec.  10  also  makes  it  clear  that  the  circuit  court  for  Ke- 
nosha county  has  jurisdiction  to  hear  and  try  all  cases  com- 
ing to  it  pursuant  to  a  change  of  venue  from  the  municipal 
court. 

Nowhere  in  the  municipal  court  act  is  there  anything  to 
indicate,  by  express  language  or  by  implication,  that  it  was 
the  intention  of  the  legislature  to,  or  that  it  did,  deprive  the 
circuit  court  for  Kenosha  county  of  jurisdiction  to  summon 
a  grand  jury  and  to  proceed  with  indictments.  Therefore 
it  necessarily  follows  that  the  jurisdiction  of  the  circuit 
court  with  respect  to  the  matters  involved  in  the  instant  case 
has  in  nowise  been  curtailed  or  impaired. 

We  now  come  to  the  other  issue  involved  in  this  case, 
namely:  Assuming  that  the  circuit  court  had  no  jurisdiction 
in  this  case,  would  the  proper  procedure  be  to  apply  for  a 
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writ  of  prohibition,  or  would  the  writ  of  certiorari  afford  a 
proper  remedy  ? 

In  Hauser  v.  State,  33  Wis.  678,  and  in  Martin  7K  State, 
35  Wis.  294,  writs  of  certiorari  were  issued  and  the  ques- 
tions involved  in  those  cases  were  considered  and  determined 
by  this  court  as  thcJugh  such  writs  were  proper  writs  under 
the  circumstances.  In  those  cases,  however,  the  regularity 
and  propriety  of  the  writs  were  assumed,  and  the  practice 
was  not  in  fact  determined  in  the  decisions. 

In  Chittenden  v.  State,  41  Wis.  285,  293,  which  was  a 
criminal  case  in  the  circuit  court  for  Dane  county,  in  which 
an  attempt  was  made  to  remove  the  case  for  a  second  time, 
and  the  court  retained  jurisdiction,  and  it  was  sought  to 
raise  the  question  of  jurisdiction  of  the  court  by  a  common- 
law  writ  of  certiorari,  the  court  uses  this  language : 

"To  our  minds  it  is  a  serious  question  whether  this  posi- 
tion of  counsel  is  not  correct  and  in  strict  accord  with  the 
principles  and  rules  of  practice  which  govern  proceedings 
in  civil  and  criminal  actions.  It  is  obvious  that  the  writ  is 
resorted  to  in  the  present  case  as  a  mode  of  appeal  from  the 
decision  of  the  circuit  court  refusing  to  dismiss  all  proceed- 
ings in  the  cause.  And  the  question  is,  whether  such  a  ruling 
can  be  brought  before  this  court  for  review  by  a  common-law 
certiorari.  The  circuit  court  is  a  court  of  general  juris- 
diction in  civil  and  criminal  matters,  under  the  constitution ; 
and  it  was  proceeding  in  the  action  according  to  the  course 
of  the  common  law.  If  the  court  was  proceeding  in  the 
cause  without  jurisdiction,  the  appropriate  writ  to  be  applied 
for  from  this  court  would  seem  to  be  the  writ  of  prohibition, 
and  not  a  common-law  certiorari.  It  seems  to  us,  if  the 
writ  is  a  proper  process  for  correcting  the  alleged  error  of 
the  circuit  court  in  refusing  to  dismiss  the  proceeding,  it 
might  be  resorted  to  at  any  stage  of  the  cause  to  bring  up 
for  review  any  erroneous  decision  which  that  court  might 
make.  The  great  inconvenience  which  would  result  if  such 
a  practice  is  sanctioned  is  too  obvious  to  need  comment. 
True,  in  the  Hauser  Case  [33  Wis.  678]  the  writ  was  sued 
out  to  review  a  decision  of  the  municipal  court  of  the  city 
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\  of  Milwaukee  refusing  to  quash  an  information  for  publish- 
ing a  libel.  In  the  Martin  Case  [35  Wis. '294],  the  question 
was  whether  the  circuit  court,  under  the  circumstances, 
should  have  changed  the  place  of  trial.  If  the  question  of 
practice  had  been  considered  and  settled  by  the  court  in 
those  cases,  we  should  feel  bound  by  the  adjudications. 
But  it  was  not ;  and  therefore,  under  the  circumstances,  the 
question  of  practice  will  be  deemed  an  open  one  in  this 
court.  On  account  of  the  absence  of  the  chief  justice, 
no  attempt  will  be  made  to  settle  the  practice  in  this  case ; 
but  we  thought  i|  advisable  to  make  the  suggestions  we 
have,  in  order  that  the  profession  might  not  be  misled  by  the 
above  decisions,  or  infer  that  the  practice  was  already 
definitely  determined  and  settled  in  such  cases." 

It  is  also  held  in  Barry  v.  Blackhawk  Co.  Dist  Court,  167 
Iowa,  306,  149  N.  W.  449,  that  the  mere  fact  that  a  court 
proposes  to  act  in  excess  of  jurisdiction  or  entirely  without 
jurisdiction  is  to  be  remedied  by  a  writ  of  prohibition  rather 
than  the  writ  of  certiorari.  See,  also,  1 1  Corp.  Jur.  p.  90. 
And  in  speaking  of  a  writ  of  certiorari  it  is  said : 

''It  is  not  a  flexible  remedy,  inasmuch  as  all  that  can  be 
done  under  it  is  to  quash  or  to  refuse  to  quash  the  pro- 
ceedings complained  of.  The  office  of  a  certiorari,  is  to  bring 
up  the  proceedings  of  the  court  below  for  examination,  that 
they  may  be  affirmed  or  quashed,  and  not  to  enforce  any 
rights  growing  out  of  those  proceedings.  It  would  therefore 
not  be  a  proper  or  an  adequate  remedy." 

"The  writ  of  prohibition  is  an  extraordinary  judicial 
writ  issuing  out  of  a  court  of  superior  jurisdiction  and 
directed  to  an  inferior  tribunal  properly  and  technically 
denominated  such,  or  to  an  inferior  ministerial  tribunal 
possessing  incidentally  judicial  powers  and  known  as  a 
quasi'judicidl  tribunal,  or  even  in  extreme  cases  to  a  purely 
ministerial  body,  commanding  it  to  cease  abusing  or  usurps 
ing  judicial  functions.  A  writ  of  prohibition  is  a  prerogative 
writ  to  be  used  with  great  caution  and  forbearance  for  the 
furtherance  of  justice,  and  for  securing  order  and  regularity 
in  all  the  tribunals  where  there  is  no  other  regular  and 
ordinary  remedy.    The  legitimate  scope  and  purpose  of  thf 
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writ  is  to  keep  inferior  courts  within  the  limits  of  their  own 
jurisdiction,  and  to  prevent  them  ffom  encroaching  upon 
the  jurisdiction  of  other  tribunals."    32  Cyc.  598,  599. 

"The  power  of  *a  general  superintending  control  over 
all  inferior  courts'  which  the  constitution  (art.  VII,  sec.  3) 
grants  to  this  court  was  first  extensively  considered  and  its 
limits  defined  in  the  case  of  State  ex  rel.  Fourth  Nat  Bank 
V.  Johnson,  103  Wis.  591,  79  N.  W.  1081.  The  subject 
has  been  discussed  in  a  number  of  cases  since  that  time,  but 
no  attempt  has  been  made  either  to  vary  or  enlarge  the 
general  principles  laid  down  in  the  first  named  case,  but,  on 
the  other  hand,  in  all  of  the  subsequent  cases  those  principles 
have  been  either  literally  or  in  substance  approved  and 
applied. 

"Those  principles  in  substance  are  that  this  jurisdiction 
is  not  to  be  exercised  upon  light  occasion,  but  only  upon 
some  grave  exigency ;  that  the  writs  by  which  it  is  exercised 
will  not  be  used  to  perform  the  ordinary  functions  of  an 
appeal  or  writ  of  error ;  that  the  duty  of  the  court  below  must 
be  plain;  its  refusal  to  proceed  within  the  line  of  such  duty, 
or,  on  the  other,  hand,  its  intent  to  proceed  in  violation  of 
such  duty  must  be  clear,  the  results  must  be  not  only  pre- 
judicial, but  must  involve  extraordinary  hardship;  the 
remedy  by  appeal  or  writ  of  error  must  be  utterly  inade- 
quate; and  the  application  for  the  exercise  of  the  power  of 
superintending  control  must  be  speedy  and  prompt." 
Petition  of  Fierce-Arrow  M.  C.  Co.  143  Wis.  282,  127 
N.  W.  998 ;  State  ex  rel  Fourth  Nat  Bank  v.  Johnson,  103 
Wis.  591,  79  N.  W.  1081 ;  State  ex  rel  Milwaukee  E.  R.  & 
L.  Co.  V.  Circuit  Court,  133  Wis.  442,  113  N.  W.  722;  State 
ex  rel  Milwaukee  v.  Ludivig,  106  Wis.  226,  82  N.  W.  158; 
State  ex  rel  Umbreit  v.  Helms,  136  Wis.  432,  118  N.  W. 
158. 

It  will  readily  be  seen  that,  assuming  that  the  circuit  court 
had  no  jurisdiction  in  the  instant  case,  all  of  the  requirements 
based  upon  the  aforesaid  principles  would  exist  in  the  high- 
est degree,  and  that  therefore  a  writ  of  prohibition,  as  is 
practically  conceded  by  the  learned  counsel  for  the  state  and 
as  is  strongly  intimated  in  the  case  of  Chittenden  v.  State, 
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41  Wis.  285,  would  be  the  proper  and  the  only  remedy  that 
would  afford  adequate  relief.  \ 

However,  it  having  been  herein  held  that  the  circuit  court 
has  jurisdiction  in  this  case,  the  application  for  a  writ  of 
prohibition  must  be  denied. 

By  the  Court, — It  is  so  ordered. 


Schroeder,  Trustee,  Respondent,  vs.  Arcade:  Theater 

Company  and  others,  Appellants. 

Schroeder,  Trustee,  Respondent,  vs.  Berlin  Arcade  Real 

Estate  Company  and  others.  Appellants. 

March  ii — October  i8,  1^21. 

Mortgages:  Trust  deeds:  Nature  and  legal  effect:  Construction: 
Equities  subsequently  accruing:  Priorities:  Trustee:  Repre- 
sentative capacity:  Authority:  Source  of  powers:  Duty  to  use 
good  faith:  Subjecting  trust  deed  to  lease:  Real  parties  in  in- 
terest: Estoppel:  Entry  after  condition  broken:  Attornment : 
Relation  between  trustee  and  tenants  of  mortgagor :  Foreclos- 
ure: Trustee  as  party  in  individual  capacity:  Interpleader: 
Accounting  by  trustee:  Default  of  mortgagor : Notice :  Failure 
to  pay  taxes:  Interest  advanced  by  trustee:  Subrogation:  Un- 
authorised act  of  trustee:  Who  may  question:  Second  mort- 
gagees: Marshaling  assets  and  securities.        j 

1.  A  deed  of  trust  is  a  security  for  money  advanced  under  the  bond 

issue,  and  in  legal  effect  is  nothing  more  than  a  mortgage, 
title  to  the  property  remaining  in  the  mortgagor  and  the  mort- 
gage merely  securing  the  debt.  The  right,  of  a  mortgagee 
who  has  secured  peaceable  possession  of  the  mortgaged  prem- 
ises after  condition  broken  to  retain  them  until  the  debt  is 
paid,  is  not  based  on  any  title  in  him,  but  upon  his  equitable 
right  to  be  paid  without  being  put  to  the  costs  of  an  action. 

2.  Tijust  deeds,  although  of  comparatively  recent  origin,  are  to  be 

encouraged  because  they  offer  an  opportunity  of  investment 
to  the  public  at  large  in  remunerative  and  successful,. enter- 
prises and  because  they  have  a  tendency  to  bring  about  a 
mutuality  of  interest  and  better  understanding  among  em- 
pfoyers'and  employees  generally.    The  salability  of  the  bond 
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issue  depends  upon  the  fixed  and  unshakable  security  of  the 
trust  deed,  and  therefore  the  general  rule  has  been  evolved 
that  a  fixed  legal  right  under  a  mortgage  cannot  be  impaired 
by  any  equity  subsequently  arising. 

3.  The  trustee  of  the  deed  of  trust  in  some  respects  represents  the 

bondholders,  in  other  respects  the  mortgagor,  and  in  still  other 
respects  both  bondholders  and  mortgagor ;  but  the  provisions 
of  a  mortgage  are  not  personal  to  the  mortgagee,  but  are  for 
the  benefit  and  security  of  the  mortgage  debt. 

4.  The  authority  of  the  trustee  to  act  for  the  bondholders  is  pre- 

scribed and  limited  by  the  terms  of  the  trust  deed;  and  an 
analysis  of  the  provisions  of  the  instrument  here  involved  dis- 
closes that  the  contracting  parties  appreciated  that  the  rights, 
powers,  duties,  and  privileges  of  the  trustee  depend  upon  the 
trust  instrument. 

5.  Since  by  the  trust  deed  the  trustee  is  required  and  obligated  to 

act  in  a  dual  capacity,  it  is  incumbent  on  him,  in  the  execution 
of  his  duties  and  powers,  to  use  the  utmost  good  faith  towards 
all  parties  in  interest. 

6.  Where  the  owner  of  a  ninety-nine-year  lease  on  real  property 

erected  a  substantial  building,  and  upon  the  property  thus 
improved  placed  a  large  bond  issue  maturing  five  years  from 
its  date,  and  subsequently  made  a  fifteen-year  lease  with  a 
theater  company  which  expended  considerable  sums  in  altera- 
tions of  the  building,  the  fact  that  representatives  of  the 
theater  company,  before  any  default  in  the  conditions  of  the 
trust  deed,  interviewed  the  trustee  and  discussed  the  terms  of 
the  proposed  lease,  and  that  the  trustee  approved  both  the 
lease  and  the  proposed  alterations,  did  not  make  the  trust  deed 
subject  to  the  lease,  as  the  trustee  was  not  authorized,  ex- 
pressly or  by  necessary  implication,  by  any  of  the  provisions 
of  the  trust  deed,  to  subject  the  trust  deed  to  a  subsequently- 
made  lease. 

7.  The  real  party  in  interest  is  not  the  trustee  but  the  bondholders, 

and  since  they  had  no  knowledge  of  the  lease  of  the  theater 
company  or  of  the  proposed  changes,  and  the  trustee  having 
no  authority  to  make  a  lease,  the  bondholders  are  not  estopped 
from  claiming  the  priority  of  the  trust  deed  over  the  lease. 

8.  The  assignment  of  rents  to  the  mortgagee,  followed  by  notices 

of  such  assignment,  served  by  both  mortgagor  and  mortgagee 
on  the  theater  company,  and  the  payment  of  rents  to  the 
mortgagee  thereafter,  did  not  establish  the  relationship  of 
landlord  and  tenant,  as  the  law  of  attornment  does  not  apply 
as  between  the  tenant  of  a  mortgagor  and  the  mortgagee  in 
those  states  where  the  legal  title  does  not  pass  to  the  mort- 
%agee. 
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9.  After  entry  by  the  mortgagee  upon  condition  broken  he  may 
treat  tenants  under  leases  subsequent  to  his  mortgage  as  tres- 
passers, or  he  may  recognize  them  as  his  tenants.  In  this 
case,  where  the  mortgagee  entered  after  condition  broken,  col- 
lected rents,  and  immediately  commenced  foreclosure,  it  is 
held  that  the  mortgagee  manifested  his  intention  of  not  treat- 
ing the  tenant  as  a  trespasser,  but  of  treating  him  as  a  new 
tenant  under  a  lease  terminating  upon  the  sale  of  the  property 
in  the  foreclosure  proceedings. 

10.  A  trustee  foreclosing  a  trust  deed  cannot  be  considered  a  party 

as  an  individual  unless  he  is. impleaded  in  his  individual  ca- 
pacity. 

1 1 .  Failure  to  use  reasonable  diligence,  or  an  abuse  of  his  discre- 

tionary powers,  renders  a  trustee  under  a  trust  deed  personally 
liable  to  'the  party  injured  for  the  damages  done. 

12.  Under  sees.  2610  and  2656a,  Stats.,  the  court  could  have  per- 

mitted the  interpleading  of  the  trustee  as  an  individual,  even 
after  the  trial  of  the  issues  had  proceeded  for  a  period  of  two 
weeks,  so  as  to  enable  an  accounting  and  a  final  adjudication 
of  the  issues  presented  by  defendants,  who  claimed  that  the 
trustee  had  misappropriated  funds. 

13.  The  right  to  interplead  a  third  person  under  sees.  2610  and 

2656a,  Stats.,  is  discretionary  with  the  court,  but  ^n  order 
denying  a  motion  to  bring  in  a  person  who  may  be  a  proper 
but  not  a  necessary  party  is  not  appealable. 

14.  A  trust  deed  which  provided  that  in  case  a  default  in  the  pay- 

ment of  interest  continued  for  six  months  after  written  de- 
mand for  payment,,  or  in  case  default  should  be  made  in  the 
performance  of  any  of  the  provisions  of  the  trust  deed  or  in 
the  lease  which  was  mortgaged  under  such  trust  deed  it  was 
lawful  for  the  trustee,  and  upon  request  of  a  designated  num- 
ber of  bondholders  it  was  his  duty,  to  enforce  by  foreclosure 
or  otherwise  the  terms  of  the  trust  deed,  and  which  provided 
further  that  in  case  of  default  by  the  mortgagor  in  the  per- 
formance of  the  conditions  of  the  lease,  one  of  which  was 
the  obligation  to  pay  taxes,  the  trustee  might  declare  the  whole 
debt  due, — ^authorized  the  trustee  without  a  meeting  of  the 
bondholders,  upon  failure  of  the  mortgagor  to  pay  taxes,  to 
declare  the  principal  due  and  to  proceed  to  a  foreclosure. 

15.  Although  the  lease  provided  that  any  successor  in  interest  of 

the  lessee  was  entitled  to  six  months,  after  written  notice,  to 
comply  with  any  provision  of  the  lease  alleged  to  have  been 
breached,  the  trust  deed  is  construed  to  authorize  the  trustee 
to  declare  due  and  foreclose  the  whole  issue  upon  default  in 
payment  of  taxes. 
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16.  Where  the  evidence  showed  that  the  trustee  had  advanced  mon- 

eys for  the  payment  of  interest  and  held  the  matured  interest 
coupons  as  security  for  such  advances,  the  trustee  is  subro- 
gated for  the  payments  so  made  to  the  interest  of  the  bond- 
holders under  the  coupons. 

17.  If  the  trustee  misapplied  the  proceeds  of  the  bond  issue  by 

authorizing  the  mortgagor  to  expend  the  same  for  purposes 
other  than  as  limited  by  the  trust  deed,  the  bondholders  might, 
by  appropriate  pleading,  have  enforced  an  accounting  as  to 
such  improper  expenditure,  but  they  nlight  also  rely  on  the 
security  of  the  trust  deed.  The'clause  in  the  trust  deed  as  to 
the  expenditure  of  the  proceeds  of  the  issue  is  a  personal 
covenant  between  mortgagor  and  bondholder,  which  in  no 
-manner  inures  to  the  benefit  of  the  second-mortgage  bond- 
holders, and  does  not  run  with  the  land  so  as  to  enable  the 
latter  to  take  advantage  of  it. 

18.  The  doctrine  of  marshaling  of  assets  and  securities  is  recog- 

nized in  this  state  and  should  be  applied  wherever  available, 
if  the  same  does  not  work  hardship  or  inequity  to  the  inter- 
ests of  the  first-mortgage  bondholders;  but  this  doctrine  is 
inapplicable  where  the  paramount  creditor  is  sought  to  be 
compelled  to  exhaust  a  mere  personal  remedy. 
EscHWEiLER,  J.,  dissents  in  part. 


Appeals  from  a  judgment  of  the  circuit  court  for  Mil- 
waukee county;  E.  T.  Fairchild,  Circuit  Judge.    Affirmed. 

This  is  an  action  brought  by  the  plaintiff,  as  trustee  for 
bondholders,  to  foreclose  a  certain  mortgage  in  the  form  of 
a  trust  deed,  executed  by  the  defendant  Berlin  Arcade  Real 
Estate  Company  (hereafter  referred  to  for  convenience  sake 
as  "Real  Estate  Company"), 

The  Real  Estate  Company,  in  the  year  1912,  was  the 
ownefr  of  a  ninety-nine-year  lease  upon  the^  following  de- 
scribed real  estate,  to  wit:  Lots  numbered  fourteen  (14) 
and  fifteen  (15)  in  block  numbered  twelve  {12),  in  W.  P. 
Young's  subdivision,  in  the  Thirteenth  zvard  of  the  city  of 
Milwaukee,  Milwaukee  counfy,  Wisconsin,  which  lease  it 
held  under  and  pursuant  to  an  assignment  from  Hie  Realty 
Investment  Company,  a  corporation,  the  lease  liaving  been 
entered  into  on  the  27th  day  of  April,  1912,  by  and  between 
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Maria  Niemann,  of  Milwaukee,  Wisconsin,  and  said  Realty 
Investment  Company. 

On  the  28th  day  of  June,  1912,  the  Real  Estate  Company 
executed  a  trust  deed  or  mortgage  on  its  leasehold  interest, 
for  the  sum  of  $125,000,  to  the  plaintiff  Edzvard  Schroeder, 
as  trustee  for  bondholders,  to  secure  the  payment  of  250 
bonds,  each  bond  being  in  the  sum  of  $500  and  being  num- 
bered consecutively  as  numbers  1  to  250,  inclusive,  bearing 
interest  at  the  rate  of  six  per  cent,  per  annum,  payable 
semi-annually,  in  accordance  with  certain  interest  coupons 
thereto  annexed,  the  principal  of  the  bonds  being  payable 
under  the  terms  thereof  on  the  1st  day  of  November,  1917. 
This  trust  deed  constituted  a  first  mortgage  upon  the  lease- 
hold interest  of  the  Real  Estate  Company. 

On  the  same  day^ to  wit,,  the  28th  day  of  June,  1912,  a 
secojQil  mortgg^e  or  deed  of  trust  was  executed  by  the  Real 
Estate  Company  on  said  property  to  the  plaintiff,  Edzvard 
Schroeder,  as  trustee  for  bondholders,  for  the  purpose  of 
securing  the  payment  of  100  bonds,  each  for  the  sum  of 
$500,  or  a  total  of  $50,000.  Said  second  trust  deed  or 
mortgage  constituted  a  second  mortgage,  upon  said  real  es- 
tate, subject  to  said  first  mortgage  for  $125,000. 

The  plaintiff  continued  to  act  as  trustee  under  both  of 
said  mortgage  bond  issues  until  the  28th  day  of  June,  1916,' 
at  which  time  he  resigned  as  trustee  under  the  second/ 
mortgage,  and  shortly  thereafter  commenced  this  action  of/ 
foreclosure  on  the  first  mortgage  or  trust  deed.  Subse- 
quently, and  by  proceedings  duly  had,  the  defendant  Leon- 
ard Leidig  was  duly  appointed  by  the  court  as  trustee  under 
the  second  trust  deed  or  mortgage,  and  was  made  a  party 
defendant  to  the  foreclosure  proceedings. 

In  and  by  the  ninety-nine-year  lease  above  referred  to, 
executed  by  the  said  Maria  Niemann  to  the  Realty  Invest- 
ment Company,  the  said  Realty  Investment  Company,  its 
successors  and  assigns,  agreed,  under  what  is  known  as  the 
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third  paragraph  of  said  lease,  to  erect  upon  the  leased  prem- 
ises, within  five  years  from  the  date  of  the  lease,  a  new 
business  building  of  modem  construction,  not  less  than  four 
stories  in  height,  at  a  cost  of  not  less  than  $75,000,  and  to 
insure  and  keep  insured  such  building,  when  so  erected  and 
constructed,  against  loss  or  damage  by  fire  in  the  sum  of 
$30,000  in  good  and  responsible  fire  insurance  companies, 
the  policies  of  insurance  to  be  assigned  and  delivered  to  the 
lessor  and  to  be  held  by  her  as  security  for  the  faithful  per- 
formance by  the  lessee  of  the  terms  and  conditions  of  said 
lease.  In  and  by  said  lease  the  lessee  also  covenanted  and 
agreed  that  "the  new  building  so  to  be  erected  shall  be  sub- 
stantial, and  shall  in  every  respect  comply  with  the  laws, 
ordinances,  and  regulations,  municipal  or  otherwise,  that 
may  govern  the  construction  of  the  same,  and  shall  save 
said  lessor  harmless  of  and  from  any  loss  or  damage  by 
reason  of  the  construction  of  said  new  building  and  by 
reason  of  any  mechanics'  liens  or  incumbrances  of  any  kind 
or  nature." 

Said  ninety-nine-year  lease  also  contains  what  is  known 
as  the  eleventh  paragraph  thereof,  which  provides  as  fol- 
lows, to  wit: 

"It  is  understood  and  agreed  that  it  will  be  necessary  that 
the  buildings  and  improvements  now  upon  said  lands  be 
removed  or  demolished  ...  as  hereinbefore  provided,  to 
make  room  for  the  new  building  to  be  erected  by  the  lessee, 
and  that  lessee  may  make  alterations  in  any  building  from 
time  to  time,  but  shall  not  make  such  as  will  substantiallv 
depreciate  the  value  of  any  building." 

In  other  respects  said  ninety-nine-year  lease  contains  pro- 
visions of  the  usual  and  ordinary  nature  of  documents  of 
that  kind. 

The  mortgages  above  referred  to  were  executed  for  the 
purpose  of  raising  money  to  pay  in  part  the  cost  of  the 
erection  and  construction  of  said  proposed  new  building 
and  for  other  purposes. 
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Said  first  trust  deed  or  mortgage,  among  other  things, 
contains  the  following  provisions,  to  wit: 

"Now,  therefore,  this  indenture  witnesseth,  that  the  mort- 
gagor, for  and  in  consideration  of  the  premises  and  of  $1 
received  by  it  from  the  trustee,  and  in  order  to  secure  the 
due  and  punctual  payment  of  the  principal  and  interest  of 
all  of  the  bonds  issued  hereunder,  and  at  any  time  outstand- 
ing, does  hereby  convey  and  assign  unto  the  trustee,  his  suc- 
cessors and  assigns  forever,  all  its  right,  title,  and  interest  in, 
to,  and  under  said  lease,  hereto  annexed  and  marked  'Ex- 
hibit A,'  and  to  any  and  all  future  income,  rents,  and  revenue 
from  the  lease  and  leased  property  and  any  part  thereof." 

The  habendum  clause  of  said  trust  deed,  among  other 
provisions,  contains  the  following: 

"That  until  default  shall  be  made  and  continued  by  the 
mortgagor  in  the  payment  of  the  principal  or  interest  of  any 
of  the  said  bonds  hereby  secured  as  hereinafter  provided,  or 
until  default  shall  be  made  and  continued  in  respect  to  some 
act,  thing,  obligation,  or  agreement  herein  required  to  be 
d(Mie,  performed,  or  kept  by  it  as  hereinafter  or  in  said  lease 
provided,  the  mortgagor  shall  be  permitted  to  possess,  man- 
age, use  and  enjoy  said  property  and  the  improvements,  ap- 
purtenances, rights,  and  privileges,  and  to  take  and  use  the 
incomes,  revenues,  rents,  and  profits  thereof  as  if  this  mort- 
gage had  not  been  made." 

Said  trust  deed  or  mortgage  also  contains  an  agreement 
on  the  part  of  the  Real  Estate  Company  to  the  effect  that 
the  leased  premises  shall  be  maintained  and  shall  not  at  any 
time  during  tl^e  continuance  of  the  mortgage  be  torn  down 
or  removed  without  the  consent  of  the  trustee  and  all  of  the 
holders  of  the  bonds  issued  under  said  first  bond  issue,  and 
in  the  event  of  the  destruction  by  fire  or  otherwise  the  said 
mortgagor  will  repair  or  rebuild  the  same  forthwith,  or 
erect  a  new  building  of  equal  value,  to  cost  at  least  the  sum 
of  $125,000,  and  that  in  the  event  that  the  mortgagor  fails 
within  ninety  days  after  the  damage  or  destruction  of  the 
building  to  repair  or  rebuild  the  same,  it  shall  become  lawful 
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for  the  trustee,  and  it  shall  be  his  duty,  upon  a  demand  in 
writing  signed  by  the  holders  of  one  third  of  the  bonds  then 
outstanding,  to  enter  and  take  possession  of  the  demised 
premises  and  exclude  the  mortgagor  therefrom,  and  repair, 
rebuild,  and  re|Jace  the  building  upon  said  premises  in  as 
good  condition  as  the  building  was  before  such  damage  had 
occurred,  and  to  pay  for  the  rebuilding  and  repair  of  said 
building  out  of  the  moneys  received  on  the  insurance  loss. 
In  connection  with  the  foregoing  provisions  with  respect 
to  the  rebuilding  and  repair  of  the  building  upon  the  prem- 
ises damaged  or  destroyed  by  fire,  said  trust  deed  or  mort- 
gage also  ccMitains  the  following  provision,  to  wit: 

"The  mortgagor  will  and  the  trustee  may  in  all  things 
keep,  observe,  and  perform  all  the  covenants  in  said  lease 
contained  in  respect  to  repairing,  rebuilding,  and  replacing 
the  building  to  be  erected  on  said  premises  as  in  said  lease 
provided  to  be  done  by  the  lessee." 

The  second  article  of  the  trust  deed  contains  the  follow- 
ing provision,  to  wit: 

"The  said  mortgagor  has  contracted  for  the  erection  of  a 
store  and  office  building  to  be  known  as  the  Berlin  Arcade 
Building  upon  said  lands,  and  the  trustee  shall  receive  and 
hold  all  of  said  bonds,  with  full  power  and  authority  to  sell 
and  dispose  of  all  or  any  of  them  at  such  prices  and  upon 
such  terms  and  conditions  as  the  trustee  may  deem  advisable, 
and  the  trustee  shall  use  and  apply  said  bonds  and  the  pro- 
ceeds of  any  sale  or  sales  thereof,  in  paying  and  liquidating 
the  cost  of  erection  of  such  building  upon  the  said  lands,  and 
none  of  said  bonds  and  none  of  the  proceeds  of  sales  thereof 
shall  be  used  for  any  other  purpose  or  purposes." 

Said  article  also  provides  for  the  payment  by  the  trustee 
of  all  sums  due  to  contractors  and  materialmen  employed 
in  the  construction  of  the  building  upon  said  premises  under 
the  written  order  and  direction  of  one  Robert  T.  Newberry, 
architect. 

Among  other  provisions  in  said  trust  deed  or  mortgage 
is  one  authorizing  the  trustee  to  raise  and  borrow  money 
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on  the  security  of  the  mortgage,  lease,  and  premises,  or  upon^ 
any  sublease^  for.  the  purpose  of  paying  off  aqy  sum  due 
for  interest,  rentals,  insurance,  taxes,  or  other  charges  pay- 
able by  the  lessee  under  said  ninety-nine-year  lease,  or  any 
charges  or  any  lien  for  the  time  being  charged  upon  the 
mortgaged  property  or  any  part  thereof,  in  priority  to  the 
trust  deed,  with  such  interest  and  upon  such  terms  as  to  the 
trustee  may  seem  best. 

Article  5  provides,  among  other  things,  as  follows,  to  wit: 

"In  case  default  shall  be  made  in  the  payment  of  any 
interest  on  any  of  the  bonds  issued  hereunder,  and  shall  con- 
tinue for  the  period  of  six  months  after  payment  of  such 
interest  shall  have  been  duly  demanded  in  writing,  or  in  case 
default  shall  be  made  in  the  payment  of  the  principal  of  any 
of  said  bonds,  or  in  case  the  mortgagor  fails  to  keep  the 
buildings  insured  against  loss  by  fire,  as  herein  agreed,  or 
fails  to  pay  the  expense  of  effecting  such  insurance  when  due, 
or  shall  fail  to  keep,  observe,  or  perform  any  condition  of 
said  lease  by  the  lessee  to  be  kept,  observed  and  performed, 
then  and  in  every  such  event  the  trustee  may,  and  upon  a 
requisition  in  writing  signed  by  the  holders  of  not  less  than 
one  third  in  amount  of  said  bonds  then  outstanding,  and 
upon  adequate  indemnity,"  etc.,  furnished,  "it  shall  be  the 
duty  of  the  trustee  ...  to  enter  upon  all  and  singular  the 
said  property,  .  .  .  and  to  exclude  the  mortgagor  and  its 
agents   (who  shall  forthwith  surrender  the  same  to  the 
trustee)  wholly  therefrom,  and  to  have,  hold,  manage,  con- 
trol, and  use  the  same,  .  .  .  and  exercise  all  rights  and 
privileges  pertaining  thereto,  and  from  time  to  time,  and  at 
the  expense  of  the  trust  estate,  effect  such  insurance  against 
loss  by  fire,  make  all  repairs  and  replacements  and  altera- 
tions, additions,  and  improvements  thereto,  as  may  seem  to 
him  necessary  or  judicious,  and  to  collect  and  receive  all 
income,  rents,  issues,  and  profits  of  the  same,  and  of  every 
part  thereof ;  and  to  apply  the  moneys  arising  as  aforesaid  to 
the  payment,  first,  of  all  rentals,  insurance,  taxes,  and  other 
charges  to  be  paid  by  the  said  lessee  in  said  lease ;  second, 
the  cost  of  repairing,  rebuilding,  and  replacing  and  altering 
said  building  and  operating  and.  caring  for  said  property ; 
third,  a  con^jiission  of  three  per  cent,  of  the  rentals  collected 
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to  the  trustee  for  his  services,  to  be  computed  monthly; 
fourth,  to  set  aside  and  retain  as  a  sinking  fund  to  pay  semi- 
annual interest  on  said  bonds  and  coupons,  and  to  pay  the 
principal  of  said  bonds,  all  of  the  remainder  of  the  moneys 
so  received  by  the  trustee,  and  apply  the  sums  retained  as 
far  as  they  will  extend  in  the  payment  of  the  semi-annual 
interest  on  said  bonds  and  coupons,  and  then  cxi  the  principal 
of  the  b<xids  which  may  be  at  that  time  due  and  unpaid,"  etc. 

Article  4  of  the  trust  deed  or  mortgage  authorizes  the 
trustee,  in  case  the  mortgagor  fails  to  keep  the  building^ 
insured  against  loss  by  fire  as  provided  for  in  said  mortgage, 
or  in  case  it  fails  to  keep  and  perform  any  of  the  conditions 
of  said  lease,  to  elect  and  to  declare  the  whole  amount  of 
the  principal  of  said  bonds  to  become  due  and  payable,  and 
that  upon  the  exercise  of  such  election  .the  whole  amotmt 
of  the  principal  of  such  bonds  shall  become  immediately 
due  and  payable ;  and  article  6  of  said  trust  deed  or  mort- 
gage authorizes  the  trustee,  in  the  event  of  default  in  the 
payment  of  any  of  the  principal  of  any  of  the  bonds  when 
the  same  shall  become  due  and  payable,  or  in  the  event  of 
a  failure  on  the  part  of  the  said  Real  Estate  Company  to 
perform  any  of  the  conditions  of  said  trust  deed  or  mort- 
gage after  having  exercised  his  option  or  privilege  to  declare 
the  whole  amount  of  the  principal  of  said  bonds  due,  to 
commence  and  prosecute  an  action  of  foreclosure. 

Said  trust  deed  or  mortgage  also  contains  a  provision  au- 
thorizing the  trustee,  after  entry  upon  conditions  broken,  to 
sell  the  mortgaged  property  in  accordance  with  the  terms 
and  provisions  of  said  trust  deed. 

Pursuant  to  the  provisions  of  said  ninety-nine-year  lease 
the  Real  Estate  Company  proceeded  to  and  did  erect  and 
construct  upon  said  leasehold  estate  a  substantial  building, 
four  stories  in  height,  it  being  its  object  and  design  to  lease 
said  building  to  tenants  for  stores  and  offices. 

In  the  year  1914  the  defendant  Berlin  Arcade  Theater 
Company  (hereinafter  referred  to  as  ''Theater  Company") 
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was  organized  as  a  corporation  for  the  purpose  of  leasing 
and  operating  as  a  theater  a  portion  of  the  building  belong- 
ing to  the  Real  Estate  Company  and  situated  upon  said 
leasehold  estate;  and  one  Hugo  Heller,  one  of  the  organ- 
izers and  promoters  of  the  Theater  Company,  and  one  Frank 
P.  Burke,  an  attorney  for  the  Theater  Company,  entered 
into  negotiations  with  the  Real  Estate  Company  for  a  fif- 
teen-year lease  of  a  part  of  the  Real  Estate  Company's 
building  for  theater  purposes,  and  examined  the  records  of 
the  office  of  the  register  of  deeds  with  respect  to  the  title 
of  the  property  of  the  Real  Estate  Company;  and  upon  such 
examination  discovered  and  were  informed  of  said  trust 
deed  or  mortgages  and  the  terms  and  conditions  thereof, 
and  thereafter  had  an  interview  with  Schroeder,  the  trustee 
for  the  mortgage  bondholders.  These  representatives  of 
the  Theater  Company  personally  saw  Mr.  Schroeder,  the 
trustee,  on  two  or  three  different  occasions  before  the  lease 
to  the  Theater  Company  was  negotiated  and  executed,  and 
discussed  with  him  the  general  terms  and  conditions  of  the 
lease  and  also  the  matter  of  making  certain  alterations,  etc., 
in  the  building,  which,  among  other  things,  consisted  in 
converting  a  certain  arcade,  running  from  Third  street 
through  to  North  avenue,  into  a  theater  lobby,  and  to  con- 
vert the  rear  portion  of  a  store  fronting  on  Third  street  into 
an  auditorium  for  a  theater.  Among  other  work  contem- 
plated by  said  representatives  of  the  Theater  Company  was 
the  taking  out  of  the  stores  that  were  on  the  inside  of  the 
arcade,  to  be  used  for  the  purposes  of  a  theater,  and  also  the 
raising  of  the  ceilings  and  lowering  of  the  floors. 

Upon  an  oral  discussion  with  Mr.  Schroeder  by  both  Mr. 
Burke  and  Mr.  Heller  of  the  terms  of  the  proposed  lease 
with  the  Real  Estate  Company,  the  trustee,  Schroeder,  ex- 
pressed his  satisfaction  with  such  lease  and  also  with  respect 
to  the  proposed  changes  to  be  made  in  the  building,  so  that 
the  Theater  Company  might  be  properly  accommodated  and 
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housed.  The  rents  to  be  paid  by  the  Theater  Company  were 
also  discussed  and  were  approved  by  the  trustee,  Schroeder. 
The  sum  of  about  $3,000  was  paid  by  the  Theater  Company 
to  the  trustee,  out  of  which  money  part  of  the  improvements 
to  be  made  for  the  benefit  gf  the  Theater  Company  were  to 
be  paid.  Furthermore,  certain  deposits  were  to  be  and  were 
made  by  the  Tiieater  Company  with  Schroeder,  the  trustee, 
in  order  that  such  improvements  might  be  paid  for  out  of 
such  fund  and  so  as  to  avoid  the  possibility  of  the  filing  of 
liens  on  the  building. 

Before  the  lease  was  drawn  Schroeder  also  suggested  that 
there  be  incorporated  therein  certain  conditions  with  respect 
to  insurance,  in  order  to  protect  parties  interested  from 
damages  for  personal  injuries  received  by  persons  in  the 
theater  and  during  building  operations. 

After  the  lease  had  been  prepared  a  request  was  made  by 
the  representatives  of  the  Theater  Company  of  Mr,  Schroe- 
der as  trustee  to  sign  the  same,  but  he  refused  to  comply  with 
this  request. 

The  contemplated  changes  in  the  building  to  accommodate 
the  theater  were  made  at  an  expense  of  about  $15,000. 

At  the  time  of  the  execution  of  the  lease  with  the  Theater 
Company  there  had  been  no  default  by  the  mortgagor  of 
the  terms  and  conditions  of  the  said  mortgages,  and  the  Real 
Estate  Company  was  in  possession  of  the  premises. 

About  the  time  of  the  execution  of  the  lease  with  the 
Theater  Company  the  Reed  Estate  Company  assigned  and 
transferred  to  Edzvard  Schroeder  the  rents  accruing  from 
the  said  lease,  and  notice  of  such  assignment  was  given  in 
writing  by  the  Real  Estate  Company  to  ihe^  Theater  Com- 
pany  on  or  about  the  15th  day  of  September,  1914;  and  on 
the  9th  day  of  December,  1914,  Schroeder  notified  in  writ- 
ing the  Theater  Company  of  the  assignment  of  the  rentals 
from  the  Theater  Company  to  him  and  requested  that  pay- 
ments of  rent  be  made  to  him,  the  said  Schroeder. 

On  or  about  the  2d  day  of  October,  1916,  default  having 
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been  made  by  the  Real  Estate  Company  in  the  payment  of 

interest  on  the  bonds  and  taxes  on  the  real  estate,  and  on  " 

account  of  failure  to  meet  the  terms  of  the  ninety-nine-year 

lease,  the  said  Schroeder,  as  trustee  for  bondholders,  caused 

to  be  served  upon  the  said  Real  Estate  Company  a  notice  in 

writing,  under  and  by  the  terms  whereof,  on  account  of  the 

defaults  above  referred  to  and  pursuant  to  the  provisions  of 

the  first  trust  deed  or  mortgage,  he  elected  to  declare,  and 

declared,  the  whole  amount  of  the  principal  sum  of  said 

first-mortgage  bonds,  together  with  the  interest  thereon,  as 

due,  and  demanded  immediate  payment  thereof,  and  also 

notified  said  Real  Estate  Company  that  in  the  event  of  a 

failure  to  comply  with  said  request  for  payment  forthwith 

an  action  would  be  begun  to  foreclose  said  first  trust  deed 

or  mortgage. 

Pursuant  to  the  provisions  of  said  trust  deed  or  mortgage 
and  on  account  of  the  default  of  the  mortgagor,  the  plaintiff 
Schroeder,  as  such  trustee  under  the  first  trust  deed  or  mort- 
gage, entered  upon  and  took  possession  of  the  property  of 
the  said  Real  Estate  Company,  and  thereupon  and  there- 
after collected  all  the  rents  accruing  from  said  property 
and  did  all  things  which  he  was  authorized  to  do  under 
and  pursuant  to  said  first  trust  deed  or  mortgage. 

Foreclosure  action  in  behalf  of  the  trustee  was  there- 
upon commenced  on  the  first  trust  deed  or  mortgage,  and 
judgment  demanded  that  any  right,  title,  or  interest  that 
the  defendant  Theater  Company  had  in  and  to  said  prop- 
erty by  virtue  of  said  fifteen-year  lease  be  declared  subse-  V 
quent  to  the  lien  of  the  plaintiff  as  trustee  under  said  first 
mortgage  or  trust  deed.  •  The  defendant  Leidig,  as  trusteet 
under  said  second  trust  deed  or  mortgage,  filed  a  cross-  < 
complaint,  in  and  by  which  he  prayed  for  judgment  in  his  ^ 
behalf  and  demanded  substantially  the  same  relief   with 
respect  to  his  said  trust  deed  or  mortgage  as  was  prayed 
for  by  the  plaintiff  herein. 

The  defendants  Esbenshade,  as  executrix,  and  Hummel 
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and  Leaf  green,  holders  of  second-mortgage  bonds  under 
said  second  trust  deed  or  mortgage,  were  also  ntiade  par- 
ties defendant  to  said  foreclosure  action,  as  was  also  one 
Floyd  E.  Jenkins  as  receiver  of  the  defendant  Real  Estate 
Company. 

The  Theater  Company  answered,  and  among  other 
things  alleged  that  the  Real  Estate  Company  owned  the 
building  situated  upon  the  leased  premises  herein  referred 
to  and  the  leasehold  interest  in  the  land,  and  owned  no 
other  property;  that  it  was  organized  for  the  purpose  of 
taking  over  said  building  and  leasehold  interest;  that  the 
building  was  a  three-story  building,  designed  for  stores, 
offices,  and  a  theater,  and  was  not  designed  so  that  the 
whole  building  could  be  used  by.  a  single  tenant ;  that  the 
plaintiff  knew  that  it  would  be  necessary  for  the  Real 
Estate  Company  to  enter  into  leases  with  divers  persons 
on  various  terms,  so  that  it  could  pay  its  taxes,  insurance, 
interest,  rent,  and  the  upkeep  of  the  mortgaged  premises ; 
that  the  trust  deed  on  which  the  plaintiff  was  foreclosing, 
and  also  the  second  trust  deed,  provided  that,  until  de- 
fault should  be  made  and  continued  by  the  mortgagor, 
the  mortgagor  should  be  permitted  to  possess,  manage, 
use,  and  enjoy  the  property  and  the  improvements  as  if 
the  said  trust  deed  had  not  been  made;  that  at  the  time 
the  lease  was  entered  into  with  the  Theater  Company  the 
Real  Estate  Company  was  not  in  default  and  was  still  in 
possession  of  the  mortgaged  premises;  that  the  Theater 
Company  submitted  the  proposed  lease  to  Schroeder  as 
trustee,  and  was  assured  that  said  lease  was  in  all  respects 
satisfactory  to  such  trustee,  and  that  by  reason  of  the 
actions  of  the  plaintiff  and  his  approval  of  said  lease  he 
was  estopped  to  deny  the  validity  of  said  lease. 

By  stipulation  of  the  parties  the  issues  raised  by  the 
plaintiff's  complaint,  the  answer  of  the  defendant  Leidig 
as  trustee  under  the  second-mortgage  bonds,  and  the  answer 
of  the  defendant  Theater  Company  were  tried  separately. 
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Upon  the  issues  so  raised  by  the  Theater  Company  the 
facts  above  stated  were  substantially  disclosed,  and  after 
such  hearing  the  circuit  court  made  and  filed,  among  others, 
the  following  findings,  to  wit : 

The  court  found  that  the  Real  Estate  Company  executed 
the  bonds  pertaining  to  the  first  trust  deed  or  mortgage,  and 
also  the  execution  of  the  first  trust  deed  or  mortgage,  and 
delivery  of  said  first-mortgage  bonds  and  of  said  first  mort- 
gage or  trust  deed  to  said  plaintiflF,  Schroeder,  as  trustee; 
the  acceptance  by  said  Schroeder  as  such  trustee;  the  sale 
and  delivery  of  said  bonds  by  said  plaintiff,  Schroeder,  as 
such  trustee,  for  the  use  and  benefit  of  the  Real  Estate  Com- 
pany; that  all  of  the  first-mortgage  bonds  are  outstanding 
and  held  and  owned  by  perscms  other  than  the  trustee  and 
are  wholly  unpaid  as  to  principal;  that  the  said  defendant 
Real  Estate  Company  defaulted  in  the  payment  of  taxes  on 
said  property  and  also  in  the  payment  of  interest  on  said 
bonds ;  that  pursuant  to  the  provisions  of  said  first  trust  deed 
or  mortgage  the  plaintiff,  on  October  4,  1916,  declared  the 
whole  amount  of  the  principal  and  interest  on  said  bonds  as 
due  and  demanded  immediate  payment  thereof,  and  that 
such  demand  was  not  complied  with;  and  that  upon  such 
declaration  of  election  of  option  and  the  service  thereof  the 
whole  amount  of  the  principal  of  said  first-mortgage  bonds, 
namely,  the  sum  of  $125,000  and  interest,  became  due;  and 
that  this  action  to  foreclose  was  commenced  on  or  about  the 
11th  day  of  October,  1916. 

That  on  the  11th  day  of  October,  1916,  the  plaintiff,  as 
trustee,  with  the  consent  of  the  mortgagors  and  under  the 
provisions  of  said  first  trust  deed  or  mortgage,  entered  into 
possession  of  the  mortgaged  premises  to  conserve  the  same 
as  security  for  the  bondholders,  collected  the  rents  thereof, 
and  used  the  same  towards. a  reduction  of  the  taxes  and  in- 
terest becoming  due  on  the  bonds ;  and  that  he  retained  and 
'  now  retains  possession  of  said  premises. 

The  court  also  found  the  execution  of  the  lease  by  the 


94         SUPREME  COURT  OF  WISCONSIN.     [Oct. 

Schroeder  v.  Arcade  Theater  Co.  175  Wis.  79. 

Real  Estate  Company  with  the  Theater  Company,  as  above 
stated;  that  at  the  time  said  lease  was  executed  there  had 
/  been  no  default  by  the  mortgagor;  that  the  Real  Estate 
Company  was  at  that  time  in  possession  of  the  premises;  and 
that  said  Edward  Schroeder  did  not  at  that  time,  as  such 
trustee,  take  possession  of  said  premises. 

That  prior  to  the  time  the  Theater  Company  entered  into 
said  lease  its  officers  and  representatives  consulted  with  the 
said  Schroeder,  as  trustee,  and  advised  him  of  their  inten- 
tion of  leasing  a  part  of  the  premises  in  question  for  a  period 
of  fifteen  years,  and  that  it  would  be  necessary  to  expend 
a  large  sum  of  money  in  order  to  chaifge  and  rernodel  said 
building  so  that  it  would  become  suitable  for  theater  pur- 
poses; that  the  said  Schroeder,  as  trustee,  expressed  his 
satisfaction  with  the  general  outline  of  the  proposed  lease, 

V  but  refused  to  give  his  consent  in  writing  to  the  making  of 
such  lease,  and  that  thereafter  said  lease  was  actually  ex- 
ecuted ;  and  that  the  Theater  Company  proceeded  to  change 

V  and  remodel  the  building  for  theater  purposes  at  an  expense 
of  about  $15,000;  that  said  plaintiff,  as  trustee  of  both  the 
first  and  second  trust  deeds  or  mortgages,  did  nothing  which 
in  any  way  interfered  with  the  rights  of  the  bondholders; 
and  that  it  does  not  appear  from  the  evidence  that  the  plaint- 
iff is  estopped  to  assert  the  priority  of  the  lien  of  said 
trust  deeds  or  mortgages  over  the  rights  of  said  defendant 
Theater  Company  as  lessee;  and  that  the  rights  of  the 
Theater  Company  are  subsequent  and  subordinate  to  said 
two  trust  deeds  or  mortgages ;  and  that  the  interests  of  all 
of  the  defendants  are  subsequent  to  the  lien  of  the  first  mort- 
gage. 

Similar  findings  were  thereupon  also  made  by  the  court 
with  respect  to  the  second  mortgage  or  trust  deed.  Also 
that  the  Real  Estate  Company  is  wholly  insolvent;  that 
eighty-one  of  the  one  hundred  second-mortgage  bonds  were 
duly  issued  and  sold  by  the  Real  Estate  Company, 


18]  AUGUST  TERM,  1921.  -95 

Schroedcr  v.  Arcade  Theater  Co.  175  Wis.  79. 

With  respect  to  the  issues  so  raised  and  pursuant  to  the 
finditigs  of  fact,  and  as  conclusions  of  law,  the  court  found 
that  the  plaintiff  was  entitled  to  the  relief  demanded  in  the  \ 
complaint;  that  the  defendant  Theater  Company  was  not 
entitled  to  any  relief ;  that  the  plaintiff,  and  defendant  Leidig 
as  trustee  under  said  second  trust  deed  or  mortgage,  were 
entitled  to  judgment  of  foreclosure  and  sale  in  the  usual 
form,  and  thereupon  judgment  was  entered  in  accordance 
with  such  findings;  from  which  judgment  the  Theater  Com- 
pany has  appealed. 

The  ifeue  presented  on  the  appeal  of  the  Theater  Com- 
pany involves  substantially  the  following: 

Question  No.  /.  Is  the  lease  from  the  Real  Estate  Com- 
pany to  the  Theater  Company  subject  and  subordinate  to  the 
first  and  second  mortgages  or  trust  deeds,  and  did  the  circuit 
court  properly  adjudge  that  the  premises  be  sold  free  and 
clear  of  such  lease? 

It  will  be  unnecessary  in  detail  to  go  into  the  various 
answers  of  the  defendants  Esbenshade,  Hummel,  Leaf  green, 
Jenkins  as  receiver,  or  the  Real  Estate  Company,  for  the 
reason  that  in  substance  the  same  issues  are  raised  in  some- 
what different  form  by  these  respective  answers.  Among 
other  things  they  allege  that  there  was  in  fact  no  default  on 
the  bonds  at  the  time  of  the  commencement  of  the  action ; 
that  the  moneys  received  from  the  sale  of  the  bonds  and  the 
rentals  derived  from  the  property  and  paid  to  the  plaintiff, 
Schroeder,  were  sufficient  to  pay  all  necessary  requirements 
and  demands;  that  the  plaintiff,  Schroeder,  collected  from 
the  sale  of  said  bonds  a  large  amount  of  money,  aggregating 
a  sum  in  excess  of  $20,000,  which  amount  he  applied  to  his 
own  personal  use  and  which  amount  he  has  failed  to  account 
for;  that  he,  the  said  Schroeder,  expended  a  large  sum  of 
money,  aggregating  the  sum  of  about  $8,000,  being  his  own 
individual  funds,  for  the  installation  of  a  bowling  alley  in 
said  premises,  all  without  authority  and  contrary  to  his  du- 


96         SUPREME  COURT  OF  WISCONSIN.     [Oct. 

Schroeder  v.  Arcade  Theater  Co.  175  Wis.  79. 

ties  and  obligations  as  trustee,  and  that  in  order  to  reimburse 
himself  in  part  for  such  expenditures  he  used  the  moneys 
derived  from  said  property  and  said  bonds. 

And  it  is  further  alleged  that  at  the  time  of  the  purchase 
by  Hummel,  Esbenshade,  and  Leaf  green  of  the  second- 
mortgage  bonds  held  by  them,,it  was  represented  to  them  by 
said  Schroeder  that  all  of  the  moneys  derived  by  said 
plaintiff,  Schroeder,  from  the  sale  of  said  first  and  second- 
mortgage  bonds  would  be  used  in  the  erection  and  construc- 
tion of  the  building  to  be  erected  upon  the  premises  herein- 
before described  and  for  no  other  purpose ;  and  thai  a  large 
'  amount  of  such  money  so  derived  from  the  sale  of  such 
bonds  was  converted  by  said  Schroeder  to  his  own  individual 
use,  to  the  great  damage  of  the  said  second-mortgage  bond- 
holders and  of  said  Real  Estate  Company. 

Also  that  said  Schroeder,  as  such  trustee,  in  taking  over 
the  collection  of  rentals  and  in  leasing  the  said  building,  was 
negligent  in  the  execution  of  his  trust,  and  by  reason  of 
siiqh  negligence  such  defendants  sustained  large  damages. 

The  answers  of  these  defendants  also  demanded  an  ac- 
.  counting  that  the  plaintiff,  as  trustee  for  the  first-mortgage 
I  bondholders,  be  required  to  exhaust  all  property  and  security 
to  which  he  may  be  entitled  by  virtue  of  the  alleged  misap- 
propriation of  funds  by  the  said  Edzvard  Schroeder  before 
resorting  to  the  mortgaged  property ;  and  for  an  accounting 
by  the  plaintiff  of  all  moneys  received  by  him  as  such  trustee 
for  rents  collected  and  from  other  sources;  and  that  the 
amounts  found  due  from  him  be  applied  upon  the  amounts 
due  upon  the  bonds  secured  by  the  first  and  second  trust 
deeds  or  mortgages  in  such  manner  as  may  be  just  and  equi- 
table; and  for  judgment  against  the  said  plaintiff  for  the 
amounts  unaccounted  for  by  him,  and  for  damages  for  his 
negligence  as  aforesaid,  etc. 

The  foregoing  does  not  set  forth  all  of  the  claims  of  the 
respective  defendants  above  referred  to  in  regard  to  the 


18]  AUGUST  TERM,  1921.  97 

.    .  _ <_  _  _ 

Schroeder  v.  Arcade  Theater  Co.  175  Wis.  79. 

alleged  mismanagement  and  misconduct,  etc.,  of  the  said 
Schroeder,  but  the  allegations  are  sufficient  to  show  the  gen- 
eral nature  of  such  allegations  and  the  relief  demanded. 
Other  issues  raised  will  be  referred  to  and  treated  in  the 
opinion. 

After  the  trial  had  proceeded  for  about  two  weeks  an 
application  was  made  by  the  defendants  to  implead  the  said 
Edivard  Schroeder  individually,  and  testimony  was  osten- 
sibly offered  for  the  purpose  of  substantiating  such  allegfa- 
tions  of  misconduct,  mismanagement,  and  misappropriation, 
and  the  court  refused  to  implead  said  Edward  Schroeder 
individually  and  to  permit  testimony  to  be  received  or  intro- 
duced in  proof  of  such  allegations. 

The  principal  question,  therefore,  arising  and  submitted 
to  the  court  with  respect  to  the  answers  of  the  defendants, 
other  than  the  Theater  Company,  is  substantially  involved 
in  the  following: 

Question  No,  2,  Did  the  court  properly  refuse  to  implead 
Edivard  Schroeder  individually,  to  determine  whether  or  not 
he  is  personally  liable  to  any  of  the  parties  to  the  action? 

For  the  Arcade  Theater  Company  there  were  briefs  by 
Alexander  &  fiurke,  attorneys,  and  Bottum,  Bottum,  Hud- 
nail  &  Lecher,  of  counsel,  all  of  Milwaukee ;  and  the  cause 
was  argued  orally  by  George  B,  Hudnall  and  Frank  P. 
Burke. 

For  the  Berlin  Arcade  Real  Estate  Company  and  others 
there  were  briefs  by  Joseph  G.  Hirschberg  and  Horace  B. 
IValmsley,  both  of  Milwaukee,  and  oral  argument  by  Mr. 
Walmsley. 

For  Leonard  Leidig,  trustee,  and  others,  there  was  a  brief 
by  Glicksman,  Gold  &  Corrigan  and  George  A,  Affeldt,  all 
of  Milwaukee,  and  oral  argument  by  Walter  L.  Gold, 

/.  O.  Carbys,  attorney,  and  Lazvrence  A.  Olwell,  of  coun- 
sel, both  of  Milwaukee,  for  Edward  Schroeder,  trustee. 
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The  following  opinion  was  filed  July  13,  1921: 

DoERFLER,  J.  We  will  first  take  up  the  issue  raised  by 
the  answer  of  the  Theater  Company  and  as  contained  in 
question  No.  1  set  forth  in  the  preceding  statement  of  facts. 

A  deed  of  trust  in  this  state  is  a  mere  security  for  money 
advanced  under  the  bond  issue,  and  in  legal  effect  is  nothing 
more  than  a  mortgage.  Hoyi  v.  Pass,  64  Wis.  273,  279, 
25  N.  W.  45.  In  fact,  in  the  instant  case,  the  trust  deeds 
are  characterized  as  mortgages. 

It  has  been  held  in  this  state  that  the  title  remains  in  the 
mortgagor,  and  the  mortgagee  holds  the  mortgage  as  such,  as 
mere  security  for  the  debt.  So  stringent  is  this  rule  that  it 
has  often  been  held  by  this  court  that  a  deed  in  fee  simple 
absolute,  given  merely  to  secure  a  debt,  with  a  parol  defeas- 
ance, is  nothing  more  nor  less  than  a  mortgage,  leaving  the 
title  in  the  grantor  and  giving  to  the  grantee  a  mere  se- 
curity for  his  debt,  to  be  enforced  like  an  ordinary  mortgage 
(Schriber  v.  LeCldr,  66  Wis.  579,  586,  29  N.  W.  570,  889; 
Wis,  Cent  R,  Co,  v.  Wis.  River  L.  Co.  71  Wis.  94,  36  N. 
W.  837;  Central  Trust  Co,  v.  Burton,  74  Wis.  329,  43 
N.  W.  141 )  ;  also  that  the  right  of  the  mortgagee  who  has 
got  peaceable  possession  of  the  premises  after  condition 
broken,  to  retain  them  until  his  debt  is  paid,  is  founded  upon 
his  equitable  right  to  be  paid  without  being  put  to  the  cost 
of  a  suit,  and  not  upon  any  title  in  him.  Brinkman  v,  Jones^ 
44  Wis.  498,  512. 

"By  the  common  law,  at  first,  mortgages  became  absolute 
deeds,  if  the  terms  of  the  defeasance  were  not  strictly  per- 
formed on  the  day ;  but  courts  of  equity  succeeded  in  estab- 
lishing an  equity  of  redemption  of  the  mortgagor  in  the  land, 
which  remained  an  equity  in  him  until  the  mortgage  was 
duly  foreclosed  by  process  of  law.  Courts  were  astute  in 
protecting  this  equity  of  redemption,  and  leaned  strongly 
against  all  agreements  between  the  mortgagor  and  mort- 
gagee which  abridged  it.  'Once  a  mortgage  always  a  mort- 
gage* became  a  maxim.  Therefore,  when  provisions  began 
to  be  inserted  in  deeds  which  enabled  the  mortgagee  to  de- 
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stroy  at  once  this  equity  of  redemption,  courts  looked  upon 
them  with  suspicion,  if  not  with  aversion,  as  devices  intended 
to  oppress  and  injure  mortgagors,  who  are,  from  the  nature 
of  the  case,  more  or  less  in  the  power  of  mortgagees.    But, 
not'withstanding  all  opposition,  the  use  of  trust  deeds  has 
steadily  increased,  until  they  are  common  in  England  and  in 
nearly  all  the  states.     They  are  regulated  by  statutes,  and 
are  under  th^  jurisdiction  of  courts  of  equity,  which  can  in- 
terfere, by  injunctions,  prohibitions,  orders,  and  decrees,  to 
prevent  oppression  and  remedy  abuses.    A  large  proportion 
of  the  mortgage  deeds  of  real  estate  now  contain  powers  of 
sale  in  case  of  default,  and  the  laws  regulate  and  protect 
them."    2  Perry,  Trusts,  §  602c. 

''Especially  until  condition  broken,  a  trust  deed  does  not 
divest  the  estate  of  the  mortgagor.  He  can  convey  the  es- 
tate, subject  to  the  mortgage ;  he  may  make  a  second  mort- 
gage ;  the  estate  may  be  attached  for  his  debts ;  the  mortgagor 
is  considered  as  having  all  the  rights  and  powers  of  an 
owner,  except  so  far  as  it  is  necessary  to  hold  otherwise  in 
order  to  give  effect  to  the  mortgage.  The  interest  of  the 
mortgagor  may  be  levied  upon  and  seizin  delivered  by  the 
officer;  in  which  case  the  creditor  will  hold  in  fee,  subject 
to  the  mortgage.  The  same  principles  apply  to  the  rights 
and  title  of  the  grantor  in  deeds  of  trust."  2  Perry,  Trusts, 
§  602/. 

The  foregoing  statements  are  made  under  the  authorities 
cited  to  show  the  legal  effect  of  the  execution  of  a  trust  deed 
in  this  state  with  respect  to  the  interests  of  the  mortgagor 
and  the  mortgagee. 

Trust  deeds,  particularly  in  recent  years,  have  become  a 
very  popular  security  in  this  state,  and  but  few  large  mort- 
gages are  now  executed  excepting  they  are  in  the  form  of  a 
trust  deed.  In  fact,  this  can  be  considered  the  age  of  trust 
deeds  in  this  state  as  elsewhere,  and  hardly  a  day  passes  dur- 
ing the  present  period  of  economic  readjustment  but  we  read 
or  hear  of  the  flotation  of  a  large  bond  issue  in  railroad, 
industrial,  real  estate,  or  other  enterprises,  and  a  very  large 
percentage  of  the  securities  held  by  the  people  at  large  who 
make  such  investments  for  economic  purposes  are  in  the 
form  of  bonds  secured  by  trust  deeds  executed  to  trustees. 
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It  has  also  become  a  matter  of  common  knowledge  that 
at  the  present  time,  where  as  one  of  the  results  of  the  great 
war  housing  conditions  have  become  very  oppressive  and 
facilities  to  furnish  homes  for  the  masses  have  become 
scarce,  and  whe^e  office  space  for  professional  men  and 
others  is  at  a  great  demand,  and  where  rentals  have  been 
raised  by  landlords  in  many  instances  far  in  excess  of  the 
requirements  of  the  situation,  numerous  corporations  and 
individuals  have  become  interested  and  engaged  in  the  erec- 
tion of  tenement,  apartment,  and  office  buildings  intended 
to  house  and  accommodate  a  vast  number  of  our  population 
in  need  of  such  accommodations,  and  cbrporatipns  have  also 
sprung  up,  actuated  by  a  sjMrit  of  civic  pride  and  righteous- 
ness, to  build  homes  to  be  leased  to  the  masses,  and  in  almost 
every  instancelhe  moneys  are  raised  by  the  flotation  of  large 
bond  issues;  and  these  facts  have  been  recognized  in  a  large 
measure  by  statutes  in  our  state,  which  authorize  the  issu- 
ance, regulation,  and  sale  of  these  bonds  under  the  super- 
vision ancl  authority  of  public  bodies  such  as  the  railroad 
and  insurance  commissions  of  the  state.  These  bonds  are 
purchased  by  trust  companies,  bond  and  stock  brokers,  and 
other  similar  institutions  and  individuals,  and  are  resold  in 
a  large  measure  to  the  rank  and  file  of  the  people,  who  invest 
in  the  same  in  accordance  with  their  means. 

It  is  true  that  the  issuance  of  bonds  and  the  execution  of 
trust  deeds  is  of  comparatively  recent  origin  and  that  the 
growth  of  this  practice  has  kept  pace  in  a  large  measure  with 
the  enormous  expansion  of  our  commercial  and  industrial 
interests.  Bond  issues  are  to  be  encouraged  rather  than  dis- 
couraged, for  they  afford  an  opportunity  for  frugal  invest- 
ors and  the  people  at  large  to  invest  their  savings  in  remu- 
nerative and  successful  enterprises  and  bring  in  closer  con- 
tact the  investors,  who  in  a  large  degree  are  employees,  with 
the  institutions  by  whom  they  are  employed,  and  so  have  a 
tendency  to  bring  about  a  mutuality  of  interest  and  a  better 
understanding  between  employers  and  employees  generally. 

From  what  has  preceded  it  will  readily  be  seen  that  the 
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question  as  to  whether  a  mortgage  in  the  form  of  a  trust 
deed,  when  once  executed,  shall  continue  to  be  a  fixed  Hen  \/ 
and  hold  its  place  as  a  first  or  second  mortgage  in  accordance 
with  the  date  of  its  execution  and  recording,  becomes  a 
matter  of  great  importance  not  only  to  the  investor  but  also 
to  the  borrower.  To  a  large  extent  the  salability  of  the 
bond  issue  depends  upon  the  fixed  and  unshakable  security 
of  the  trust  deed,  which  is  of  prime  importance  to  the  in- 
vestor. To  the  borrower  this  same  consideration  becomes 
of  great  importance,  for  upon  the  existence  thereof  depends 
his  ability  to  float  the  bonds  and  to  raise  the  necessary  money 
for  the  purpose  of  which  the  bond  issue  has  been  designed. 
Therefore  the  general  rule  has  been  evolved,  and  is  a  fixed  ^ 
one  in  contemplation  of  law,  that  a  fixed  legal  right  under 
a  mortgage  cannot  be  impaired  by  any  equity  subsequently 
arising,  although  there  is  an  apparent  exception  to  this  rule 
in  the  case  of  operating  expenses,  having  practical  applica- 
tion with  respect  to  railroads,  and  also  one  pertaining  to 
employees,  who  are  frequently  given  preferred  claims  by 
statutes.  2  Elliott,  Railroads,  §  500. 
And  it  is  held  that 

"The  priority  of  a  first  mortgage  is  not  affected  by  the 
fact  that  the  road  was  completed  or  part  of  it  wholly  built 
by  money  obtained  by  means  of  a  junior  mortgage,  nor  are 
unsecured  claims  of  contractors  or  materialmen  who  have 
furnished  money  or  material  for  building  or  repairing  it 
entitled  to  priority  over  a  prior  mortgage."  2  Elliott, 
Railroads,  §  500. 

"And  a  mortgage  trustee  has  no  power  to  agree  that  an 
unsecured  debt  or  a  subsequent  mortgage  debt  shall  be  paid 
in  preference  to  the  first-mortgage  bonds."  2  Elliott, 
Railroads,  §  500;  Duncan  v.  Mobile  &  O.  R,  Co.  2  Woods 
(U.  S.  C  C)  542;  Hollister  v.  St(nvart,  111  N.  Y.  644,  19 
N.  E.  782;  Colorado  &  S,  R.  Co.  v.  Blair,  214  N.  Y.  497, 
108  N.  E.  840. 

"A  trustee  has  no  authority  to  waive  defaults  or  otherwise    ^ 
deprive  bondholders  of  their  rights."   Hollister  v.  Stewart, 
supra. 

Thus  it  will  be  seen  from  the  citations  and  authorities  that 
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the  courts  have  carefully  guarded  and  protected  the  interests 
of  bondholders  secured  by  a  mortgage  or  trust  deed,  and 
have  generally  and  quite  universally  accorded  them  the 
priority  which  was  originally  contemplated  by  the  issuance 
of  such  bonds  and  the  execution  of  such  trust  deeds  or  mort- 
gages. 

The  floating  of  a  bond  issue  is  generally  accompanied  with 
the  issuance  of  a  prospectus,  by  which  the  investors  are  fully 
apprised  of  the  nature  of  the  security  oflFered,  the  location 
and  value  of  the  property  intended  to  be  mortgaged,  the 
object  and  purpose  of  the  erection  and  construction  of  the 
building 'or  buildings,  the  rental  value  of  the  building,  the 
industry  or  business  project  to  be  accommodated  by  the  erec- 
tion of  the  building,  and  many  other  incidental  facts  in- 
volved in  the  matter  of  the  security  of  the  proposed  bond 
issue. 

In  a  vast  number  of  these  bond  issues  the  property  which 
it  is  intended  shall  form  the  basis  of  the  security  consists 
of  buildings  designed  to  be  leased  in  whole  or  in  part  for 
manufacturing  purposes,  for  tenements,  for  office  and  for 
commercial  purposes. 

In  the  instant  case  the  building  known  as  the  Berlin  Ar- 
cade Building  was  originally  designed  to  be  used  for  office 
and  store  purposes,  and  in  fact  the  building  was  erected 
for  that  purpose,  and  the  bonds  were  issued  and  negotiated 
in  order  to  furnish  a  fund  out  of  which  to  pay  for  the  build- 
ing to  be  used  for  that  purpose,  and  for  no  other  purpose. 

It  is  also  true  that  the  investors  in  these  bonds  had  in 
view  this  purpose  for  which  this  building  was  to  be  used, 
the  location  of  the  building,  the  construction  of  the  same, 
and  the  rentals  to  be  derived  from  the  building,  all  of  which 
elements,  to  a  large  degree,  formed  the  basis  upon  which 
the  value  of  the  property  was  fixed  and  determined  and  the 
security  of  the  bond  issue  estimated.  If  there  was  one  thing 
over  and  above  all  others  that  investors  in  these  bonds  had 
in  mind,  whether  they  invested  in  the  first-mortgage  bonds 
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or  in  the  second-mortgage  bonds,  it  was  the  fact  that  the 
investment  and  the  lien  constituted  by  the  respective  trust 
deeds  or  mortgages  would  be  and  would  constitute  a  fixed 
lien  or  security  which  could  be  defeated  only  by  such  consid- 
erations as  arise  by  virtue  of  the  terms  of  the  trust  deed  or^ 
the  law ;  as,  for  instance,  unpaid  taxes  or  failure  to  pay  or 
meet  the  obligations  under  the  ninety-nine-year  lease,  with 
respect  to  rentals  thereunder  or  other  obligations  assumed 
thereby. 

The  trustee,  under  the  provisions  of  the  trust  deed,  in 
some  respects  represents  the  bondholders,  in  other  respects 
the  mortgagor,  and  in  still  other  respects  both  bondholders 
and  mortgagor. 

"The  powers  of  trustees  under  deeds  of  trust,  and  of 
mortgagees  under  mortgages  with  power  of  sale,  depend 
entirely  upon  the  terms  of  the  deeds.  Such  powers  are 
created  by  and  exist  in  the  deeds,  and  of  course  they  exist 
in  the  terms  in  which  they  are  created,  and  in  no  others. 
They  are  to  be  exercised  by  the  trustees  in  pais.  They  are 
wholly  matters  of  convention  and  contract  between  the 
parties,  and  not  of  law  or  jurisdiction.  They  can  be  dk- 
ercised  because  they  are  conferred  by  one  party  upon 
another,  and  not  because  the  law  or  the  courts  have  conferred 
or  authorized  them.  The  statutes  in  some  of  the  states  have 
regelated  their  execution,  but  such  statutes  do  not  create  the 
powers  themselves."    2  Perry,  Trusts,  §  60?gr. 

"The  trustee,  or  mortgagee  with  the  power  of  sale,  holds 
the  lands  in  trust  for  the  purposes  for  which  the  trust  deeds 
are  made,  which  purposes  are  generally  specified  in  the 
deeds  thereof."    2  Perry,  Trusts,  §  602/. 

A  further  legal  doctrine  must  be  borne  in  mind,  and  that 
is  that  the  provisions  of  a  mortgage  are  not  personal  to  the 
party  named  in  it  as  mortgagee,  but  are  for  the  benefit  and 
security  of  the  real  owner  of  the  debt  secured  thereby.  27 
Cyc.  1045,  and  note  56. 

So  that  from  the  foregoing  it  becomes  quite  clear  that  in 
order  to  ascertain  and  determine  the  rights  of  a  trustee 
under  a  trust  deed  or  mortgage  it  is  necessary  to  look  to  and 
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examine  closely  the  provisions  of  the  trust  deed,  for  under 
such  trust  deed  there  is  created  not  only  the  very  office  of 
the  trustee  but  also  his  various  duties,  obligations,  and 
powers. 

The  bonds  and  the  interest  thereon  are  made  payable  to 
the  trustee,  who  for  that  purpose  is  constituted  the  agent 
to  receive  the  money  and  to  distribute  it  among  the  bond- 
holders upon  presentation  of  the  bonds  or  the  interest  cou- 
pons. As  has  been  said  in  Cvnnell  v.  Kaukauna,  164  Wis. 
471,  496,  159  N.  W.  927,  160  N.  W.  1035: 

"The  authority  of  the  trustee  to  act  for  the  bondholders 
is  prescribed  and  limited  by  the  terms  of  the  trust  deed,  and 
a  payment  to  the  trustee  merely  as  trustee  cannot  be  held  to 
be  payment  to  the  bondholders,  unless  made  when  and  as 
prescribed  by  the  terms  of  tlie  bond."  Miller  v,  Mitchell,  58 
W.  Va.  431,  52  S.  E.  478;  Kranss  v,  Uedelhofen,  193  111. 
477,  62  N.  E.  239;  Fortune  v.  Stockton,  182  111.  454.  55 
N.  E.  367;  Schroeder  v.  Wolf,  227  111.  133,  81  N.  E.  13. 

The  bonds  may  be  registered  as  to  the  payment  of  prin- 
cipal upon  the  books  of  the  trustee,  and  in  performing  the 
office  of  registrar  the  trustee  represents  both  the  mortgagor 
and  the  bondholders. 

In  the  event  that  the  building  upon  the  premises  is  de- 
stroyed  by  fire  the  insurance  moneys  shall  be  paid  to  the 
trustee,  and  the  trustee  shall  thereupon  hold  said  sum  so 
derived  from  insurance  and  pay  the  same  to  various  contrac- 
tors, materialmen,  and  laborers  in  accordance  with  the  cer- 
tificates of  the  architect  of  the  building,  and  in  doing  this 
the  trustee  represents  both  the  interests  of  the  mortgagor 
and  of  the  mortgagee. 

In  the  event  of  the  failure  of  the  mortgagor  to  keep  the 
buildings  properly  insured,  or  in  the  event  of  his  failure  to 
pay  the  taxes  or  in  any  other  respect  to  comply  with  the 
provisions  of  the  trust  deed,  the  trustee,  under  certain  cir- 
cumstances, shall  have  the  right  to  declare  the  whole  amount 
of  the  mortgage  debt,  both  principal  and  interest,  due,  and 
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to  foreclose  the  trust  deed  or  mortgage,  and  with  respect  to 
this  provision  the  trustee  represents  the  bondholders.  He 
is  also  authorized,  upon  conditions  brpken,  to  enter  into  and 
upon  the  premises  and  to  possess  the  same,  and  thereafter 
collect  the  rents,  issues,  and  profits  derived  from  the  build- 
ing, and  in  that  regard  he  is  the  representative  both  of  the 
mortgagor  and  of  the  bondholders. 

In  the  event  of  the  failure  of  the  mortgagor  to  pay  the 
rent  due  upon  the  ninety-nine-year  lease  or  to  pay  the  taxes 
upon  the  property,  the  trustee  is  authorized,  under  the  terms 
of  the  trust  deed,  to  pay  such  rent  and  to  pay  the  taxes  in 
order  to  save  and  protect  both  the  interests  of  the  mortgagor 
and  the  bondholders. 

The  trustee  may  also  raise  and  borrow  money  on  the  se- 
curity of  the  mortgage  lease  and  premises,  or  upon  any  sub-  ' 
lease,  for  the  purpose  of  paying  off  any  sum  due  for  interest, 
rental,  insurance,  taxes,  or  other  charges  payable  by  the 
lessee  under  the  ninety-nine-year  lease,  and  in  doing  this  he 
acts  both  as  the  representative  of  the  bondholders  and  of 
the  mortgagor  in  order  to  protect  the  mortgaged  property 
from  forfeiture  under  the  terms  of  the  lease. 

And  upon  conditions  broken,  if  the  trustee  takes  posses- 
sion of  the  mortgaged  property,  under  the  terms  of  the  trust 
deed  he  is  authorized  first  to  sell  the  real  estate ;  second,  to 
apply  so  much  of  the  proceeds  of  the  sale  as  is  necessary  to 
the  payment  of  the  debts  secured  by  the  deeds;  and  third, 
to  account  for  and  pay  over  the  balance,  after  paying  the 
expenses  of  the  trust  and  the  sale,  to  the  grantor  or  mort- 
gagor, his  legal  representatives  or  assigns. 

The  foregoing  are  but  a  few  of  the  rights,  powers,  duties, 
and  privileges  of  the  trustee  as  defined  by  the  trust  deed, 
an4  they  tend  to  show  the  appreciation  on  the  part  of  the 
contracting  parties  of  what  it  was  intended  to  make  clear  by 
the  foregoing,  that  the  creation  of  such  rights,  powers,  du- 
ties, and  privileges  depends  upon  the  trust  instrument. 
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The  delicate  position  in  which  a  trustee,  therefore,  is 
placed  by  the  trust  deed,  in  and  by  which  he  is  required  and 
obligated  to  act  in  a  dual  capacity,  also  becomes  dear,  and 
in  the  execution  of  his  obligations  and  powers  under  the 
law  it  is  incumbent  upon  him  to  use  the  utmost  good  faith 
towards  all  parties  in  interest.  He  must  act  impartially  for 
every  person  who  has  any  rights  in  the  estate.  2  Perry, 
Trusts,  §  602(7. 

In  vain  do  we  search  through  the  provisions  of  these  trust 
deeds  to  find  any  authority  vested  in  the  trustee  to  enter  into 
any  lease  with  a  tenant  or  tenants  of  the  building,  or  to 
ratify  or  confirm  any  lease,  or  to  consent  to  any  lease,  either 
orally  or  in  writing,  before  conditions  broken. 

It  is  true  that  upon  conditions  broken  on  the  part  of  the 
mortgagor  an  entirely  different  situation  arises.  Under  the 
terms  of  the  trust  deed  the  mortgagor,  is  then  authorized  to 
enter  into  and  upon  the  mortgaged  premises,  take  possession 
of  the  same,  manage  and  control  the  same,  recognize,  make, 
or  alter  leases,  or  to  enter  into  any  agreements  within  the 
purview  of  the  trust  deed  the  situation  may  demand. 

While  it  is  a  fact  that  under  the  provisions  of  the  first 
paragraph  of  the  trust  deed  proper  the  mortgagor  conveys 
and  assigns  to  the  trustee,  etc.,  all  its  right,  title,  and  interest 
in,  to,  and  under  said  lease  (meaning  said  ninety-nine-year 
lease)  and  to  any  and  all  future  income,  rents,  and  revenue 
from  the  lease  and  leased  property  and  any  part  thereof, 
such  assignment  and  transfer  is  intended  to  be  made  effec- 
tive only  in  the  event  of  conditions  broken,  for  a  subsequent 
provision  of  the  lease  expressly  provides  that  until  default 
shall  be  made  and  continued  by  the  mortgagor  in  the  pay- 
ment of  the  principal  and  interest  of  any  of  the  bonds  se- 
cured by  the  trust  deed,  or  until  default  shall  be  made  and 
continued  in  respect  to  some  act,  thing,  obligation,  or  agree- 
ment required  to  be  done,  performed,  or  kept  by  the  mort- 
gagor as  in  said  lease  provided,  the  mortgagor  shall  be  per- 
mitted to  possess,  manage,  use,  and  enjoy  the  said  mort- 
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g^aged  property  and  the  improvements,  appurtenances,  rights, 
and  privileges,  and  to  take  and  use  the  incomes,  revenues, 
rents,  and  profits  thereof,  as  if  the  mortgage  had  not  been 
made.  Furthermore,  it  must  be  conceded  that  the  trust  deed 
does  not  in  express  terms,  before  conditions  broken,  au- 
thorize the  trustee  to  lease  any  of  the  property  covered  by 
the  ninety-nine-year  lease,  or  the  buildings  thereon,  or  to 
accept  or  demand  an  assignment  of  the  ninety-nine-year 
lease,  or  of  any  of  the  subleases,  or  of  the  rents,  issues,  and 
profits  derived  from  any  of  said  leases,  excepting  only  in 
so  far  as  he,  is  authorized  to  act  in  order  to  prevent  a  for- 
feiture of  the  ninety-nine-year  lease  pursuant  to  conditions 
broken  by  the  mortgagor  of  the  terms  of  said  lease. 

We  now  come  to  the  lease  executed  by  the  Real  Estate 
Company  to  the  Theater  Company.  This  lease  contemplated 
structural  changes  in  the  building  of  the  R^al  Estate  Conv- 
pany.  The  walls  of  the  building  were  to  be  removed,  ceil- 
ings raised,  floors  lowered,  entrances  changed,  and  other 
material  and  structural  changes  were  contemplated.  It  was 
therefore  an  act  of  wise  precaution  on  the  part  of  the  repre- 
sentatives of  the  Theater  Company  to  confer  with  the  trus- 
tee in  order  to  fully  present  to  him  the  plans  in  detail  with 
respect  to  such  contemplated  changes.  Such  conferences 
were  held,  and,  it  appearing  to  the  satisfaction  of  the  trustee 
that  such  changes  would  not  be  detrimental  to  the  interests 
of  the  bondholders,  he  expressed  his  satisfaction  with  re- 
spect thereto.  The  terms  of  the  proposed  lease  were  also 
submitted  to  the  trustee,  and  he  examined  the  same  and 
found  no  objections  thereto,  and  expressed  his  satisfaction 
therewith.  The  bondholders  were  vitally  interested  in  hav- 
•  ing  no  changes  made  in  the  building  of  a  structural  nature 
that  would  endanger  the  stability  of  the  building,  for  had  the 
building  been  endangered  by  reason  of  such  changes  the 
same  would  have  constituted  waste  and  would  have  vitally 
and  materially  affected  the  interests  of  bondholders.  Every 
effort  was  made  on  the  part  of  the  representatives  of  the 
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Theater  Company  to  obtain  the  written  consent  of  the  trus- 
tee to  this  new  lease  with  the  Theater  Company.  Such  con- 
sent was  refused,  indicative  strongly  of  the  position  which 
is  made  apparent  on  the  part  of  the  trustee  that  he  did  not 
intend  to  bind  Himself  as  trustee,  or  the  interests  of  the 
bondholders,  to  said  lease.  In  fact,  it  is  difficult  to  conceive 
of  any  situation  or  circumstance  which  would  make  the 
trustee's  position  as  he  made  it  manifest,  clearer  than  was 
done  by  his  refusal  to  either  join  in  the  lease  or  to  give  his 
written  approval  or  consent  to  the  document.  Had  he  done 
so,  he  would  nevertheless  have  failed  to  bind  the  interests 
of  the  bondholders,  for  the  reason  that  his  authority  vests 
almost  exclusively  in  the  provisions  of  the  trust  deed,  and, 
no  such  authority  having  been  granted  or  vested  in  him,  the 
interests  of  the  bondholders  could  not  have  been  bound. 

A  careful  examination  of  the  lease  with  the  Theater  Com- 
pany will  disclose  the  fact  that  it  contains  no  provision  what- 
soever intended  to  bind  the  bondholders  or  even  the  trustee. 
It  must  also  be  borne  in  mind  that  at  the  time  of  the  execu- 
tion of  the  lease  with  the  Theater  Company  there  had  been 
no  default  by  the  mortgagor  of  the  conditions  of  the  mort- 
gages and  that  the  Real  Estate  Company  was  in  possession 
of  the  premises.. 

The  evidence  does  not  disclose,  nor  has  the  claim  been 
made,  that  any  of  the  bondholders  at  any  time  had  any 
knowledge  whatsoever  of  the  proposed  execution  of  said 
Theater  Company  \t?ist\  nor  is  there  any  evidence  or  claim 
that  such  bondholders  were  notified  thereof  subsequently, 
so  as  to  lay  the  possible  foundation  on  the  part  of  such  bond- 
holders to  a  ratification  or  confirmation  of  such  lease.  "True, 
the  trustee,  upon  the  execution  of  the  lease  with  the  Theater  • 
Company,  received  a  large  amount  of  money,  aggregating 
about  $15,000,  which  amount  he  disbursed  to  contractors 
and  others  engaged  in  the  making  of  the  necessary  changes 
in  the  building  to  accommodate  the  theater.     In  making 
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these  disbursements  the  trustee  acted  primarily  in  the  in- 
terests of  the  mortgagor,  as  is  made  evident  by  the  fact  that 
the  object  and  purpose  of  placing  this  money  in  the  trustee's 
hands  for  disbursement  was  to  provent  the  filing  of  liens  and 
the  incumbering  of  the  mortgagor's  interests.     The  mort- 
gagee's interest  could  not  have  been  affected  by  the  filing 
of  contractors',  materialmen's,  or  laborers'  liens.    A  bond 
was  also  executed  to  protect  persons  on  the  premises  from 
personal  injury  during  the  construction  of  the  theater  and 
to  also  protect  occupants  of  the  theater.    The  execution  of 
this  boi^d  was  suggested  by  the  trustee  and  was  solely  for 
the  benefit  of  the  mortgagor  and  of  the  Theater  Company. 
So  that  it  must  have  appeared  to  the  bondholders,  at  the 
time  of  the  execution  of  the  Theater  Company  lease,  that 
the  property  was  in  the  possession  of  the  Real  Estate  Com- 
pany.   The  bondholders  had  no  notice  of  the  lease  or  of  any 
changes  with  respect  to  the  collection  of  the  rents  and  of 
the  proposed  alterations  in  the  building.    There  is  nothing  in 
the  situation  which  justified  any  alarm  on  the  part  of  the 
bondholders.     Every  one  is  familiar  with  the  floating  of 
bond  issues  of  the  nature  of  the  one  in  question.     These 
bonds  are  sold  to  numerous  persons,  who  look  for  their  se- 
curity to  the  mortgaged  property.     Bondholders  as  a  rule 
do  not  interest  themselves  in  the  collection  of  rents,  and  first 
become  apprehensive  when  a  default  occurs  in  the  payment 
of  principal  or  interest.    So  that  it  is  readily  deducible  from 
the  foregoing: 

1.  That  no  authority  was  vested  in  the  trustee  to  subject 
the  interests  of  the  bondholders  to  the  Theater  Company 
lease. 

2.  That  the  bondholders  had  no  knowledge  of  the  changes 
in  the  building  designed  to  accommodate  the  Theater  Com- 
pany. 

3.  That  the  bondholders  had  no  knowledge  of  the  assign- 
ment of  the  rentals  of  the  Berlin  Arcade  Building. 
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4.  That  they  did  not  ratify  or  confirm  said  lease  so  as  to 
subject  their  security  to  said  lease. 

So  that  the  findings  of  the  circuit  court,  wherein  it  sub- 
stantially found  that  the  matters  and  things  the  trustee  did 
with  respect  to  the  lease  of  the  Theater  Company  were  not 
done  for  the  purpose  of  jeopardizing  the  lien  of  the  bond- 
holders, and  that  the  lease  of  the  Theater  Company  did  not 
become  a  prior  lien  to  the  lien  of  the  bondholders,  are  well 
sustained  by  the  evidence  and  by  all  the  surrounding  facts 
and  circumstances  in  the  case. 

It  is  claimed  by  counsel  for  the  Theater  Company  that 
under  the  rule  as  laid  down  in  16  Ruling  Case  Law» 
p.  599,  §  77,  and  cited  in  Jones,  Mortgages  ( 5th  ed. )  §  782 : 
"Though  the  general  rule  is  that  a  subsequent  lessee  of  mort- 
gaged property,  taking  under  a  lease  from  the  mortgagor, 
takes  subject  to  the  mortgage,  yet  where  the  mortgage,  in 
express  terms  or  by  clear  implication,  authorized  the  mort- 
gagor to  make  leases  for  the  benefit  of  the  mortgagee,  a 
lease  made  in  pursuance  of  such  authority  is  binding  on  the 
mortgagee  and  those  claiming  under  him,"  the  lease  to  the 
Theater  Company  was  such  a  lease  as  was  contemplated  by 
the  parties  to  the  trust  deed  to  be  made  by  the  mortgagor  for 
the  benefit  of  the  mortgagee,  and  is  therefore  binding  upon 
the  mortgagee,  and  subjects  his  security  to  the  prior  rights 
of  the  lease. 

The  doctrine  as  above  stated,  and  contained  in  Ruling 
Case  Law  and  in  Jones  on  Mortgages,  is  founded  prin- 
cipally upon  the  decision  in  the  case  of  Sammons  v,  Kearney 
P.  &  I.  Co.  77  Neb.  580, 1 10  N.  W.  308, 8  L.  R.  A.  n.  s.  404. 

A  careful  examination  of  the  facts  in  the  Sammons  Case 
will  reveal  a  radical  distinction  or  difference  between  that 
case  and  the  instant  case.  In  the  Sammons  Case  the  plaint- 
iflF  appealed  from  a,  decree  of  the  lower  court  in  an  action 
brought  to  foreclose  a  mortgage,  by  which  decree  the  plaint- 
iff's mortgage  Hen  was  made  subject  to  a  certain  lease  or- 
contract  executed  by  the  mortgagor  to  the  defendant.  North- 


18]  AUGUST  TERM,  1921.  Ill 

Schroeder  v.  Arcade  Theater  Co.  175  Wis.  79. 


western  Electric  Heat  &  Power  Company.  It  appears  that 
the  general  nature  of  the  business  of  the  defendant  Kearney 
Power  &  Irrigation  Company  is  the  owning,  constructing, 
and  operating  of  canals,  reservoirs,  dams,  and  other  works 
for  irrigation  and  water-power  purposes,  including  the 
power  to  lease  its  own  property  and  to  acquire  by  purchase 
such  canals,  reservoirs,  and  other  works  for  irrigation  and 
^vater-power  purposes,  including  the  power  to  execute  mort- 
gages or  deeds  of  trust  to  secure  such  bonds  as  may  or  shall 
be  issued  by  the  company  in  furtherance  of  the  objects  of 
its  incorporation.  On  the  15th  day  of  July,  1898,  the  de- 
fendant Kearney  Company  executed  and  delivered  to  a  trus- 
tee a  mortgage  on  certain  of  its  property  and  rights  to  secure 
a  bond  issue  of  $150,000  in  bonds  of  $500  each.  On  the 
1st  day  of  November,  1899,  the  mortgagor  entered  into  a 
contract  in  writing  with  the  Northwestern  Electric  Heat 
&  Power  Company,  whereby,  for  a  consideration  therein 
named,  the  latter  was  given  the  right  to  take  water  from 
the  canal  in  question  for  a  period  of  fifteen  years,  with  the 
privilege  of  a  renewal  of  the  contract  on  the  same  terms  for 
an  additional  fifteen  years,  for  the  purpose  of  furnishing 
power  for  its  electrical  machinery.  Default  was  made  in 
the  payment  of  the  interest  on  the  bonds,  and  on  the  9th  day 
of  September,  1903,  Sammons,  who  was  the  owner  and 
holder  of  239  of  the  274  bonds  disposed  of,  brought  an 
action  to  foreclose  the  mortgage.  The  Northwestern  Elec- 
tric Heat  &  Power  Company  was  permitted  to  intervene  and 
settle  its  rights  under  the  contract  with  the  defendant  Kear- 
ney Power  &  Irrigation  Company,  the  mortgagor.  The 
court  found  in  favor  of  the  plaintiff  and  ordered  a  decree 
that  the  property  should  be  sold  subject  to  the  rights  of  the 
intervener.  Northwestern  Electric  Heat  &  Power  Company, 
under  its  contract  with  the  mortgagor,  and  that  such  con- 
.  tract  should  be  binding  upon  the  purchaser  at  such  sale. 
From  this  decree  of  the  lower  court,  ordering  a  sale  of  the 
mortgaged  property  subject  to  the  contract  of  the  North- 
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western  Electric  Heat  &  Power  Company,  the  plaintiff  Sam- 
mons  appealed.  On  the  appeal  the  principal  question  to 
be  determined  was:  Did  the  court  err  in  providing  in  the 
decree  that  the  sale  thereunder  should  be  subject  to  the 
rights  of  the  intervening  company  under  its  contract  with 
the  mortgagor  ?  The  court  in  its  opinion  first  recites  the  gen- 
eral rule  as  heretofore  stated,  and  then  proceeds  as  follows : 

"The  foregoing  rule  is  easily  recognizable,  as  it  is 
grounded  on  the  general  rule  applicable  to  all  mortgages 
that  an  interest  subsequently  acquired  by  a  third  party  in  the 
mortgaged  property  is  subject  to  the  mortgage;  but  the 
question  is  whether  the  facts  in  this  case  bring  it  within  that 
rule." 

In  substance,  the  mortgage  in  the  Sammons  Case,  among" 
other  things,  covered,  first,  all  the  property  of  the  mortgagor 
of  every  character ;  second,  it  was  intended  to  cover  not  only 
such  things  in  action,  contracts,  leases,  claims,  and  demands 
as  existed  when  the  mortgage  was  given,  but  all  such  as  the 
mortgagor  might  thereafter  acquire;  third,  it  also  provided 
that  all  the  things  in  action,  contracts,  leasee,  claims,  and  de- 
mands as  the  mortgagor  might  subsequently  acquire,  should 
be  duly  assigned  to  the  mortgagee  as  further  security  for 
the  mortgage  debt. 

In  construing  the  trust  deed  and  the  contract  above  speci- 
fied, the  court  in  its  opinion  in  the  Sammons  Case  further 
said: 

"But,  when  the  construction  of  a  contract  becomes  neces- 
sary, it  is  permissible  to  look  beyond  the  language  of  the 
contract,  and  to  take  into  account  the  nature  of  the  subject 
matter,  the  condition  and  situation  of  the  parties,  and  the 
facts  and  circumstances  surrounding  the  transaction.  The 
mortgagor  was  a  corporation,  and  one  of  the  purposes  of 
its  organization  was  to  lease  water  rights.  It  was  the  owner 
of  a  jJant,  designed  to  serve  that  purpose,  but  which,  as  the 
record  shows,  yielded  no  revenue  save  such  as  might  be 
derived  from  the  sale  or  leasing  of  water  rights.  The  bonds,  • 
by  their  terms,  were  made  to  run  for  a  period  of  twenty 
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years,  and  the  interest  thereon  is  payable  semi-annually. 
Now,  taking  into  account  these  facts  and  circumstances  in 
connection  with  those  provisions  of  the  mortgage  herein- 
before set  out,  it  is  too  clear  to  admit  of  argument  that  the 
parties  to  the  mortgage  at  the  time  it  was  made,  contem- 
plated that  the  mortgagor's  plant  covered  by  the  mortgage 
should  be  maintained  as  a  going  concern,  because  in  no  other 
way  could  it  meet  the  interest  on  the  bonds  from  time  to  time, 
to  say  nothing  of  the  discharge  of  the  principal  debt  when  it 
became  due." 

The  opinion  further  proceeds  with  the  idea  that  at  the 
time  when  these  water  rights  were  leased  it  was  contem- 
{dated  by  the  parties  that  the  lessee  would  necessarily  be 
obligated  to  expend  a  large  amount  of  money  in  improve- 
ments for  its  business,  and  that  the  trust  deed  or  mortgage 
contained  a  provision  that,  upon  default  of  the  mortgagor, 
the  mortgagee  could  declare  the  whole  amount  of  the  bonds 
and  interest  due  and  payable  and  immediately  commence 
foreclosure  proceedings,  and  thus  deprive  the  lessee  of  his 
investment,  unless  it  be  held  that  the  mortgage  when  orig- 
inally made  contemplated  the  execution  of  these  contracts 
and  leases  for  the  benefit  of  the  mortgagee. 

In  the  case  at  bar  the  trust  deed  was  executed  to  run  for 
a  period  of  five  years.  It  was  contemplated  at  the  time  of 
the  execution  of  such  trust  deed  that  at  the  end  of  this  period 
there  would  be  a  refunding  of  the  mortgage  debt;  so  that, 
it  could  not  have  been  contemplated  that  during  such  period 
of  five  years  the  principal  of  the  mortgage  debt  would  be 
paid  out  of  the  rentals  or  profits  of  the  building. 

The  five-year  period  of  the  trust  deed  in  the  instant  case 
constituted  an  unusually  short  term  for  a  bond  issue  of  that 
kind,  and  was  no  longer  than  the  usual  period  for  which 
mortgages  in  considerably  smaller  amounts  are  executed. 
The  very  fact  that  the  bond  issue  covered  so  short  a  period 
of  time,  in  itself  was  indicative  of  the  fact  that  the  parties 
at  the  time  of  the  execution  thereof  did  not  contemplate 
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subjecting  this  bond  issue  to  the  provisions  of  a  long-term 
lease  such  as  the  Theater  Company  lease. 

Furthermore,  there  is  no  provision  contained  in  the  trust 
deed  or  mortgage  in  the  instant  case  whereby  all  the  profits 
a^d  rents  derived  from  the  leased  property  are  to  be  paid 
and  assigned  to  the  mortgagee  for  his  benefit.  Under  the 
trust  deed  in  the  instant  case  the  mortgagor,  until  conditions 
broken,  was  to  continue  in  the  uninterrupted  possessicKi  of 
the  leased  premises  and  enjoy  the  rents,  issues,  and  profits 
thereof.  On  the  other  hand,  in  the  Sammons  Case  all  the 
property  of  the  lessee  or  contractee,  including  leases,  con- 
tracts, rentals,  profits,  etc.,  of  every  nature  and  description, 
was  assigned  and  transferred  to  the  mortgagee,  and  it  does 
not  appear,  as  far  as  the  reading  of  the  opinion  in  the  case 
is  concerned,  that  the  mortgagor  in  the  Sammons  Case  was 
entitled  to  possession  and  enjoyment  of  the  mortgaged  prop- 
erty, and  of  the  rents,  issues,  and  profits  thereof,  until  con- 
ditions broken.  Furthermore,  in  the  Sammons  Case  the 
leas^  and  the  trust  deed,  respectively,  covered  terms  which 
would  expire  at  or  about  the  same  time,  strongly  indicative 
of  an  intention  on  the  part  of  the  parties  to  make  the  mort- 
gage subject  to  the  provisions  of  such  lease.  It  is  also 
clearly  inferable  from  the  provisions  of  the  Sammons  trust 
deed  and  lease  or  contract  that  it  was  contemplated  by  the 
.  parties  that  the  principal  amount  of  the  trust  deed  would, 
during  the  period  thereof,  be  fully  paid  by  the  rentals,  issues, 
and  profits  derived  from  the  lessees  and  others  of  the  mort- 
gaged property. 

It  also  appears  clearly  that  in  the  Sammons  Case,  where 
valuable  water  rights  were  leased,  it  was  contemplated,  in 
order  to  make  use  of  the  provisions  of  such  lease,  that  the 
expenditure  of  a  large  sum  of  money  would  be  necessary  on 
the  part  of  the  lessee  in  order  to  obtain  the  full  advantage 
of  the  leased  rights.  And  above  all  things  it  appears  from 
the  Sammons  Case,  and  is  so  stated  in  express  language, 
'  that  the  facts  and  circumstances  in  connection  with  the  pro- 
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visions  named  in  the  trust  deed  or  mortgage  are  such  that 
by  necessary  implication  the  parties  to  the  mortgage  at  the 
time  it  was  made  contemplated  that  the  mortgagor's  plant 
covered  by  the  mortgage  should  be  maintained  as  a  going 
concern  for  the  benefit  of  the  mortgagee.     - 

It  was  not  claimed  in  the  Sammons  Case  that  the  mort- 
gage gave  express  authority  to  the  mortgagor  to  make  the 
contract  or  lease  under  which  the  intervening  company 
claimed  superior  rights  to  that  of  the  mortgagor,  but  it  was 
claimed  that  such  rights  followed  from  the  terms  of  the 
trust  deed  or  mortgage  by  necessary  implication.  And  the 
court  very  rightly  said  in  its  decision  in  the  Sammons  Case 
that  the  solution  of  the  question  is  to  be  found  in  the  famil- 
iar rules  of  construction  applicable  to  the  facts  in  that  case, 
rather  than  in  precedents,  resting  as  they  must  on  instru- 
ments differing  materially  from  that  under  consideration. 

It  is  contended  on  the  part  of  counsel  for  the  Theater 
Company  that  injustice  may  be  done  to  their  client  resulting 
from  the  investment  of  a  large  sum  of  money  in  the  re- 
construction of  the  building  in  order  to  accommodate  the 
theater,  which  money  to  a  large  extent,  under  the  decree  as 
entered  by  the  lower  court,  would  constitute  a  loss.  That 
fact  is  to  be  regretted,  and  it  is  also  to  be  regretted  that  the 
proper  officers  of  the  Theater  Company  and  of  the  Real  Es- 
tate Company  did  not  see  fit  to  enter  into  an  agreement 
wherein  and  whereby  it  would  be  stipulated  that  the  mort- 
gaged property  was  to  be  sold  and  bids  invited,  so  that  title 
might  be  conveyed  either  free  from  the  lease  or  subject  to 
the  lease,  in  accordance  with  the  bids  received  upon  such 
sale.  It  is  not  too  late  now  to  enter  into  such  a  stipulation, 
and  it  would  appear  to  us  that  the  interests  of  all  parties 
would  be  subserved  thereby.  However  much  we  may  sym- 
pathize with  the  Theater  Company  in  its  present  deplorable 
condition,  we  nevertheless  must  also  take  into  consideration 
the  status  of  the  bondholders  and  the  rights  which  they  con- 
templated at  the  time  of  the  purchase  of  the  bonds.    Their 
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interests  were  first  in  point  of  tifne.  It  was  always  within 
the  power  and  the  province  of  the  Theater  Company  and  its 
officers  to  make  a  careful  study  and  examination  of  the  trust 
deeds  in  question  and  thereby  reasonably  satisfy  themselves 
as  to  their  rights  thereunder.  Such  examination,  from 
the  evidence,  has  apparently  been  made  by  counsel  for  the 
Theater  Company.  Realizing  the  situation,  the  Theater 
Company  saw  fit  to  proceed  with  the  expenditure  of  a  large 
sum  of  money,  notwithstanding  the  open  and  direct  refusal 
of  the  trustee  to  join  in  the  Theater  Company  lease  or  to 
approve  of  the  same  in  writing,  which  is  not  at  all  decisive 
upon  the  legal  aspect  of  this  case,  but  very  persuasive,  and 
almost  conclusively  decisive,  of  the  fact  in  this  case  that  the 
Theater  Company  and  its  officers  concluded  to  take  their 
chances  of  the  mortgagor  avoiding  a  default  and  thus  se- 
curing to  themselves  the  benefits  of  the  full  term  of  the 
Theater  Company  lease. 

We  are  therefore  of  the  opinion  that  the  doctrine  of  the 
Sammons  Case,  and  as  cited  by  Jones  on  Mortgages  and  in 
Ruling  Case  Law,  has  no  application  to  the  case  at  bar. 

In  view  of  what  has  been  said,  it  is  unnecessary  to  take 
up  and  treat  further  the  claim  made  by  the  attorneys  for 
the  Theater  Company  under  which  it  is  contended  that  the 
plaintiff  is  estopped  from  insisting  upon  the  priority  of  the 
trust  deed  or  mortgage  over  the  lease.  The  real  party  in 
interest  is  not  the  trustee  but  the  bondholders.  The  latter 
had  no  knowledge  of  the  Theater  Company  lease  or  of  the 
changes  made  to  accommodate  the  Theater  Company,  and, 
the  trustee  not  having  authority  in  the  premises,  the  bond- 
holders cannot  be  held  as  bound  and  cannot  be  deemed 
estopped. 

By  all  the  authorities  we  have  been  able  to  find,  pertinent 
to  the  subject,  it  is  held  that,  in  order  to  authorize  the  trustee 
to  subject  the  trust  deed  to  a  lease  subsequently  made,  the 
right  must  be  contained  in  the  provisions  of  the  trust  deed 
either  by  express  language  or  by  necessary  implication,  and, 


IB]  AUGUST  TERM,  1921.  117 

Schroeder  v.  Arcade  Theater  Co.  175  Wis.  79. 

such  language  not  being  contained  in  the  trust  deed  in  ques* 
tion,  the  resuH  follows  that  the  trust  deed  in  question  is  not 
subject  to  the  lease.  Other  authorities  confirming  this 
position  are  Sands  v.  Kaukauna  IV.  P.  Co.  115  Wis.  229, 
91  N.  W.  679;  Haven  v.  Adams,  4  Allen  (86  Mass.)  80; 
Ellis  V.  Boston,  H.  &  E.  R.  Co.  107  Mass.  1. 

It  is  further  contended  by  the  Theater  Company  that  the 
mortgagor  assigning  the  rents  to  the  mortgagee,  and  both 
the  mortgagor  and  mortgagee  notifying  the  tenant  of  such 
assignment,  and  the  tenant  paying  the  total  rents  accruing 
under  the  lease  to  the  mortgagee,  as  disclosed  by  the  uncon- 
tradicted evidence,  was  an  attornment  and  established  the 
relation  of  landlord  and  tenant  between  the  mortgagee  and 
the  tenant. 

The  law  of  attornment  does  not  apply  as  between  the 
tenant  of  a  mortgagor  and  the  mortgagee  in  states  where 
the  legal  title  of  the  mortgaged  premises  does  not  pass  to 
the'mortgslgee.  The  status  of  the  mortgagor  and  mortgagee 
with  respect  to  mortgages  and  trust  cj^cds  has  heretofore 
been  fully  set  forth,  under  authorities  cited. 

The  doctrine  is  stated  in  2  Jones,  Mortgages  (7th  ed.) 
§  778: 

Attornment  ineffective  where  mortgage  is  mere  lien. 
"But  in  a  state  where  a  mortgage  is  regarded  as  conveying 
no  title  to  the  mortgagee,  and  the  right  of  possession  until 
foreclosure  and  sale  is  assured  to  the  mortgagor  by  statute, 
it  has  been  held  there  is  nothing  to  rest  an  attornment  upon 
and  that  the  doctrine  has  no  application.  The  verbal  agree- 
ment of  a  tenant  to  pay  rent  to  the  mortgagee  does  not 
continue  the  existing  tenancy,  simply  putting  the  mortgagee 
in  place  of  the  mortgagor  as  landlord ;  but  it  is  a  new  under- 
taking and  must  be  valid  as  a  new  agreement  if  valid  at  all. 
In  such  states  a  mortgage  by  the  lessor  does  not  carry  the 
reversion  in  the  leased  premises  so  as  to  entitle  the  mortgagee 
to  recover  rents;  though  the  mortgagee  may,  of  course, 
secure  the  right  to  the  rents  by  an  assignment  contained  in 
the  mortgage.  In  such  states,  the  tenant  cannot  repudiate  his 
tenancy  under  the  mortgagor  and  acknowledge  a  tenancy 
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under  the  mortgagee,  until  after  the  mortgage  has  been 
foreclosed  and  the  period  of  redemption  has  expired." 

In  a  Michigan  case  (Hogsett  v,  Ellis,  17  Mich.  351)   it 
is  said: 

"If  it  be  said  that,  though  the  mortgage  does  not  give 
the  mortgagee  the  right  to  possession  against  the  will  of 
the  mortgagor,  yet,  by  the  consent  of  the  mortgagor  and 
the  tenant,  he  may  be  let  into  possession,  and  thus  acquire  the 
right  to  rent ;  so,  I  reply,  may  any  other  person  not  holding  a 
mortgage  acquire,  in  the  same  way,  the  right  to  possession, 
and  the  right  to  rent,  by  any  valid  agreement  to  that  effect. 
But,  in  both  cases  alike,  I  think  it  would  depend  upon  the 
contract  as  stich,  which  might  be  made  between  them,  and 
not  upon  the  doctrine  of  attornment." 

In  connection  with  this  doctrine  of  attornment  we  must 
reiterate  what  has  been  repeatedly  heretofore  said,  that 
neither  under  the  express  terms  of  the  trust  deed  or  mort- 
gage, nor  by  necessary  implication,  did  the  trustee  have  the 
right  or  authority  to  do  an)rthing  before  conditions  broken 
that  would  jeopardize  the  interests  of  the  bondholders  with 
respect  to  the  lien  acquired  at  the  time  of  the  execution  of 
the  trust  deed. 

As  to  the  status  of  the  Theater  Company  and  the  mort- 
gagee after  conditions  broken,  and  after  entry  on  the  part 
of  the  mortgagee,  a  different  situation  exists. 

It  is  said  in  Gartside  v.  Outley,  58  111.  210,  214,  215: 

"It  is  in  the  power  of  the  mortgagee,  on  entry  for  con- 
ditions broken,  where  the  property  has  been  leased  subse- 
quent to  the  making  of  a  mortgage,  to  treat  the  tenant  as  a 
trespasser  and  bring  ejectment,  even  without  notice,  or  the 
mortgagee  may  elect  to  recognize  the  lessee  as  his  tenant. 
The  authorities  all  agree  in  holding,  where  the  mortgagee 
has  entered  for  conditions  broken,  or  received  rents  of  the 
tenant,  that  the  relation  of  landlord  and  tenant  will  be 
created  between  the  parties.  .  .  .  The  question  of  the  time 
for  which  it  will  be  considered  that  the  tenancy  is  created  by 
the  fact  that  the  mortgagee  received  rents  of  the  lessee, 
whether  for  the  entire  period  of  the  unexpired  lease,  or  for 
only  a  shorter  period,  is  a  question  of  more  difficulty  of 
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solution.  The  generally  received  doctrine  seems  to  be  that 
the  receipt  of  rents  by  the  mortgagee  will  only  create  a 
tenancy  from  year  to  year,  in  analogy  to  the  rule  where  the 
tenant  holds  over  after  the  expiration  of  the  lease.  The 
doctrine  proceeds  upon  the  ground  that  the  lease  is  inopera- 
tive cCs  to  the  mortjgagee,  and  is  terminated  by  the  act  of 
entry.  The  rule  of  the  common  law  is  well  established,  that 
the  mortgagor  cannot,  without  the  consent  of  the  mortgagee, 
execute  a  lease  that  will  prevail  against  the  rights  of  the 
mortgagee,  and  it  has  been  uniformly  held  that  the  entry 
of  a  mortgagee  puts  an  end  to  the  lease.  Keech  v.  Hall,  1 
Doug.  2.  Upon  principle,  therefore,  something  more  is 
required  than  the  mere  receipt  of  rents  from  the  lessee,  to 
makt.  valid  the  lease  for  the  tmexpired  term  as  against  the 
mortgagee.  In  Doe  ex  dent.  Hughes  v.  Buckner,  8  Carr.  & 
Payne,  5661  Patterson,  J.,  held  that  if  the  mortgagee 
instead  of  turning  out  the  lessee  elects  to  take  him  as  his 
tenant,  the  mortgagee  does  not  thereby  set  up  the  tenancy  for 
the  entire  imexpired  term  of  the  lease,  but  only  from  year  to 
year.  The  case  of  Thunder  v.  Belcher,  3  East,  449,  holds  the 
same  doctrine,  that  the  receipt  of  rents  will  only  create  a 
tenancy  from  year  to  year,  as  between  the  lessee  and  the 
mortgagee.  We  find  that  these  cases  have  been  quoted  by 
nt^erous  text-writers  and  the  doctrine  established  does  not 
seem  to  be  questioned.  Hilliard,  Mortgages,  p.  235,  §  231 ; 
Taylor,  Landl.  &  T.  §  120;  Piatt,  Leases,  p.  171." 

While  the  doctrine  as  set  forth  in  the  Gartside  Case,  supra, 
undoubtedly  is  the  accepted  doctrine  of  the  authorities  on 
the  subject,  under  that  very  doctrine  it  would  appear  to  us 
that  when  in  the  year  1916  the  trustee,  after  conditions 
broken,  took  possession  of  the  mortgaged  property  and  col- 
lected the  rents,  issues,  and  profits  thereof,  including  the 
rents  from  the  Theater  Company,  and  immediately  followed 
such  acts  by  a  foreclosure  proceeding  in  the  instant  case,  that 
he  thereby  made  manifest  his  intention  of  not  treating  the 
Theater  Company  as  a  trespasser,  but  of  treating  it  as  his 
new  tenant  under  a  lease  to  expire  upon  the  sale  of  the  prop- 
erty under  foreclosure  proceedings. 

Having  covered  all  of  the  various  points  made  in  the  brief 
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of  counsel  for  the  Theater  Company  and  having  arrived  at 
a  conclusion  adverse  to  the  contentions  of  such  company, 
we  will  now  take  up  the  consideration  and  determination  of 
question  No.  2,  above  set  forth. 

It  is  contended  by  the  trustee  for  the  second-mortgage 
bondholders  and  by  the  individual  bondholders,  defendants 
herein,  and  by  the  Real  Estate  Company  and  its  receiver, 
that,  among  other  things,  the  trustee  retained  over  $22,500 
out  of  the  proceeds  derived  from  the  sale  of  the  bonds  se- 
cured by  the  first  trust  deed  or  mortgage  for  his  own  indi- 
vidual purpose  and  for  other  purposes  foreign  .to  the  pro- 
visions of  such  trust  deed  or  mortgage,  under  and  pursuant 
to  which  such  proceeds  were  to  be  used  solely  in  the  erection 
and  construction  of  the  building;  that  he  also  converted  to 
his  own  use,  or  wrongfully  disbursed  and  expended,  a  large 
sum  of  money  derived  as  interest  on  the  first-mortgage 
bonds  and  by  way  of  rentals  and  income  from  the  tenants  in 
the  Arcade  Building  (and  that  he  otherwise  violated  his 
trust  in  other  particulars,  with  respect  to  which  it  is  dot 
necessary  at  this  time  to  go  into  detail)  in  the  administra- 
tion of  his  trust,  all  to  the  great  damage  of  such  defendants, 
on  account  of  which  such  defendants  liave  in  the  course  of 
the  trial  demanded  that  said  Schroeder  be  impleaded  indi- 
vidually in  order  to  enable  such  defendants  to  compel  him 
to  account  for  such  maladministration  personally,  etc.,  and 
an  offer  of  proof  was  made  by  such  defendants  in  order  to 
substantiate  such  allegations. 

With  respect  to  the  issues  raised  by  such  defendants, 
among  other  things  the  court  found,  in  addition  to  the  find- 
ings already  hereinbefore  set  forth,  as  follows: 

That  Schroeder,  acting  as  trustee  under  both  the  first  and 
second  mortgages,  purchased  the  mortgaged  premises  at  tax 
sales  for  the  years  1915  and  1916  for  the  city  and  county 
taxes,  and  out  of  the  rents  collected,  after  taking  possession 
as  trustee,  repaid  himself  for  redemption  moneys. 
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That  plaintiff  entered  into  the  possession  of  the  mort- 
gage premises  as  trustee,  with  the  mortgagor's  consent,  on 
October  11,  1916  (which  was  the  day  of  the  commencement 
of  this  action). 

That  Schroeder,  as  trustee,  had  advanced  for  the  benefit 
of  said  mortgage  bondholders  various  interest  payments 
aggregating  $23,000,  and  is  entitled  to  be  subrogated  in  that 
sum. 

That  $4,000  is  a  reasonable  solicitors'  fee  to  be  paid  to 
the  plaintiff's  attorneys. 

The  court  also  in  such  findings  allowed  the  plaintiff,  as 
trustee,  for  the  collection  of  the  rents  an  amount  equal  to 
three  per  cent,  as  stipulated  in  the  mortgage,  and  also  al- 
lowed him  an  additional  fee  as  trustee  in  renting,  making 
repairs,  managing,  and  otherwise  caring  for  the  mortgaged 
premises  and  property  and  for  performing  other  duties  de- 
volving upon  him  as  trustee,  and  found  such  sums  as  reason- 
able. 

As  conclusions  of  law  the  court  found  that  the  counter- 
claims of  the  defendants  Real  Estate  Company  and  Ben- 
jatnin  Leaf  green,  the  counterclaim  of  the  defendant  Esben- 
shade  as  executrix,  the  counterclaim  of  the  defendant  Hum- 
tnel,  and  the  counterclaim  of  the  defendant  Leidig  as  trustee, 
should  be  dismissed ;  and  judgment  pursuant  to  such  find- 
ings was  thereupon  duly  entered  and  docketed. 

Schroeder,  as  trustee,  was  the  plaintiff  in  the  action.  As 
an  individual  he  was  not  a  party,  and  in  law  could  not  be 
considered  a  party  unless  he  was  impleaded  in  his  individual 
capacity.  The  mere  fact  that  he  was  a  party  in  a  repre- 
sentative capacity  does  not  authorize  proceedings  against 
him  in  an  individual  capacity  unless  he  is  first  joined  as  an 
individual.  In  other  words,  in  contemplation  of  the  law 
Schroeder  as  an  individual  and  Schroeder  in  a  representa- 
tive capacity  are  deemed  two  distinct  entities. 

"A  bill  cannot  unite  distinct  demands  against  the  same 
defendant,  where  his  liability  upon  c«ie  is  individual  and 
upon  the  other  is  in  a  representative  capacity ;  but  the  rule 
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is  confined  to  the  presentation  of  distinct  demands  and  does 
not  extend  to  cases  where  defendant  is  otherwise  a  proper 
party  in  both  capacities."    16  Cyc.  255. 

So  that  we  must  conclude  that  Schroeder  as  an  individual 
was  not  before  the  court. 

Of  course  the  rule  is  well  recognized  that  a  failure  to  use 
reasonable  diligence  or  an  abuse  of  his  discretionary  powers 
renders  a  trustee  under  a  trust  deed  personally  liable  to  the 
party  injured  for  the  damages  done.  Jones,  Mortgages, 
§  1771. 

As  already  stated,  the  application  to  implead  Schroeder 
individually  was  not  made  to  the  lower  court  until  after  the 
trial  of  the  issues  had  proceeded  for  a  period  of  about  two 
weeks.  It  must  not  be  understood  that  it  is  our  opinion  that 
Schroeder  as  an  individual  would  not  have  been  a  proper 
party ;  on  the  contrary,  it  is  our  opinion  that  had  the  court 
seen  fit,  even  at  that  stage  of  the  trial,  to  suspend  the  trial 
for  the  purpose  of  impleading  Schroeder  and  of  thus  en- 
abling an  accounting  and  a  final  adjudication  of  the  issues 
presented  by  the  defendants,  it  would  have  exercised  a 
proper  and  a  wise  discretion,  in  view  of  the  provisions  of 
sees.  2610  and  2656a,  Stats.,  which  are  intended  to  give  the 
trial  court  very  broad  powers,  not  only  in  the  calling  in  of 
parties  but  in  the  molding  and  adapting  of  the  pleadings  so 
as  to  finally  dispose  of  all  branches  of  the  controversy. 
Swanby  v.  Northern  State  Bank,  150  Wis.  572,  577,  137 
N.  W.  763;Doherty  v,  Doherty,  131  Wis.  375,  111  N.  W. 
478;  Carney  v,  Gleissner,  62  Wis.  493,  22  N.  W.  735. 

Sec.  2610,  Stats.,  among  other  things  provides  that 

"A  defendant  who  shows  by  affidavit  that  if  he  be  held 
liable  in  the  action,  he  will  have  a  right  of  action  against  a 
third  person  not  a  party  to  the  action  for  the  amount  of  the 
recovery  against  him,  may,  upon  due  notice  to  such  person 
and  to  the  opposing  party,  apply  to  the  court  for  an  order 
making  such  third  person  a  party  defendant,  in  order  that 
the  rights. of  all  parties  may  be  finally  settled  in  one  action, 
and  the  court  may  in  its  discretion  make  such  order." 
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Sec.  2656a^  among  other  things,  provides: 

"A  defendant  .  .  .  may  have  affirmative  relief  against  a 
codef endant,  or  a  codefendant  and  the  plaintiff,  or  part  of 
the  plaintiffs,  or  a  codefendant  and  a  person  not  a  party,  or 
against  such  person  alone,  upon  his  being  brought  in;  but 
in  all  such  cases  such  relief  must  involve  or  in  some  manner 
affect  the  contract,  transaction  or  property  which  is  the 
subject  matter  of  the  action." 

Attention  is  called  to  the  fact  that  in  and  by  that  porticxi 
of  sec.  2610  quoted  the  interpleader  is  made  discretionary 
with  the  court. 

The  portions  of  the  sections  above  referred  to  have  been 
repeatedly  construed  by  this  court  and  the  right  to  interplead 
has  been  held  discretionary.  ErUl  v.  Milwaukee  E.  R.  & 
L.  Co,  164  Wis.  380,  384,  385,  160  N.  W.  263 ;  Kresge 
V.  Maryland  C.  Co.  154  Wis.  627,  631,  143  N.  W.  668; 
Schmuhl  V,  Milwaukee  E.  R,  &  L.  Co,  156  Wis.  585,  586, 
146  N.  W.  787;  Hemenway  v,  Beecher,  139  Wis.  399,  402, 
121  N.  W.  150;  Swanby  v.  Northern  State  Bank,  150  Wis. 
572,  137  N.  W.  763. 

Furthermore,  it  has  been  repeatedly  decided  by  this  court 
that  an  order  denying  a  motion  to  bring  in  a  person  who 
may  be  a  proper  but  is  not  a  necessary  party  is  not  appeal- 
able. Reinhart  v.  Fire  Asso,  93  Wis.  452,  67  N.  W.  701 ; 
Cook  V,  Menasha,  95  Wis.  215,  70  N.  W.  289;  Wechselberg 
V,  Michleson,  105  Wis.  452,  81  N.  W.  657;  State  v.  Wis, 
T.  Co,  134  Wis.  335,  341,  113  N.  W.  944;  Schmuhl  v,  Mil- 
waukee E,  R,  &  L,  Co.  156  Wis.  585,  146  N.  W.  787. 

So  that,  with  respect  to  said  question  No.  2,  we  answer, 
first,  that,  inasmuch  as  it  was  discretionary  with  the  court 
to  have  either  impleaded  or  denied  the  impleading  of  Ed- 
ward Schroeder  individually,  in  refusing  to  permit  Schroe- 
der to  be  impleaded  the  court  acted  within  its  rights  and 
exercised  its  discretion ;  and  secondly,  that,  the  court  having 
exercised  its  discretionary  rights,  an  appeal  from  the  ruling 
of  the  court  does  not  lie. 
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I 

It  is  contended  by  counsel  for  the  Real  Estate  Company 
and  for  Leaf  green  that  the  foreclosure  action  was  prema- 
turely brought  for  four  reasons,  namely: 

a.  Because  no  meeting  of  the  bondholders  declaring  a 
default  and  directing  the  trustee  to  enter  and  foreclose  the 
mortgage  was  ever  held. 

b.  Because  no  six  months'  notice  in  writing  of  the  alleged 
default  under  the  ninety-nine-year  lease  was  given. 

c.  Because  no  six  months'  notice  was  given  of  the  inten- 
tion to  declare  the  whole  amount  due  for  nonpayment  of 
interest  or  any  other  alleged  violation  of  the  terms  in  either 
one  of  the  trust  deeds. 

d.  Because  there  was  in  fact  no  interest  due  and  unpaid 
at  the  time  the  foreclosure  was  begun. 

We  will  first  take  up  the  contention  under  paragraphs  a,  b, 
and  c. 

Article  6  of  the  trust  deed  provides: 

"In  case  such  default  shall  be  made  in  the  payment  of  any 
interest  on  any  of  the  bonds  issued  hereunder  and  shall 
continue  for  the  period  of  six  months  after  payment  of  such 
interest  shall  have  been  duly  demanded  in  writing,  or  in  case 
default  shall  be  made  in  the  payment  of  the  principal  of  any 
of  such  bonds  when  the  same  shall  become  due  or  be  declared 
due  and  payable  as  in  this  mortgage  provided,  or  in  case 
default  shall  be  made  in  the  performance  of  any  other  agree- 
ment or  stipulation  herein  or  in  said  lease  contained  on  the 
part  of  the  mortgagor  and  lessee,  or  either  of  them  to  be 
kept  and  performed,  then  and  in  either  or  any  or  every  such 
case  it  shall  be  lawful  for  the  trustee,  and  upon  a  requisition 
in  writing  signed  by  the  holders  of  not  less  than  one  third  in 
amount  of  the  bonds  then  outstanding,  and  adequate  indem- 
nity against  all  costs,  expenses  and  liabilities  to  be  by  him 
incurred,  it  shall  be  the  duty  of  the  trustee  to  proceed  to 
enforce  the  rights  and  liens  of  the  bondholders  under  this 
mortgage,  either  by  the  foreclosure,"  etc. 

It  will  thus  be  seen  from  the  portion  of  article  6  above 
quoted  that  for  a  default  in  the  payment  of  interest  upon 
the  bonds  it  is  necessary  that  the  same  shall  continue  for 
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a  period  of  six  months  after  a  payment  shall  have  been  duly 
demanded  in  writing  before  the  trustee  can  commence  any 
action  to  foreclose  the  mortgage  on  that  account.  However, 
it  is  clear  from  the  subsequent  provisions  of  said  article  6 
that  where  default  shall  be  made  in  the  payment  of  principal, 
or  in  case  default  shall  be  made  in  the  performance  of  any 
other  agreement  or  stipulation,  which  would  include  a  de- 
f aiilt  pursuant  to  failure  to  pay  taxes  on  the  property,  the 
trustee  is  authorized  to  proceed  with  the  foreclosure  of  the 
mortgage;  and  the  subsequent  provision  of  said  article  6, 
above  referred  to,  makes  this  clear,  because  it  provides  in 
express  terms  that  "upon  a  requisition  in  writing,  signed  by 
the  bondholders,  .  .  .  and  upon  adequate  indemnity  having 
been  given,"  etc.,  it  shall  be  the  duty  of  the  trustee  to  pro- 
ceed with  foreclosure  or  some  other  remedy  provided  for 
in  the  trust  deed. 

It  is  clear,  therefore,  that  said  article  6  first  on  the  given 
default  extends  and  grants  the  right  to  the  trustee  to  fore- 
close of  his  own  motion,  if  he  so  desires,  and  becomes  com- 
pulsory upon  the  requisition  of  the  bondholders  and  the  fur- 
nishing of  security  as  is  so  provided  in  said  trust  deed. 

Article  4  of  the  trust  deed  provides : 

"  .  .  .  or  in  case  the  mortgagor  .  .  .  shall  fail  to  ob- 
serve, keep,  or  perform  any  condition  of  said  lease,  then  and 
thereupon  the  principal  of  all  bonds  secured  by  this  mortgage 
shall  at  the  election  of  the  trustee  immediately  become  due 
and  payable.  Provided  that  a  majority  in  interest  of  the 
holders  of  all  such  bonds  issued  hereunder  and  then  out- 
standing may  in  writing  or  by  a  vote  of  such  majority  at  a 
meeting  duly  held  as  herein  provided,  at  any  time  after  such 
default  or  failure,  declare,  or  instruct  the  trustee  in  such 
case  to  declare,  that  upon  the  expiration  of  said  period  after 
such  default  and  demand,  or  immediately  after  such  failure 
to  insure,  the  said  principal  shall  become  immediately  due 
and  payable  as  aforesaid,  and  the  same  shall  thereupon 
become  immediately  due  and  payable;  oi*'such  majority  may, 
in  like  manner,  waive  or  instruct  the  trustee  to  refrain  from 
making  such  election  and  declaration  on  such  terms  and 
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conditions  as  such  majority  may  deem  proper,  and  may 
annul  or  reverse  the  previous  election  made  or  action  taken 
by  the  trustee  in  that  behalf,  whereupon  said  principal  sum 
shall  immediately  cease  to  be  due  and  payable." 

Under  and  pursuant  to  said  article  4  of  the  trust  deed, 
therefore,  the  trustee  had  authority,  upon  failure  of  the 
mortgagor  to  observe  or  keep  or  perform  the  conditions  of 
said  lease,  among  which  was  the  obligation  to  pay  taxes, 
to  elect  to  and  to  declare  the  whole  amount  of  the  principal 
of  said  bonds  due.  However,  the  bondholders  at  all  times 
retained  the  right  to  waive  such  default  and  to  insist  that 
the  trustee  refrain  from  making  such  election  and  declara- 
tion of  default. 

The  notice  of  election  of  the  trustee  to  declare  the  whole 
amotmt  of  the  first-mortgage  bonds  due  assigned  as  reasons 
the  failure  to  keep  tl;ie  covenants  and  conditions  of  the 
ninety-nine-year  lease  requiring  the  payment  of  taxes,  and 
the  default  on  the  part  of  the  mortgagor  in  the  payment  of 
the  taxes  for  the  years  1914  and  1915.  So  that  it  is  ap- 
parent that  said  trust  deed  gave  the  right  to  the  trustee  to  de- 
clare the  first-mortgage  bond  indebtedness  due  for  breaches 
of  the  terms  of  the  ninety-nine-year  lease  without  a  meeting 
of  the  bondholders  as  a  condition  precedent. 

It  is  true  that  there  is  a  provision  in  the  ninety-nine-year 
lease  that  any  successor  in  interest  of  the  lessee  must  be 
given  notice  by  the  lessor,  in  writing,  of  the  fact  that  he  has 
not  performed  the  covenants  of  the  lease  and  that  such  suc- 
cessor in  interest  has  six  months  after  such  notice  in  writing 
in  which  to  perform.  No  such  notice  was  ever  given,  and 
the  notice,given  by  the  trustee  on  October  2,  1916,  being  the 
notice  of  default  for  payment  of  taxes,  etc.,  is  the  only 
notice  that  was  given  with  respect  to  any  failure  on  the  part 
of  the  mortgagor.  This  notice  last  referred  to  is  a  notice 
expressly  designed  to  be  for  the  benefit  of  the  lessee  under 
the  ninety-nine-year  lease,  being  the  mortgagor  under  the 
trust  deed,  and  is  contemplated  to  be  given  and  can  be  given 
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only  by  the  lessor.  Such  provision  in  the  ninety-nine-year 
lease  inures  to  the  benefit  of  the  lessee,  or  mortgagor  under 
the  trust  deed,  and  prevents  any  action  on  the  part  of  the 
lessor  in  the  form  of  proceedings  to  forfeit  the  ninety-nine- 
year  lease  on  account  of  such  conditions  broken  on  the  part 
of  the  lessee  during  the  six  months'  period. 

Inasmuch,  however,  as  a  failure  to  pay  the  taxes  under 
the  ninety-nine-year  lease  was  expressly  made  a  default, 
upon  the  happening  of  which,  under  the  provisions  of  the 
trust  deed,  the  trustee  was  authorized  to  proceed  by  election 
to  declare  the  whole  amount  of  the  principal  of  the  bonds 
due  by  foreclosure,  the  trustee  was  fully  authorized  to  pro- 
ceed with  his  declaration  and  foreclosure,  notwithstanding 
the  aioresaid  provision  in  the  ninety-nine-year  lease. 

It  is  also  claimed  that  there  was  in  fact  no  interest  due 
and  unpaid  at  the  time  the  foreclosure  was  begun,  and  it  is 
claimed  that  every  interest  coupon  that  had  matured  before 
foreclosure  had  been  discharged  and  paid  by  Schroeder, 
The  evidence,  however,  shows  that  Schroeder  had  advanced 
the  interest  to  the  bondholders  and  held  the  coupons  as  se- 
curity for  the  advancements,  and  that  he  is  entitled  to  be 
subrogated  to  the  rights  of  the  coupon  holders,  and  the  court 
so  found. 

The  evidence  also  shows  that  Schroeder  held  these 
coupons  and  that  they  were  not  marked  "canceled,"  and 
Schroeder^s  books  as  trustee  do  not  show  the  payment  of 
the  interest  on  the  coupons.  The  evidence  also  shows  that 
Schroeder  kept  two  accounts  with  the  Berlin  Arcade  Com- 
pany, one  an  account  of  monejrs  advanced  on  its  account 
by  him  personally,  and  another  account  which  shows  his 
receipts  and  expenditures  as  trustee,  entered  on  the  books 
as  "Edward  Schroeder,  special,'*  and  that  from  time  to  time, 
when  there  were  moneys  received  as  income  from  the  mort- 
gaged premises,  it  would  be  transferred  from  the  Edward 
Schroeder,  special,  account  in  part  payment  of  the  indebted- 
ness shown  in  the  personal  account  of  Schroeder. 
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It  also  appears  that  Schroeder  had  in  this  way  advanced 
for  the  benefit  of  the  Real  Estate  Company  an  amount  to 
be  paid  to  the  bondholders  for  interest  on  the  bonds  in  the 
sum  of  $23,000,  as  the  result  whereof  foreclosure  on  the 
trust  deed  was  delayed  for  a  period  of  two  years. 

It  would  be  inequitable  and  unjust  under  the  circum- 
stances, therefore,  not  to  subrogate  Schroeder  for  the  pay- 
ments so  made  to  the  interests  of  the  bondholders  under 
these  coupons,  and  we  hold  that  the  circuit  court  in  so  doing 
should  be  sustained. 

It  is  further  contended  by  counsel  for  Leaf  green  and  the 
Real  Estate  Company  that  the  current  income  up  to  the  time 
of  the  foreclosure  was  in  a  sum  greater  than  the  amount 
necessary  to  discharge  all  previously  maturing  interest  pay- 
ments. Schroeder^s  books,  having  been  introduced  in  evi- 
dence, clearly  controvert  this  claim  and  show  that  the  mort- 
gagor, the  Real  Estate  Company,  was  always  indebted  to 
the  plaintiff,  and  that  the  advancements  of  Schroeder  for 
the  benefit  of  the  mortgagee  up  to  the  time  of  the  trial 
amounted  to  the  sum  of  $24,875. 

On  April  15,  1914,  the  defendant  Leaf  green,  then  own- 
ing substantially  all  the  capital  stock  of  the  mortgagor,  and 
the  plaintiff,  Schroeder,  made  an  agreement  in  writing  which 
among  other  things  recited  and  provided  the  following: 

First,  the  execution  of  the  first  trust  mortgage  and  the 
fact  that  $125,000  of  the  first-mortgage  bonds  were  all  out- 
standing; second,  the  indebtedness  of  the  mortgagor  to 
Schroeder  for  insurance  premiums,  for  $1,243.04;  third,  the 
holding  by  Schroeder  of  jj^st-due  interest  coupons  from 
first-mortgage  bonds,  aggregating  $5,400.94,  plus  interest; 
fourth,  the  default  by  the  mortgagor  in  the  payment  of  the 
1912  and  1913  taxes;  and  fifth,  the  accruing  of  additional 
interest  on  the  mortgage  and  quarterly  rent  payable  by  the 
mortgagor  under  the  ninety-nine-year  lease  on  May  1,  1914. 

It  was  therefore  agreed  that,  in  order  to  raise  the  above 
moneys  then  due  and  in  the  future  accruing  and  to  secure 
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Schroeder  moneys  owing  him,  the  mortgagor  pay  to  Schroe- 
der $4,500  ki  cash,  to  be  'applied: 

(a)  In  payment  of  semi-annual  interest  on  first-mortgage 
bond  coupons  maturing  May  1,  1914. 

(b)  In  payment  on  account  of  taxes  and  assessments  for 
the  year  1912. 

(c)  In  payment  of  quarterly  rent  owing  Maria  Niemann 
(the  lessor  under  the  ninety-nine-year  lease),  on  May  1, 
1914. 

"If  above  sum  is  insufficient,  Schroeder  to  advance  suffi- 
cient money  to  make  up  deficiency." 

Then  the  agreement  provides  for  an  assignment  to 
Schroeder  of  all  rent  moneys  accruing  from  mortgaged 
premises,  etc.  The  moneys  collected  by  Schroeder  were  to 
be  applied  by  him  as  follows: 

1.  Wages  for  janitor  and  elevator  man  and  charwoman, 
not  exceeding  $115  monthly. 

2.  Semi-annual  interest  and  quarterly  rent  becoming  due 
May  1,  1914. 

3.  Taxes  and  assessments,  general  and  special,  due  or 
to  become  due. 

4.  All  subsequent  instalments  of  interest  on  first  mort- 
gages. 

5.  Rent  under  ninety-nine-year  lease  and  taxes  and  as- 
sessments. 

"When  items  1  to  4  are  paid,  any  surplus  to  be  applied  to 
the  payment  of  sum  due  Schroeder,  as  recited  in  the  first 
whereas  preamble  above  for  expenditures  fpr  taxes  and 
amounts  due  on  past-due  clipped  coupons." 

When  the  foregoing  sums  are  paid  the  agreement  was  to 
terminate.  Schroeder  was  not  bound  by  any  fixed  order  of 
payments,  but  could  apply  moneys  as  by  him  deemed  ad- 
visable, excepting  only  that  nothing  should  be  paid  on  ac- 
count of  moneys  due  Schroeder  personally  until  interest, 

rent,  taxes,  assessments,  and  wages  had  been  paid. 
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The  mortgagor  also  agreed  to  defray  all  costs  and  ex- 
penses to  operate  the  building,  except  for  moneys  to  be  paid 
out  of  rentals  as  above  recited,  and  that  it  would  make  up 
any  deficiency  on  account  of  any  or  all  the  above  obligations 
if  the  rentals  and  income  were  insufficient. 

The  foregoing  agreement  is  set  forth  in  the  answer  of 
the  Real  Estate  Company  and  of  the  defendant  Leaf  green. 
This  agreement  amounts  to  a  clear  confession  on  the  part 
of  the  Real  Estate  Company  and  Leaf  green,  its  principal 
stockholder,  that  at  the  date  of  said  agreement,  namely, 
April  15,  1914,  there  was  a  large  indebtedness  of  the  mort- 
gagor to  Schroeder;  that  there  was  no  property  in  the  hands 
of  said  plaintiff  out  of  which  such  indebtedness  at  that  time 
could  be  paid ;  and  absolutely  precludes  the  idea  that  there 
were  unexpended  portions  of  the  proceeds  of  the  first- 
mortgage  bonds  available  at  that  time  out  of  and  from  which 
these  various  obligations  could  be  paid. 

It  also  appears  that  the  $22,500  alleged  to  be  the  unex- 
pended portions  of  the  proceeds  of  the  first-mortgage  bonds 
had  been  paid  out. in  liquidation  of  obligations  created  by 
the  mortgagor  before  Leaf  green  became  a  stockholder  and 
officer  of  the  Real  Estate  Company,  and  that  the  mortgagor 
and  Leaf  green  knew  of  these  facts  at  the  time  of  the  execu- 
tion of  said  agreement  of  date  of  April  15,  1914. 

Schroeder  testified  that  from  April  15,  1914,  to  October 
11,  1916,  Leaf  green  had  an  office  in  the  Berlin  Arcade 
Building  and  that  Schroeder  consulted  him  with  respect  to 
all  of  the  expenditures,  and  that  Leaf  green  never  made  any 
objections  with  reference  to  the  same.  And  it  further  ap- 
pears, as  the  result  of  cross-examination  of  Schroeder  on 
the  trial  by  one  of  the  defendants'  counsel,  that  he  testified 
that  the  whole  proceeds  of  the  sale  of  the  first-mortgage 
bonds  were  paid  out  upon  the  written  directions  of  the  mort- 
gagor. If  that  be  true,  and  there  is  testimony  to  substantiate 
it,  notwithstanding  the  provisions  in  the  first  trust  deed  or 
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mortgage,  wherein  and  whereby  the  proceeds  of  the  first- 
mortgage  bonds  were  to  be  all  expended  in  the  erection  and 
construction  of  the  building,  such  provision  was  modified  by 
the  mortgagor  and  Schroeder,  and  they,  being  the  only  par- 
ties interested,  had  a  perfect  right  to  make  such  modification. 

It  also  appears  from  the  testimony  in  the  case  that  after 
the  execution  of  the  trust  deeds  in  question  the  mortgagor 
and  Leaf  green  made  k  contract  for  the  construction  of  the 
building  whereby  Leaf  green  obligated  himself  to  furnish 
all  the  material  and  do  all  the  work  to  finish  and  complete 
it  for  $151,000,  of  which  Leaf  green  received  $102,000,  pro- 
ceeds of  the  first-mortgage  bonds,  $30,000  in  second-mort- 
gage bonds  at  face  value,  and  $19,000  in  notes  of  the  Real 
Estate  Company.  Additional  expenditures  were  mad^;,  mak- 
ing the  total  cost  of  the  building  the  sum  of  $193,000;  and 
Leaf  green  testified  that  $172,657  went  into  the  building  and 
that  he  still  had  coming  to  him  for  extras  the  suip  of  $21,157. 

From  the  foregoing  it  would  also  appear  quite  conclu- 
sively  that  the  contract  last  above  referred  to  not  only  made 
it  possible  to  complete  the  building  without  applying  all  the 
proceeds  of  the  first-mortgage  bonds  for  that  purpose,  but 
this  agreement  is  also  strongly  indicative  of  an  understand- 
ing by  and  between  the  mortgagor  and  the  plaintiff,  and 
tends  to  prove,  that  the  balance  of  the  first-mortgage  bonds 
not  expended  in  the  erection  of  the  building  was  disposed 
of  for  the  purpose  of  paying  the  various  items  which  the 
testimony  shows  were  paid  and  which  constituted  the  sum 
of  about  $22,500. 

Let  us  now  consider  what  the  status  of  the  trustee  under 
the  second  trust  deed  and  second-mortgage  bondholders  is 
in  this  case. 

With  respect  to  the  alleged  illegal  expenditures  and  ap- 
propriations of  the  proceeds  of  the  first-mortgage  bonds  and 
of  other  alleged  misappropriations,  the  first-mortgage  bond- 
holders are  directly  interested. 
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"In  the  foreclosure  proceedings,  the  trustee  represents 
the  first-mortgage  bondholders,  and  it  has  been  held  that  such 
trustee  may  sue  to  foreclose  the  mortgage  without  joining 
the  bondholders.  And  where  a  bill  in  equity  is  filed  by  the 
trustees  for  the  foreclosure  of  a  mortgage,  the  individual 
bondholders  are  not  necessary,  nor,  as  a  rule,  even  proper 
parties  to  the  suit."  2  Elliott,  Railroads,  §  508;  Central 
T.  Co,  V,  Burton,  74  Wis.  329,  336, 43  N.  W.  141 ;  sec.  2607, 
Stats.  ' 

Article  6  of  the  trust  deed  also  provides:  '*No  holder  of 
any  bond  or  coupon  hereby  secured  shall  have  the  right  to 
institute  suit,  action,  or  proceeding,  in  equity  or  at  law,  for 
the  foreclosure  of  this  mortgage,  or  for  the  execution  of 
any  trusts  thereof,  or  for  the  appointment  of  a  receiver,  or 
for  any  other  remedy  hereunder ;"  and  further  provides  that 
such  right  shall  vest  exclusively  in  the  trustee. 

The  first-mortgage  bondholders,  not  having  participated 
in  a  modification  of  the  trust  agreement  with  respect  to  the 
application  of  the  proceeds  of  the  first-mortgage  bonds, 
would  undoubtedly  have  had  the  right,  upon  a  proper  plead- 
ing in  that  regard,  to  have  enforced  an  accounting  on  the 
part  of  the  trustee  for  the  alleged  improper  expenditure  of 
the  amount  of  the  first-mortgage  bonds.  Evidently,  how- 
ever, the  first-mortgage  bondholders  considered  the  security 
ample  to  protect  them,  and  therefore  no  application  was 
made  by  them  or  by  any  of  them  intended  to  effectuate  such 
purpose.  On  the  contrary,  they  have  seen  fit  to  rely  solely 
upon  the  security  of  the  first  trust  mortgage  and  the  prop- 
erty covered  thereby,  and  this  was  and  is  their  undoubted 
privilege. 

The  second-mortgage  bondholders  were  contented  to  and 
did  accept  a  second  mortgage  upon  the  leasehold  interest  of 
the  mortgagor  and  the  buildings  thereon,  subject  in  all  re- 
spects to  the  lien  of  the  first  mortgage.  The  obligation  pro- 
vided for  in  the  first  trust  deed  or  mortgage,  wherein  and 
whereby  it  is  agreed  that  the  proceeds  of  the  first-mortgage 
bonds  shall  be  used  exclusively  for  the  erection  and  con- 
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stniction  of  the  contemplated  building,  constitutes  an  agree- 
ment between  the  mortgagor  and  the  first-mortgage  bond- 
holders, and  is  a  personal  agreement  with  the  first-mortgage 
bondholders  which  in  no  manner  inures  to  the  benefit  of  the 
second-mortgage  bondholders,  and  does  not  constitute  an 
agreement  running  with  the  land  so  as  to  enable  the  second- 
mortgage  bondholders  to  take  advantage  of  the  same.  This 
agreement  between  the  mortgagor  and  the  first-mortgage 
bondholders  was  not  one  made  for  the  benefit  of  a  third 
party,  namely,  the  second-mortgage  bondholders,  and  in 
order  to  entitle  the  second-mortgage  bondholders  to  the 
benefit  of  such  agreement  there  must  be  on  the  .part  of  the 
original  parties  to  the  contract  a  clear  intent  to  effectuate 
that  purpose.    2  Elliott,  Contracts,  §  1413. 

Such  intent  not  being  made  manifest  from  the  wording 
of  the  first  trust  deed,  such  provision  in  the  first  trust  deed 
becomes  a  personal  covenant,  if  anything,  and  does  not  inure 
to  the  benefit  of  the  second-mortgage  bondholders.  Hart- 
ung  V.  Witte,  59  Wis.  285,  18  N.  W.  175;  7  Ruling  Case 
Law,  p.  1112,  §  29.  Therefore  it  becomes  evident  that 
the  second-mortgage  bondholders  must  rely,  first,  upon  the 
equity  in  the  leasehold  estate  after  the  satisfaction  of  the 
claims  of  the  first-mortgage  bondholders ;  and  secondly,  they 
have  the  right,  in  the  event  of  an  amount  being  realized  upon 
such  sale  which  is  inadequate  and  insufficient  to  pay  the 
amounts  due  them  in  whole  or  in  part,  to  obtain  a  deficiency 
judgment  against  the  mortgagor,  which  amount  they  must 
collect  either  from  the  receiver  of  the  mortgagor  in  the 
receivership  proceedings,  as  a  general  creditor,  or,  in  the 
event  that  such  receivership  proceedings  be  discontinued  or 
not  made  effectual,  to  sequestrate,  upon  proper  proceedings, 
all  the  property  of  the  said  mortgagor  not  sold  or  disposed 
of  under  the  foreclosure  proceedings. 

It  follows,  therefore,  from  what  has  heretofore  been  said 
that  the  trustee  under  the  second  trust  deed  or  mortgage  and 
the  second-mortgage  bondholders,  except  as  herein  stated, 
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have  no  interest  whatsoever  in  this  foreclosure  proceeding, 
and  that  their  counterclaims  for  affirmative  relief  were  prop- 
erly denied  and  dismissed. 

The  Real  Estate  Company  also  has  appeared  in  this  ac- 
tion, filed  an  answer  and  cross-complaint,  and  in  law  is 
authorized  to  participate  in  the  litigation.  Any  proceeds, 
however,  derived  from  this  litigation,  over  and  above  what 
is  necessary  to  satisfy  the  claims  of  lienholders,  belong  to 
and  are  the  property  of  the  receiver.  The  direction  of 
the  litigation  in  behalf  of  the  mortgagor,  and  the  control 
thereof,  therefore,  rests  in  the  receiver,  and  the  policy  and 
remedies  pursued  by  him  must  necessarily  govern. 

The  receiver  interposed  an  answer  in  and  by  which  he 
puts  the  plaintiff  to  his  proofs,  alleges  that  all  the  holders 
of  the  outstanding  bonds  are  necessary  parties  to  this  action, 
and  asks  that  the  equities  of  the  several  parties  to  the  mort- 
gaged premises  be  ascertained  so  that  the  receiver  may  de- 
termine the  amount  necessary  to  redeem  from  the  liens  as 
so  established.  He  further  asks  that  only  one  judgment  of 
foreclosure  be  entered,  and  expressly  reserves  the  right  to 
litigate  in  a  separate  action  the  issues  in  an  action  then  pend- 
ing in  the  circuit  court  for  Milwaukee  county,  brought  by 
the  receiver  against  Edzvard  Schroeder  and  others  and  de- 
signed to  recover  damages  on  account  of  misconduct  on  the 
part  of  the  trustee  and  misappropriation  of  funds. 

It  having  been  found  by  the  court  below  that  the  amount 
of  the  principal  of  the  bonds  on  both  the  first  and  second 
mortgages  is  due,  together  with  the  interest  and  other  items, 
such  as  taxes,  etc.,  and  there  being  ample  evidence  to  sus- 
tain such  finding  of  the  lower  court,  and  one  judgment  hav- 
ing been  entered  as  prayed  for  by  the  plaintiff  and  the  de- 
fendant Leidig  and  the  receiver,  the  judgment  of  the  lower 
court  must  be  affirmed. 

Counsel  for  Leidig,  trustee,  etc.,  also  contends  that  he  has 
the  right  to  compel  the  plaintiff  in  this  action,  by  the  judg- 
ment of  the  court,  to  marshal  and  apply  all  of  the  assets 
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available  to  the  trustee  for  the  first-mortgage  bondholders, 
and  to  compel  the  trustee  to  first  satisfy  as^much  of  the  claim 
of  the  first-mortgage  bondholders  out  of  such  assets,  other 
than  the  leasehold  interest  and  the  buildings  thereon,  as 
such  assets  will  pay,  before  resorting  to  the  mortgaged  prop- 
erty; and  he  also  claims  the  right  of  subrogation  of  the 
trustee  for  second-mortgage  bondholders  to  the  rights  of 
the  trustee  for  the  first-mortgage  bondholders  with  respect 
to  such  assets,  exclusive  of  the  mortgaged  property. 

The  doctrine  of  marshaling  of  assets  is  an  old  equitable 
doctrine,  well  recognized  in  this  and  other  states,  and  should 
be  applied  wherever  available  and  where  the  same  does 
not  work  hardship  or  inequity  to  the  interests  of  the  first- 
mortgage  bondholders.  As  is  said  in  6  Pomeroy,  Eq.  Jur. 
(3d  ed.)  §  865: 

"The  equitable  remedy  of  marshaling  securities,  with  that 
of  marshaling  assets,  depends  upon  the  principle  that  a 
person  having  two  funds  to  satisfy  his  demands  shall  not, 
by  his  election,  disappoint  a  party  having  but  one  fund." 

It  appears  from  the  testimony  in  this  case  that  the  plaint- 
iff has  but  one  property  out  of  which  to  satisfy  the  claim 
of  the  mortgage  bondholders,  and  that  is  the  mortgaged^ 
property.  The  balance  of  the  assets  coming  into  the  hands 
of  the  tinstee  have  all  been  expended,  either  rightfully  or 
wrongfully,  so  that  in  reality  there  is  not  more  than  one  fund 
or  one  property  out  of  which  the  plaintiff  can  satisfy  his 
claim.  What  the  mortgagor  retains  is  a  mere  claim  of  cause 
of  action. 

Under  these  circumstances  the  doctrine  of  the  marshkling 
of  assets  is  not  applicable,  for  the  reason  that  the  claim 
arising  for  misappropriation  of  the  proceeds  of  the  first- 
mortgage  bonds  and  for  misconduct  of  the  trustee  is  one 
which  may  involve  the  trustee  in  litigation.  A  paramount 
creditor,  such  as  the  trustee  in  this  case,  cannot  be  compelled 
to  exhaust  in  the  first  instance  a  mere  personal  remedy.    26 
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Cyc.  930,  931 ;  Paltmr  v,  Snell,  1 1 1  111.  161 ;  Wolf  v.  Smith, 
36  Iowa,  454;  Boone  v.  Clark,  129  111.  466,  21  N.  E.  850; 
Walker  v.  Covar,  2  S.  C.  16. 

Objection  is  also  made  by  counsel  for  the  second-mortgage 
bondholders  and  the  receiver  that  the  court  erred  in  allow- 
ing Schroeder  to  reimburse  himself  for  moneys  advanced 
by  him  in  the  construction  of  a  bowling  alley.  There  is 
ample  evidence  in  the  case  to  prove  that  these  expenditures 
were  made  upon  the  direction  and  under  the  supervision  of 
Leaf  green,  who  was  at  that  time  the  president  of  the  Real 
Estate  Company  and  the  owner  of  practically  all  the  stock 
of  such  company,  and  that  it  was  understood  and  agreed 
between  the  mortgagor  and  Schroeder  that  Schroeder  should 
be  reimbursed  for  all  moneys  expended*  by  him  personally 
on  that  account. 

A  solicitor's  fee  of  $4,000  was  allowed  to  plaintiff's  at- 
torneys by  the  court.  There  is  ample  evidence  to  sustain 
the  finding  of  the  lower  court  that  such  allowance  was 
reasonable.  We  appreciate  the  efforts  and  labor  connected 
with  this  foreclosure  and  the  trial  of  the  action  and  the 
knowledge  and  experience  requisite  for  that  purpose. 

The  allowance  made  for  the  receiver  is  also  reasonable, 
and  the  evidence  fully  warrants  it. 

There  is  no  charge  made  in  this  case  that  there  was  col- 
lusion between  Schroeder,  the  trustee,  and  the  first-mortgage 
bondholders,  and  the  purchase  in  good  faith  of  the  first- 
mortgage  bonds  by  their  holders,  and  the  payment  at  par 
therefor,  is  unchallenged. 

By  the  Court, — The  judgment  of  the  lower  court  is  af- 
firmed. 

The  following  opinion  was  filed  October  3,  1921 : 

EscHWEiLER,  J.  {dissenting).  In  this  case  I  think  the 
lower  court  should,  during  the  trial,  have  granted  the  motion 
made  to  require  the  plaintiff  trustee  to  disclose  the  names 
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of  the  bondholders  whom  the  plaintiff  as  trustee  pierely 
was  representing.  I  think  also  that  this  court  should  have 
granted  such  reUef  upon  the  motion  made  after  hearing  of 
this  case. 

The  purpose  of  all  the  transactions  with  reference  to  this 
real  estate  was  to  secure  a  building  upon  the  same  which 
should  be  rented  and  become  revenue  producing.  In  order 
that  it  might  be  such  it  was  essential  that  some  one  in  lawful 
possession  of  the  premises  at  the  time  should  be  able  to 
enter  into  definite  and  certain  leases  with  tenants  and  for 
reasonable  terms.  The  consent  of  the  trustee,  not  having 
taken  possession,  was  entirely  unnecessary,  and  the  question 
whether  or  not  he  had  so  consented  would  only  be  material, 
if  at  all,  upon  the  question  of  whether  he  was  not  thereby 
estopped  from  thereafter  questioning  any  such  lease.  It 
stands  uncontradicted  in  the  record  that  the  arrangement 
made  w^ith  the  Arcade  Theater  Company  was  a  reasonable 
lease. 

I  think  it  became  a  binding  obligation  on  all  concerned 
and  should  not  be  regarded  as  in  the  nature  of  an  incum- 
brance on  the  property,  and  that  neither  the  mortgagor  nor 
the  trustee  plaintiff  should  be  heard  to  question  the  obliga- 
tions of  this  lease,  and  it  was  as  binding  against  the  property 
as  it;  was  against  the  tenant. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
October  18,  1921. 
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Bloomer,  RespcMident,  vs.  Koepke  and  another,  Appellants. 

September  20 — October  i8,  Jp2i. 

Appeal:  Order  granting  new  trial:  Discretion  of  court:  Verdict 

contrary  to  exndence. 

1.  The  action  of  the  trial  court  in  setting  aside  a  verdict   for 

plaintiff  and  granting  a  new  trial  because  the  verdict  was 
contrary  to  very  persuasive  evidence  that  plaintiff's  contract 
with  the  defendants  was  for  an  entire  road-building  season* 
for  a  stated  sum,  is  an  exercise  of  discretion  which  will  not 
be  disturbed  on  appeal. 

2.  Where,  in  addition  to  such  evidence,  defendants  admitted,  both 

orally  and  in  writing,  that  plaintiff  was  hired  for  the  season, 
they  could  not  complain  that  the  court  granted  a  new  trial 
and  allowed  them  to  go  before  another  jury  on  the  issue. 

Appeal  from  an  order  of  the  municipal  court  of  Outa- 
gamie county:  Albert  M.  Spencer,  Judge.    Affirmed. 

Action  to  recover  compensation  for  work  done  under  a 
contract  of  hiring.  Plaintiff  claimed  he  was  hired  for  the 
concrete  paving  season  of  1920  as  foreman  in  charge  of  a 
certain  highway  paving  job  for  the  sum  of  $4,000;  that  he 
performed  his  part  of  the  contract ;  that  he  was  paid  the  sum 
of  $647.50  and  no  more,  and  that  $3,352.50  was  still  due 
him.  Defendants  claimed  he  was  hired  to  complete  the 
entire  paving  job  for  $4,000 ;  that  he  failed  to  perf orip  the 
entire  job;  that  allowing  him  at  the  contract  rate  for  the 
portion  completed  he  earned  only  $1,715,  of  which  $647.50 
had  been  paid  him,  leaving  only  $1,067.50  due,  for  which 
amount  they  tendered  judgment. 

The  jury  found  that  ( 1 )  the  defendants  did  not  agree  to 
pay  the  plaintiff  the  sum  of  $4,000  for  his  services  for  the 
season  of  1920  for  superintending  the  construction  of  the 
highway;  (2)  the  plaintiff  continued  in  the  service  of  the 
defendants  during  the  road-building  season  of  1920;  (3)  the 
defendants  agreed  to  pay  the  plaintiff  $4,000  for  his  services 
for  superintending  the  construction  of  the  full  and  complete 
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road  job  of  4.83  miles  in  length;  and  (4)  they  assessed 
plaintiff's  damages  at  $3,000  if  the  court  was  of  the  opinion 
plaintiff  was  entitled  to  recover. 

The  court  was  of  the  opinion  that  the  verdict  was  contra- 
dictory, unsupported  by  the  evidence,  and  perverse,  and 
granted  a  new  trial.    The  defendants  appealed. 

C.  G,  Cannon  of  Appleton,  for  the  appellants. 

Mark  Catlin  of  Appleton,  for  the  respondent. 

ViNjE,  J.  The  trial  court  faced  a  situation  by  no  means 
uncommon  in  jury  cases.  He  felt  that,  in  view  of  the  very 
persuasive  evidence  to  the  effect  that  the  hiring  was  by  the 
season  at  $4,000,  justice  had  not  been  done,  and  yet  he  felt, 
in  view  of  defendants'  contradiction  of  such  evidence,  he 
ought  not  to  change  the  first  finding  of  the  jury  and  render 
judgment  for  plaintiff,  but  that  he  would  set  aside  the  ver- 
dict and  grant  a  new  trial.  He  could  not  allow  a  pro  rata 
compensation  for  the  completed  work  as  asked  by  the  de- 
fendants because  there  was  evidence  that  the  work  was  de- 
layed by  reason  of  the  defendants'  failure  to  furnish  ma- 
terial and  there  was  no  evidence  of  the  reasonable  value  of 
the  services  rendered.  So  he  granted  a  new  trial.  His 
discretion  in  that  respect  cannot  be  disturbed. 

In  view  of  the  evidence  of  several  witnesses  besides  plaint- 
iff's to  the  effect  that  the  hiring  was  by  the  season  for 
$4,000,  and  the  admission  of  the  defendants  to  the  same 
effect  both  orally  and  in  a  letter  to  the  state  highway  com- 
mission, the  defendants  certainly  cannot  complain  because 
the  court  granted  them  another  opportunity  to  go  before  a 
jury  on  such  issue. 

By  the  Court, — Order  affirmed. 
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Will  of  Derusseau:  Craite  and  others,  Appellants,  v^s. 

MoRNEAU,  Respondent. 

September  21 — October  18,  ip2i, 

Wills :  Epileptics:  Testamentary  capacity:  Presumptions:  Undue 
influence:  Fiduciary  relation:  Evidence:  Agreement  in  con- 
sideration of  making  will:  Breach  as  ground  of  will  contest . 

1.  While  the  fact  that  a  testator  was  epileptic  yiay  be  important 

in  determining  the  question  of  testamentary  capacity,  neither 
insanity  nor  testamentary  incapacity  can  be  presumed  from 
the  fact  that  he  had  long  suffered  from  epilepsy,  where  there 
is  no  proof  that  he  had  hallucinations  or  delusions  in  the 
intervals  between  attacks,  and  where  the  will  was  of  such  a 
character  as  to  be  easily  understood. 

2.  Evidence  that  testator  lived  in  the  home  of  the  sole  devisee  for 

about  a  month  just  prior  to  the  execution  of  his  will,  the 
devisee  being  sometimes  present  with  others  when  the  tes- 
tator transacted  financial  affairs,  did  not  show  a  fiduciary 
relationship  so  as  to  change  the  ordinary  rule  as  to  the  burden 
of  proof. 

3.  So,  also,  evidence  that  testator  lived  in  the  home  of  the  devisee 

for  about  five  years  under  an  agreement  to  devise  his  prop- 
erty to  him  in  return  for  support  and  medical  attention  during 
his  life,  and  that  the  devisee  went  with  him  to  have  the  will 
drawn,  but  was  not  present  when  instructions  for  drawing  it 
were  given,  would  not  be  sufficient  proof  of  undue  influence, 
even  if  the  devisee  had  first  suggested  that  some  arrangement 
be  made  to  compensate  him  for  the  burden  he  was  to  assume. 

4.  The  fact  that  the  devisee,  after  caring  for  testator  in  his  home 

for  about  five  years,  took  him  to  an  insane  asylum  when  it 
became  impracticable  for  him  to  remain  in  devisee's  house- 
hold, even  if  it  be  a  breach  of  contract,  is  not  a  ground  for 
contesting  the  will. 

Appeal  from  a  judgment  of  the  circuit  court  for  Barron 
county:  W.  R.  Foley,  Circuit  Judge.    Affirmed. 

The  appeal  is  from  a  judgment  of  the  circuit  court  affirm- 
ing a  judgment  of  the  county  court  admitting  to  probate  an 
instrument  purporting  to  be  the  last  will  and  testament  of 
John  Derusseau,  deceased. 

The  will  in  question  was  executed  on  April  29,  1912,  the 
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respondent  being  named  sole  beneficiary  and  the  appellants, 
brothers  and  sisters  of  the  deceased,  being  expressly  ex- 
cluded. At  the  same  time  a  contract  was  entered  into  be- 
tween the  respondent  and  the  deceased  whereby  the  respond- 
ent, in  consideration  of  $15  a  month  and  his  being  named 
sole  beneficiary,  agreed  to  take  the  deceased  into  his  home 
and  provide  food,  clothing,  and  medical  attention  for  him 
during  his  life  and  care  for  him  as  he  would  for  one  of  his 
own  infant  sons. 

The  deceased  lived  at  the  home  of  the  respondent  from 
the  early  part  of  April,  1912,  until  his  removal  to  the  Eau 
Claire  insane  asylum,  after  an  application  by  the  respondent 
in  January,  1917.  In  October,  1917,  a  brother-in-Jaw  se- 
cured his  release  and  took  him  to  Rice  Lake.  He  returned 
him  soon  after  to  the  asylum,  but  in  December,  1917,  he 
again  secured  his  release  and  arranged  for  his  care  in  a 
Catholic  sisters  home  in  Dubuque,  Iowa,  at  which  place  he  ^ 
died  in  August,  1918,  at  the  age  of  thirty-nine  years. 

The  deceased  had  suffered  from  epileptic  fits  since  early 
childhood.  Because  of  this  affliction  relatives  as  well  as 
strangers  were  reluctant  to  have  him  iartheir  families.  As 
a  consequence,  since  the  death  of  his  mother  in  1902  he  had 
lived  at  various  places  for  short  terms,  sometimes  with  rda- 
tives,  sometimes  on  the  farms  of  neighbors  as  a  farm-hand, 
and  a  few  seasons  in  the  woods  with  logging  crews.  For 
approximately  two  years  previous  to  the  making  of  the  will 
and  contract  he  had  been  employed  on  the  farm  of  one  of 
his  brothers-in-law,  John  Dorsey,  at  whose  request  he  was 
taken  to  the  home  of  the  respondent. 

The  heirs  at  law  objected  to  the  probate  of  the  instrument 
in  question  as  the  will  of  the  deceased  on  the  ground  that 
it  had  been  procured  by  undue  influence  and  that  at  the  time 
of  its  execution  the  deceased  was  of  unsound  mind^and  not 
possessed  of  sufficient  mental  capacity  to  make  a  will. 

There  was  testimony  to  the  eflFect  that  E.  Craite,  a  brother- 
in-law,  acted  on  various  occasions  as  business  adviser  of  the 
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deceased,  and  this  witness  claims  to  have  influenced  him  to 
make  certain  deals,  as  well  as  to  have  attended  to  the  details. 
There  was  testimony  to  the  effect  that  the  respondent  was 
nearly  always  present  when  any  money  was  paid  to  the  de- 
ceased. Several  of  the  brothers  and  sisters  stated  that  the 
deceased  talked  and  acted  queerly  and  foolishly ;  that  he  was 
very  forgetful,  and  sometimes  forgot  when  he  had  lent 
money ;  that  he  could  not  be  trusted  to  do  certain  tasks  be- 
cause  of  this  f orgetf ulness ;  that  he  could  not  carry  on  a 
connected  conversation  except  at  rare  intervals ;  that  no  one 
seemed  to  like  to  talk  to  him  or  be  in  his  company ;  that  some 
of  his  relatives  were  afraid  of  him;  and  that  at  school  he 
was  not  able  to  learn.  Mr.  Craite  testified  that  the  deceased 
had  told  him  in  1917  and  after  he  had  returned  from  the 
asylum  that  he  had  never  made  a  will;  that  although  he 
had  made  arrangements  with  the  respondent  he  wanted  the 
others  to  have  equal  shares.  Most  of  the  testimony  as  to 
the  eccentric  conduct  and  conversation  of  deceased  was 
given  by  relatives  interested  in  breaking  the  will. 

The  respondent  called  several  witnesses  who  testified  that 
they  had  had  business  transactions  with  the  deceased  in 
which  he  acted  like  any  one  else  and  always  seemed  to  be 
able  to  look  after  his  interests.  Numerous  witnesses  for 
proponent  testified  that  they  noticed  nothing  unusual  in  his 
talk  or  actions  except  when  he  had  the  seizures ;  that  he  did 
not  talk  or  act  foolishly  except  at  such  times ;  and  that  when 
well  he  was  a  good  worker  and  could  be  trusted.  Mr. 
Whittaker,  a  notary  public  who  conducted  an  abstract  office, 
testified  to  numerous  business  transactions  with  him  as  to 
drawing  satisfactions,  mortgage  assignments,  and  deeds. 
Sometimes  he  would  go  to  the  office  alone,  sometimes  with 
others.  These  transactions  continued  from  1901  to  1912. 
Mr.  Wfeittaker's  evidence  was  that  testator  was  keen  in 
business  matters.  Other  disinterested  witnesses  gave  simi- 
lar testimony  as  to  his  business  transactions. 

Other  facts  will  be  stated  in  the  opinion. 
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For  the  appellants  the  cause  was  submitted  on  the  brief 
of  M.  S,  Hines  of  Rice  Lake. 
Arthur  E.  Coe  of  Barron,  for  the  respondent. 

Jones,  J.  If  it  were  not  for  the  testimony  that  the  de- 
ceased had  suffered  from  epilepsy  since  childhood,  the  facts 
in  this  case  would  call  for  very  little  discussion. 

The  testimony  given  by  relatives  as  to  the  peculiarities, 
forgetfulness,  lack  of  reliability,  and  foolishness  in  conver- 
sation which  they  attributed  to  the  deceased  was  far  out- 
weighed by  evidence  given  by  disinterested  witnesses  con- 
cerning his  general  intelligence  and  especially  his  ability  to 
attend  to  his  business  affairs.  Except  for  an  item  of  evi- 
dence by  one  of  his  relatives  that  he  had  forgotten  a  small 
loan  he  had  made,  there  is  no  testimony  of  any  unwise 
business  transactions.  On  the  contrary,  the  evidence  shows 
that  by  his  industry  and  frugality,  notwithstanding  the  un- 
toward conditions  of  his  life,  he  had  increased  his  small 
inheritance  from  $2,000  to  $3,500.  In  a  small  way  he  had 
become  a  capitalist  and  had  invested  and  reinvested  his 
money  with  at  least  average  prudence.  It  is  true  that  some- 
times Mr.  Craite,  his  brother-in-law,  had  advised  with  him 
in  these  transactions,  but  at  other  times  he  went  to  the  con- 
veyancer alone,  and  seemed  to  exercise  ordinary  business 
judgment,  and  was  "keen  enough  to  get  seven  per  cent,  when 
he  could." 

It  is  strongly  urged  by  the  appellants,  however,  that  any 
preponderance  of  the  testimony  as  to  the  general  business 
capacity  of  the  deceased  is  overcome  by  the  fact  that  he  had 
been  an  epileptic  since  infancy.  There  was  testimony  that 
he  sometimes  had  these  seizures  once  or  twice  a  day,  some- 
times once  or  twice  a  month,  that  sometimes  he  would  be 
unconscious  for  an  hour,  sometimes  for  a  day.  Dr.  Wallis, 
witness  for  contestants,  testified  that  the  disease  is  a  pro- 
gressive one  "in  which  the  seizures  become  more  intense 
and  more  frequent  until  death  occurs,  which  usually  does 
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eventually,  and  during  this  time  the  mind  is  in  a  progressive 
state  of  deterioration,"  and  that  the  epileptic  seizure  is  fol- 
lowed by  mental  derangement  of  some  degree  which  may 
last  from  a  few  hours  to  a  few  days.  The  doctor  further 
testified:  "It's  a  mental  disease,  because  it  is  a  progressive 
mental  disease  in  which  the  mentality  of  the  patient  de- 
teriorates from  the  minute  of  the  first  seizure  in  direct 
proportion  to  the  intensity  and  the  frequency  of  the  at- 
tacks, until  the  mind  is  lost  or  death  ensues,  or  the  patient 
is  cured.    Those  are  the  three  conditions." 

Contestants'  counsel  rely  largely  upon  this  testimony  and 
upon  the  fact  that  deceased  was  committed  to  the  insane 
asylum  as  evidence  tending  to  establish  his  testamentary 
incapacity  when  the  will  was  made.  This  commitment  was 
made  four  years  and  eight  months  after  the  execution  of 
the  will.  There  was  a  little  testimony  to  the  effect  that  his 
mental  condition  was  not  very  different  at  the  time  of  the 
commitment  from  the  condition  when  the  will  was  made. 
The  evidence  is  clear,  however,  that  the  seizures  had  be- 
come more  violent  at  the  later  period,  and  he  died  about 
seventeen  months  after  the  commitment. 

The  testimony  convinces  us  that  the  mental  and  physical 
condition  of  the  testator  had  greatly  changed  in  the  interval 
between  the  execution  of  the  will  and  the  commitment  to 
the  insane  asylum.  We  have  been'  surprised  to  find  that 
the  effect  of  epilepsy  upon  testamentary  capacity  has  been 
so  seldom  passed  upon  by  the  courts  of  last  resort.  Only 
one  such  case  is  cited  in  the  briefs  of  counsel,  to  wit,  Letvis's 
Will,  51  Wis.  101,  7  N.  W.  829.  In  that  case  the  general 
testimony  showing  peculiarities  and  weakness  of  mind  of 
the  testator  was  more  weighty  than  in  the  instant  case.  In 
that  case  the  testator  was  about  sixty  years  of  age  when 
the  will  was  executed.  He  had  been  absent  from  Wiscon- 
sin for  several  years  and  returned  to  the  state  for  the  pur- 
pose of  selling  his  land.     The  will  bore  date  March  12th. 
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Qq  the  day  before  he  had  been  seized  with  a  fit  and  became 
unconscious.  There  was  another  seizure  within  about  five 
minutes  after  the  execution  of  the  will,  and  on  the  14th 
of  March  he  died.  In  an  opinion  by  Mr.  Justice  Lyon 
the  will  was  sustained,  and  it  is  stated,  "It  is  doubtless 
within  the  knowledge  of  almost  every  person  of  ordinary 
intelligence  that  the  vidims  of  that  malady  frequently  re- 
tain their  mental  faculties  fully  to  the  moment  of  attack, 
especially  in  the  earlier  stages  of  the  malady." 

In  the  present  case  there  is  no  proof  of  any  seizure  for 
some  weeks  before  or  after  the  execution  of  the  will.  The 
testimony  shows  that  the  testator  first  went  to  his  notary 
public  and  then  to  Mr.  Coe*  who  prepared  the  will,  and  on 
both  occasions,  in  their  judgment,  seemed  in  a  normal  frame 
of  mind.  Undoubtedly  he  had  long  been  the  victim  of  a 
deplorable  mental  disease  and  there  had  probably  been  some 
impairment  of  his  mental  powers  before  the  execution  of 
the  will.  From  the  answers  filled  in  by  the  medical  exam- 
iners when  the  testator  was  adjudged  insane,  it  is  argued 
by  proponent's  counsel  that  he  was  not  then  insane,  but  it 
is  unnecessary  to  decide  this  question.  Presumptions  are 
not  generally  retrospective,  and  even  if  he  was  insane  at 
the  time  of  the  commitment  it  does  not  follow  that  he  was 
insane  four  years  and  eight  months  before.  Neither  insan- 
ity nor  testamentary  incapacity  can  be  presumed  from 
the  fact  that  a  testator  has  long  suffered  from  epilepsy.  It 
is  true  that  such  a  condition  may  be  an  important  fact  in 
connection  with  other  facts  in  the  determination  of  the 
question,  but  it  is  a  matter  of  common  knowledge  that  many 
persons  have  long  been  the  victims  of  this  dread  disease  and 
yet  possessed  in  the  intervals  between  attacks  a  high  degree 
of  mental  power.  In  Ray's  Medical  Jurisprudence  of 
Insanity  it  is  said,  page  477: 

"Zacchias  contends  that  epileptics  should  not  be  responsible 
for  any  acts  committed  within  three  days  of  a  fit,  before  or 
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after.  The  principle  is  undoubtedly  sound  as  it  regards 
criminal  acts ;  and  certainly  civil  acts  performed  within  two 
or  three  days  after  a  fit  deserve  to  be  closely  scrutinized. 
Not  infrequently,  however,  the  intellect  may  be  as  clear  and 
strong  as  usual  up  to  the  very  moment  of  an  attack,  and 
therefore  it  would  seem  as  if  other  and  satisfactory  rea- 
sons should  be  required  for  invalidating  transactions  exe- 
cuted under  such  circumstances." 

It  cannot  be  said  that  because  a  person  is  an  epileptic  he 
is  therefore  insane.  Will  of  Rapplee,  66  Hun,  558,  21  N.  Y. 
Supp.  801 ;  Johnson's  Will,  7  Misc.  220,  27  N.  Y.  Supp. 
649;  Estate  of  J  ansa,  169  Wis.  220,  171  N.  W.  947. 

There  is  no  testimony  that  the  testator  had  hallucinations 
or  delusions  in  the  intervals  brtween  attacks.  Neither  the 
will  nor  the  accompanying  agreement  was  so  complicated 
as  not  to  be  easily  understood.  We  are  convinced  from  the 
whole  testimony,  including  that  relating  to  epilepsy,  that 
the  testator  had  sufficient  capacity  to  comprehend  perfectly 
the  cctfidition  of  his  property,  his  relations  to  the  persons 
who  were  or  should  or  might  have  been  the  objects  of  his 
bounty,  and  the  scope  and  bearing  of  the  provisions  of  his 
will,  and  that  he  had  sufficient  active  memory  to  collect  in 
his  mind,  without  prompting,  the  particulars  or  elements  of 
the  business  to  be  transacted,  and  to  hold  them  in  his  mind  a 
sufficient  length  of  time  to  perceive  at  least  their  obvious 
relations  to  each  other,  and  be  able  to  form  some  rational 
judgment  in  relation  to  them.  We  therefore  hold  with  the 
county  judge  and  the  circuit  judge  that  the  testator  was 
competent  to  execute  the  will  in  question. 

It  is  strongly  urged  by  contestants  that  the  will  was 
obtained  by  undue  influence.  As  the  basis  of  their  argu- 
ment it  IS  urged  that  the  proponent  of  the  will  sustained  a 
fiduciary  relation  toward  the  testator.  There  is  no  evidence 
that  the  proponent  had  been  the  trusted  agent  of  the  deceased 
prior  to  the  execution  of  the  will.  On  the  contrary  the 
evidence  shows  that  Mr.  Craite,  husband  of  one  of  the 
contestants,  had  been  much  more  active  than  the  proponent 
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in  assisting  the  testator  in  his  business  affairs.  Apparently 
there  had  been  no  greater  intimacy  between  John  Derusseau 
and  Morneau  than  had  existed  with  other  relatives.  It  is 
true  the  deceased  had  at  times  lived  with  Mr,  and  Mrs. 
Morneau,  but  he  had  also  at  times  lived  with  other  members 
of  his  family.  Any  inference  of  a  fiduciary  relationship 
must  rest  upon  the  bare  facts  of  the  relationship  and  resi- 
dence in  the  same  household  with  the  proponent  for  about 
a  month  just  prior  to  the  execution  of  the  will.  We  do  not 
consider  that  the  evidence  shows  any  such  fiduciary  rela- 
tion before  or  at  the  time  of  the  execution  of  the  will  as  to 
change  the  ordinary  rule  as  to  the  burden  of  proof. 

As  furnishing  one  of  the  elements  of  undue  influence  it  is. 
argued  that  the  other  relatives  were  not  informed  of  the 
execution  of  the  will.  As  bearing  on  this  subject  it  is  an 
important  fact  that  the  testator  had  offered  to  make  a 
similar  arrangement  by  will  to  his  sister  Mrs,  Craite  if  she 
would  agree  to  support  him,  and  that  she  had  rejected  the 
offer.  His  plan  of  disposing  of  his  property  thus  became 
known  to  one  of  his  sisters  and  perhaps  it  is  fair  to  assume 
that  it  became  known  to  the  others.  We  do  not  believe 
that  imder  the  circumstances  it  became  the  duty  of  the 
respondent  to  discuss  the  subject  with  other  members  of  the 
family. 

It  is  urged  that  the  deceased  was  one  easily  subject  to 
undue  influence  by  others.  This  subject  is  partly  covered 
by  the  foregoing  discussion  as  to  his  competency.  There  is 
a  singular  lack  of  testimony  that  he  had  been  influenced 
against  his  will  by  John  Morneau  or  any  one  else.  The 
evidence  that  Mr.  Craite  had  in  one  or  two  instances  given 
advice  which  had  been  followed  is  the  only  evidence  bearing 
on  the  subject. 

It  is  urged  that  John  Morneau  showed  a  disposition  to 
gain  an  tmdue  advantage  and  that  he  had  the  opportunity 
for  so  doing.  Unless  the  will  and  the  agreement  afford  such 
evidence  there  is  nothing  to  support  this  contention.    There 
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is  no  evidence  of  any  importunity  oh  his  part  nor  that  he  in 
any  way  took  any  advantage  in  his  business  dealings  with 
the  testator. 

It  is  true  that  when  the  testator  went  to  Mr.  Whittaker 
.  and  asked  him  to  draw  a  will  proponent  went  with  him  and 
heard  the  conversation.  Mr.  Whittaker  had  long  known 
that  the  testator  had  epileptic  seizures  and  for  that  reason 
advised  him  to  go  to  a  lawyer  who  would  understand  the 
subject  tetter.  When  he  went  to  Mr.  Coe  the  proponent 
was  not  present  during  the  interview  in  which  the  instruc- 
tions were  given.  Mr.  Coe  had  known  the  deceased  for 
years  and  was  aware  of  his  affliction.  He  therefore  took 
unusual  care  to  ascertain  whether  there  was  testamentary 
capacity.     He  testified  as  follows: 

"I  did  something  on  that  occasion  that  I  never  did  before 
and  I  never  have  done  since.  I  made  an  effort,  by  examining 
this  man  John  Derusseau  as  to  his  past  history  and  his 
relatives  and  his  property,  to  test  his  mental  capacity,  and 
to  that  end  I  went  with  him  to  the  county  judge's  oflfice — 
J4idge  Meadows  was  county  judge — ^and  I  asked  him  a  lot 
of  questions  in  Judge  Meadows's  presence  as  to  his  history 
and  his  previous  life,  and  after  hearing  his  answers  I 
returned  to  the  office  with  him  and  then  drew  his  will. 
And  from  his  answers,  upon  his  answers,  I  base  my  state- 
ment that  he  was  at  the  time  he  executed  his  will  of  sound 
and  disposing  mind  and  memory." 

At  this  interview  in  the  presence  of  the  county  judge  the 
proponent  was  not  present. 

It  is  urged  by  counsel  that  the  will  and  accompanying 
agreement  are  evidence  of  undue  influence ;  that  it  was  un- 
natural and  tmf  air  to  exclude  all  other  relatives  and  to  make 
John  Morneau  the  sole  beneficiary  under  the  will.  The 
testator  was  profoundly  conscious  of  his  sad  condition  and 
knew  that  he  could  not  be  a  welcome  inmate  in  the  house- 
holds of  his  brothers  and  sisters.  His  sister  Mrs.  Dorsev 
had  requested  that  the  Morneaus  take  him  into  their  home. 
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Mrs.  Craite  went  with  the  testator  to  her  sister  Mrs. 
Morneau  and  asked  her  to  take  care  of  him.  We  do  not 
agree  that  it  was  unnatural  for  John  Derusseau,  under  those 
circumstances,  to  make  some  provision  with  his  little  prop- 
erty by  which  his  deplorable  condition  could  be  to  some 
extent  ameliorated,  and  we  do  not  think  that  testamentary 
provisions  of  this  character  should  be  lightly  set  aside. 

Under  the  circumstances,  even  if  John  Morneau  had  first 
suggested  and  requested  that  some  arrangement  be  made  by 
which  he  should  be  compensated  for  the  burden  he  was  to 
assume^  that  would  not  be  sufficient  proof  of  undue  in- 
fluence ;  but  it  is  evident  that  the  idea  of  some  such  provision 
had  been  entertained  by  the  testator  before  he  went  to  the 
home  of  Morneau.  The  testimony  shows  that  the  other 
relatives  of  the  deceased  had  no  peculiar  claim  upon  his 
bounty.  Mr.  Craite  testified  that  they  were  "financiers  liv- 
ing off  the  interest  of  their  money ;  they  are  not  farmers ; 
got  money  to  live.  They  live  in  the  city  and  are  retired 
farmers.    They  are  not  business  men." 

It  is  argued  that  Morneau  breached  his  contract  by  taking 
the  testator  to  the  insane  asylum.  He  had  borne  the  burden 
and  responsibility  of  kindly  caring  for  his  brother-in-law 
for  four  years  and  eight  months..  The  time  then  came  when 
it  was  no  longer  practicable  that  he  should  remain  in  the 
household.  Morneau's  own  son  then  had  epileptic  seizures 
which  greatly  complicated  the  situation. 

We  are  satisfied  with  the  finding  of  the  trial  judge  that 
the  will  was  not  obtained  by  undue  influence.  Even  if  John 
Morneau  did  breach  his  agreement  nearly  five  yea!l-s  after- 
ward, that  would  not  be  ground  for  a  contest  of  the  will. 

By  the  Court. — ^Judgment  affirmed. 
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Lyes,  Appellant,  vs.  Superior  Shipbuilding  Company 

and  another,  Respondents. 

September  2i^Octoher  i8,  ip2r. 

Negligence:  Contributory  negligence:  Mechanic  testing  repaired 

machinery:  Question  for  jury, 

1.  In  an  action  against  a  shipbuilding  company  for  the  death  of 

an  employee  of  an  electric  company  who  was  killed  while 
riding  in  the  cabin  of  a  crane  in  the  plant  of  the  shipbuilding^ 
company  while  it  was  being  moved  to  test  hoisting  mechanism 
on  which  deceased  had  made,  repairs  with  the  aid  of  tw^o 
other  skilled  workers  who  were  engaged  with  him  in  making- 
the  test,  held,  on  the  evidence  as  to  his  experience  and  knowl- 
edge of  the  dangerous  conditions,  that  the  question  of  con- 
tributory negligence  on  the  part  of  deceased  in  putting  his 
head  in  a  dangerous  position  was  for  the  jury. 

2.  The  contention  that  deceased  was  subjected  to  a  hidden  danger 

in  that  the  operator  of  the  crane  moved  the  cabin  without 
giving  notice,  is  held  not  well  founded  because  the  facts  and 
circumstances  warrant  the  inference  by  the  jury  that  de- 
ceased knew  the  cabin  must  be  moved  and  that  he  and  the  men 
in  the  cabin  were  there  for  that  purpose. 

DoERFLER,  EscHWEiLER,  and  OwEN,  JJ.,  disscnt. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  W.  R.  Foley,  Circuit  Judge.     Affirmed, 

This  action  was  brought  by  plaintiff  for  damages  alleged 
to  have  been  caused  by  the  death  of  his  son  at  the  plant  of 
the  defendant  company.  The  deceased  was  killed  while 
riding  in  a  cabin  of  a  crane  which  he  had  been  engaged  in 
repairing  and  which  was  being  moved  to  a  position  over  a 
propeller  wheel  to  test  the  lifting  or  hoisting  mechanism 
which  had  been  repaired. 

Fred  Lyes,  the  deceased,  had  been  engaged  in  electrical 
and  mechanical  work  for  five  years  prior  to  his  death.  At 
the  time  of  his  death  and  for  two  and  one-half  years  prior 
thereto  he  had  been  employed  by  the  Benson  Electric  Com- 
pany. On  the  day  in  question  he  had  been  sent  to  the  plant 
of  the  Superior  Shipbuilding  Company  with  a  workman 
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named  Anderson  to  assist  in  the  repair  of  a  motor  of  a 
movable  crane.  Anderson  asked  that  the  deceased  be  sent 
with  him  because  of  his  ability  and  knowledge  in  this  work. 
At  the  plant  of  the  defendant  company  they  met  defendant 
Louis  Facette^  who  had  had  over  twenty  years'  experience 
in  the  operation  of  the  crane.  The  crane  consists  of  a  large 
steel  frame  500  to  600  feet  long,  extending  along  a  ship 
dock.  Upon  this  frame  there  are  tracks,  and  upon  the 
tracks  a  movable  bridge  runs  the  long  way  of  the  frame. 
The  bridge  has  a  stationary  arm  about  200  feet  in  length 
extending  out  on  either  side  of  the  frame,  which  is  part  of 
and  moves  with  the  bridge.  The  frame  extends  north  and 
south  and  the  arms  of  the. bridge  east  and  west.  Upon  this 
bridge  there  is  a  trolley  which  includes  a  cabin  with  motors 
and  drums  above  the  cabin,  and  the  lifting  device  and  hook 
with  which  the  work  is  done.  The  cabin  and  hook  move 
together  with  the  trolley,  the  hook  being  to  the  west  of  the 
cabin.  The  operator  of  the  cabin  faces  west  and  has  three 
controllers  in  front  of  him  which  are  connected  with  motors 
and  work  independently  of  each  other,  one  to  move  the 
bridge  along  the  frame  either  to  the  north  or  to  the  south, 
the  second  to  move  the  trolley  out  upon  the  cross-arm  either 
to  the  east  or  the  west,  and  the  third  to  raise  or  lower  the 
hook  in  doing  the  work. 

The  trouble  which  Anderson  and  the  deceased  undertook 
to  fix  was  with  the  controller  and  the  motor  which  raised 
and  lowered  the  hook.  Deceased  and  Anderson  first  went 
over  the  blue-print  of  the  electrical  equipment  and  mechan- 
ism and  then  examined  the  motors  and  electrical  equipment 
of  the  cabin.  The  cabin  is  reached  by  means  of  a  stationary 
stairway  up  the  frame  and  then  by  another  stationary  stair- 
way up  the  bridge  or  traveling  crane.  At  the  top  of  this 
stairway  and  part  thereof  is  a  landing  platform  which  is 
used  to  enter  the  cabin  when  the  cabin  is  in  position.  The 
platform  and  stairway  are  supported  from  above  by  three- 
inch  angle-irons.    Anderson  testified  that  the  platform  came 
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within  about  four  inches  of  the  door  of  the  cabin,  and  the 
diagram  introduced  in  evidence  gives  the  .distance  as  five 
inches. 

In  doing  their  work  in  the  forenoon  Anderson  and  the 
deceased  were  all  over  the  cab.  They  finished  their  work 
of  repairing  the  crane  in  the  forenoon,  but  at  the  request 
of  the  defendant  Facette  returned  in  the  afternoon  to  test 
the  work  of  the  hook  in  lifting,  to  be  sure  that  the  trouble 
had  been  remedied.  They  decided  to  move  the  crane  over 
and  pick  up  a  propeller  wheel  which  was  lying  upon  the 
ground  about  one  hundred  feet  south  and  thirty  feet  east  of 
*  where  the  cabin  was  stationed.  In  order  to  reach  the  place 
where  the  propeller  wheel  lay  and  pick  it  up  three  move- 
ments were  necessary:  first,  to  move  the  bridge  south  to  a 
point  opposite  the  propeller ;  second,  to  move  the  trolley  with 
the  cabin  and  hook  out  to  a  point  far  enough  east  of  the 
propeller  so  that  the  hook  would  be  directly  above  it;  and 
then  to  lower  the  hook  and  pick  up  the  propeller.  All  three 
movements  could  be  carried  on  at  the  same  time.  The 
ordinary  way  for  the  operation  to  be  made  was  to  start  the 
bridge  running  south,  then  start  the  trolley  out  upon  the 
cross-arm  toward  a  point  opposite  the  object  to  be  lifted. 
The  stairway  and  landing  platform  to  the  cabin  being  sta- 
tionary upon  the  bridges,  the  cabin  leaves  it  as  it  moves  out 
upon  the  cross-arm. 

The  three  men  were  in  the  cabin.  Anderson  threw  on 
the  switches,  which  had  been  disconnected,  and  asked 
Facette  to  "run  it,  everything  is  all  right."  Facette  was 
standing  or  sitting  at  the  west  side  of  the  cabin  immediately 
in  front  of  the  controllers,  facing  the  west  window  where 
he  could  lean  out  and  see  when  he  was  properly  placed. 
Immediately  before  starting  the  deceased  had  been  standing 
entirely  inside  of  the  cabin  and  by  the  doorway  at  the  south 
side  thereof.  Facette  started  the  motor  moving  the  bridge 
to  the  south  and  then  started  the  motor  moving  the  cabin 
and  trolley  out  upon  the  cross-arm  to  the  east.    When  the 
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cabin  had  moved  the  distance  of  about  the  width  of  the 
platform  Anderson  saw  that  the  deceased  had  been  struck 
or  his  head  crushed  between  the  east  angle-iron  supporting 
the  platform  and  the  door  jamb  of  the  cabin. 

The  jury  found  that  the  defendant  Face  tie,  the  operator 
of  the  cabin,  failed  to  exercise  ordinary  care  in  moving  the 
cabin  without  giving  a  signal  or  warning ;  that  the  operator 
did  not  fail  to  exercise  ordinary  care  m  the  manner  in  which 
he  started  the  cabin ;  and  that  the  deceased  was  guilty,  of 
contributory  negligence.  The  trial  court  granted  the  de- 
fendants' motion  for  judgment  upon  the  verdict,  from 
which  judgment  appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  Adams  &  Jones 
of  Duluth,  Minnesota,  attorneys,  and  Pozvell  &  Sprozvls  of 
Superior,  of  counsel;  and  the  cause  was  argued  orally  by 
C  E.  Adams. 

For  the  respondents  there  was  a  brief  by  Hanitch,  Hartley, 
McPherson  &  Johnson  of  Superior,  attorneys,  and  Kelley 
&'  Cotirell  of  Cleveland,  Ohio,  of  counsel;  and  the  cause 
was  argued  orally  by  C,  /.  Hartley. 

SiEBECKER,  C.  J.  The  jury's  answer  to  question  5  shows 
that  they  found  that  Lyes,  the  deceased,  was  informed  of 
the  danger  to  his  safety  attending  the  operation  of  the 
crane  at  the  time  of  the  accident,  and  that  he,  as  an  ordi- 
narily careful  and  prudent  man,  was  guilty  of  a  want  of 
ordinary  care  in  failing  to  protect  himself  from  being  in- 
jured by  having  his  head  caught  between  the  angle-iron  of 
the  landing  platform  for  entering  the  cabin  and  the  jamb 
of  the  cabin  door.  The  evidence  tends  to  show  that. the 
deceased  was  an  intelligent  and  experienced  person  in  work- 
ing about  machinery  and  that  he  had  several  years'  expe- 
rience as  a  workman  in  the  electrical  business.  He,  with 
one  Anderson,  as  heretofore  stated  in  detail,  worked  in  and 
about  the  cabin  of  the  crane  and  passed  up  and  down  the 
stationary  stairway  attached  to  the  frame  and  bridge  and 
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leading  to  the  door  of  the  cabin  in  passing  in  and  out  of 
the  cabin  over  the  landing  platform  connected  with  the 
stairway,  over  which  persons  passed  to  go  in  and  out  of  the 
cabin.  The  angle-irons  supporting  the  platform  were  in 
plain  sight  to  any  one  going  in  and  out  of  the  cabin.  The 
jury  was  well  sustained  in  concluding  that  the  deceased 
understood  the  construction  of  the  bridge,  the  arms  of  the 
crane,  and  the  cabin  with  its  different  parts  and  apparatus. 
It  is  manifest  from  what  transpired  during  the  forenoon 
of  the  day  in  question  and  after  Anderson,  Facette,  and 
deceased  had  returned  to  the  crane  after  lunch  to  test  the 
efficacy  of  the  repairs  made  during  the  forenoon,  that  the 
deceased  was  informed  that  the  crane  was  to  be  put  into 
operation  and  that  he  was  engaged  with  Anderson  and 
Facette  in  making  this  test.  Under  these  circumstances  the 
jury  was  abundantly  warranted  in  finding  that  the  deceased 
was  fully  informed  that  the  crane  was  to  be  operated  to 
lift  the  propeller  wheel  which  had  been  selected  for  testing 
the  repairs  on  the  crane.  The  evidence  shows  that  the 
deceased  participated  in  making  the  test ;  that  the  propeller 
was  so  located  as  to  require  the  moving  of  the  crane  arms 
on  the  bridge  and  the  cabin  and  the  trolley  and  hook  which 
was  to  be  hitched  onto  the  propeller  wheel  in  order  to  lift  it ; 
that  the  deceased,  Anderson,  and  Facette  had  entered  the 
c^bin  to  operate  the  crane  to  make  the  test;  that  Facette 
was  in  place  to  operate  the  controllers  of  the  motors  which 
operated  the  crane  on  the  bridge,  the  cabin  on  the  crane 
arm,  and  the  trolley  and  hook  for  lifting  the  trolley  wheel; 
that  Anderson  called  to  Facette:  "Everything  is  all  right — ■* 
go  ahead,"  and  that  Facette  immediately  started  the  motor 
to  move  the  crane  on  the  bridge  and  then  started  the  motor 
that  moved  the  cabin ;  that  the  cabin  moved  a  few  inches ; 
that  deceased's  head  was  caught  between  the  door  jamb  and 
the  angle-iron,  injuring  him  and  causing  his  death.  There 
is  evidence  tending  to  show  that  decedent  was  standing 
inside  the  cabin  near  the  door  immediately  before  these 
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movements  of  the  crane  and  cabin  started.  The  conditions 
surrounding  him  at  this  time  were  open  and  obvious,  and 
he,  as  an  intelligent  and  experienced  man,  must  be  held  to 
exercise  the  degree  of  care  for  his  protection  from  danger 
that  an  ordinarily  careful  and  prudent  person  would  exercise 
under  the  same  or  similar  circumstances.  Under  the  fore- 
going facts  and  circumstances  surrounding  this  accident  the 
decedent  must  be  held  to  have  had  knowledge  of  all  the 
obvious  perils  that  threatened  his  safety  which  were  dis- 
coverable by  reasonable  observation  and  the  use  of  his 
senses. 

It  is  contended  that  the  decedent  was  subjected  to  a  hidden 
danger  in  that  the  operator  of  the  crane  started  the  cabin 
without  giving  him  notice  thereof.  This  claim  is  not  well 
founded  because  the  facts  and  circumstances  warrant  the 
inference  by  the  jury  that  decedent  was  informed  of  the 
necessity  of  moving  the  cabin  or  trolley  with  the  hook  in 
order  to  hitch  onto  the  trolley  wheel,  and  that  he  and  his 
associates  were  in  the  cabin  to  do  this  very  thing.  We 
think  under  all  of  the  facts  it  was  a  jury  question  whether 
or  not  decedent  was  guilty  of  a  want  of  ordinary  care  in 
putting  his  head  in  the  dangerous  position  which  caused  his 
death.  We  consider  this  question,  under  the  facts  and  cir- 
cumstances of  this  case,  to  be  within  the  rule  stated  in 
Klotzv,  Pmver&M,  M.  Co,  136  Wis.  107,  116  N.  W.  770: 

"It  is  well  settled  that,  where  there  is  uncertainty  as  to  the 
existence  of  either  negligence  or  contributory  negligence, 
the  question  is  not  one  of  law,  but  of  fact,  and  to  be  settled 
by  a  jury ;  and  this  whether  the  uncertainty  arises  from  a 
conflict  in  the  testimony,  or  because,  the  facts  being  undis- 
puted, fair-minded  men  will  honestly  draw  different  con- 
clusions from  them."  Richmond  &  D.  /?.  Co,  v.  Powers, 
149  U.  S.  43,  13  Sup.  Ct.  748. 

It  IS  considered  that  the  circuit  court  properly  submitted 
the  contributory  negligence  question  to  the  jury  and  that 
the  judgment  awarded  on  the  verdict  must  stand. 

By  the  Court, — The  judgment  appealed  from  is  affirmed. 
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DoERFLER,  J.  (dissenting).  The  ^eceased  at  the  time 
of  the  accident  was  twenty-two  years  of  age  and  had  had 
about  three  years  of  experience  as  an  electrical  worker.  The 
evidence  does  not  show  that  the  deceased  had  ever  been  em- 
ployed before  in  repairing  or  installing  electrical  apparatus 
for  cranes  like  the  one  on  which  he  was  injured,  nor  does 
it  appear  that  he  was  familiar  with  the  various  movements 
of  the  crane  and  its  parts. 

On  the  morning  of  the  day  of  the  accident  the  deceased 
and  Anderson  examined  the  blue-prints  of  the  crane,  show- 
ing its  electrical  operation,  and  after  that  they  ascended  into 
the  cab  to  examine  the  electric  motor  which  operated  the 
hoist,  which  motor  was  defective  and  out  of  order. 

The  deceased  knew  when  he  returned  to  the  shipyard 
after  dinner  that  he  was  there  for  the  purpose  of  testing  out 
the  electrical  motor  that  operated  the  hoist,  in  order  to  as- 
certain the  efficacy. of  the  repair  work  which  he  and  An- 
derson performed  during  the  morning.  The  deceased  must 
also  be  presumed  to  have  known  that,  in  order  to  lift  the 
propeller  wheel,  which  was  between  100  and  200  feet  south 
of  the  cab  and  about  thirty  to  forty  feet  east  of  the  trestle, 
it  would  be  necessary  to  utilize  all  of  the  motors.  There  is 
no  testimony,  however,  to  establish  knowledge  on  the  part 
of  the  deceased  that  the  three  movements  involved  in  the 
test  referred  to  would  be  performed  simultaneously  or  that 
it  was  the  usual  and  customary  practice  in  the  operation  of 
the  crane  to  so  perform  these  movements. 

There  is  nothing  in  the  evidence  to  show  that  the  de- 
ceased, in  anything  that  he  did,  had  occasion  to  examine 
into  the  location  of  the  angle-irons  on  which  the  platform 
was  suspended  or  to  determine  what  portions  of  the  crane 
moved  with  the  cab  when  the  same  was  operated  out  on  the 
cross-arms.  The  impression  that  an  ordinary  person  would 
obtain  from  the  knowledge  possessed  by  the  deceased,  in  so 
far  as  it  is  disclosed  by  the  testimony,  is  that  the  bridge 
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would  be  operated  on  the  main  tracks  on  the  trestle  until 
it  arrived  at  a  point  opposite  to  where  the  propeller  wheel 
was  located,  and  that  the  cab  would  then  be  operated  upon 
the  cross-arm,  and  that  that  operation  would  be  followed 
by  the  movement  of  the  hoist.  In  any  event  the  operation 
on  the  main  track  was  first  started,  and  the  movement  of  the 
bridge  thereon  was  not  connected  with  any  danger  to  the 
deceased  while  he  was  standing  in  the  doorway  or  even  if 
he  extended  his  head  beyond  the  doorway.  Had  the  bridge 
continued  in  its  course  on  the  main  track  to  a  point  opposite 
to  where  the  propeller  wheel  was  situated,  before  the  motion 
of  the  cab  on  the  cross-arm  was  called  into  play,  there  would 
have  been  ample  justification  for  a  jury  finding  the  deceased 
guilty  of  contributory  negligence  if  he  had  been  injured  by 

t  « 

having  his  |iead  caught  between  the  door  jamb  and  the  angle- 
iron. 

Contributory  negligence  is  a  defense,  and  must  be  proved 
by  the  defendant,  unless  the  plaintiff  by  his  own  evidence 
establishes  the  fact  that  he  was  guilty  of  such  negligence. 
Grimm  v,  Milwaukee  E.  R.  &  L.  Co.  138  Wis.  44,  119 
N.  W.  833. 

The  answer  of  the  jury  to  the  fifth  question  of  the  special 
verdict  is  therefore  based  solely  upon  speculation  and  con- 
jecture. On  the  evidence  as  it  appears  in  the  record  the 
question  of  contributory  negligence  should  not  have  been 
submitted  to  the  jury  at  all,  but,  having  been  submitted,  and 
answered  in  the  manner  as  shown  by  the  verdict,  the  answer 
should  have  been  changed  in  accordance  with  the  request  of 
plaintiff's  counsel. 

» 
EscHWEiLER  and  Owen,  JJ.    We  concur  in  the  foregoing 

dissent. 


J 
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LiNDQUisT,  Respondent,  vs.  Duluth  Street  Railway 

Company,  Appellant. 

September  2i — October  i8,  ip2i. 

Street  railways:  Negligence:  Collision  with  automobile  at  street 
intersection:  Car  traveling  at  unlawful  speed:  Contributory 
negligence  of  occupant  of  automobile, 

1.  In  an  action  by  a  passenger  in  an  automobile  for  injuries  sus- 
tained in  a  collision  with  defendant's  street  car  at  a  street 
intersection,  where  it  appeared  that  the  collision  would  not 
have  occurred  if  the  street  car  had  been  traveling  within  the 
maximum  speed  of  ten  miles  per  hour  allowed  by  a  city  ordi- 
nance, the  jury  were  justified  in  finding  that  defendant  was 
guilty  of  negligence  causing  the  injuries. 

2|,-jThe  evidence  is  also  held  to  justify  a  verdict  exonerating  the 
driver  of  the  automobile  from  negligence  in  proceeding  to 
cross  the  railway  tracks  ahead  of  the  street  car,  which  was 
one  hundred  and  twenty-two  feet  away  when  the  automobile, 
traveling  nine  miles  an  hour,  was  forty-six  feet  from  the  point 
of  collision,  and  the  driver  did  not  know  the  street  car  was 
approaching  at  a  forbidden  rate  of  speed. 

3.  Where  the  driver  of  the  automobile  was  not  negligent  in  at- 
tempting to  cross  ahead  of  the  street  car,  plaintiff,  confronted 
with  the  same  conditions,  was  not  negligent  in  taking  no  ac- 
tive steps  to  prevent  him  from  crossing. 

Appeal  from  a  judgment  of  the  circuit  court  for  Doug- 
las county:  W.  R.  Foley,  Circuit  Judge.    Affirmed, 

This  action  was  brought  for  personal  injuries  sustained 
by  the  plaintiff  on  October  5,  1919,  when  a  street  car  be- 
longing to  the  defendant  company  and  the  automobile  in 
which  the  plaintiff  was  a  passenger  collided  at  the  corner  of 
Twelfth  street  and  Tower  avenue  in  the  city  of  Superior, 
Wisconsin.  Tower  avenue  is  a  main  traveled  street  and 
runs  north  and  south ;  it  is  sixty  feet  wide  from  curb  to  curb 
and  the  sidewalk  is  twenty  feet  wide.  Twelfth  street  rims 
east  and  west  and  intersects  Tower  avenue  at  right  angles ; 
it  is  forty  feet  wide  and  the  sidewalks  on  Twelfth  street  are 
fifteen  feet  wide.     The  defendant  company  maintains  two 
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parallel  tracks  on  Tower  avenue,  the  distance  between  the 
tracks  being  five  feet.  The  distance  from  the'  curb  to  the 
rail  is  twenty-two  and  one-half  feet. 

At  the  time  of  the  accident  plaintiff  was  seated  between 
tM^-o  other  women  in  the  rear  seat  of  a  seven-passenger 
Chalmers  car  driven  and  owned  by  Arthur  Dahlberg.    After 
having  driven  to  various  places  during  the  evening,  Mr. 
Dahlberg  stopped  at  Holden's  Tire  Shop  on  the  south  side 
of  Twelfth  street  and  about  150  feet  east  of  Tower  avenue; 
he  then  proeeeded'  to  the  opposite  side  of  Twelfth  street  to 
w^ithin  three  or  four  feet  of  the  curb  on  the  north  side  of 
Twelfth  street,  and  then  drove  across  Tower  avenue,  going 
straight  west.    As  the  rear  wheels  of  the  automobile  cleared 
the  first  rail  the  street  car  struck  the  automobile,  crushing 
in  the  side  and  top,  bending  the  frame  and  breaking  three 
wheels.     The  street  car  pushed  the  automobile  forward  a 
short  distance,  then  moved  the  rear  end  to  the  left  and  off 
the  track  so  that  the  automobile  faced  south,  and  then  passed 
beyond  the  automobile.    Plaintiff  received  the  injuries  com- 
plained of. 

Plaintiff  contends  that  the  automobile  was  being  driven 
w^ith  due  care,  but  that  the  street  car  was  being  operated  at 
a  high,  dangerous,  and  negligent  rate  of  speed,  contrary  to 
the  regulations  of  an  ordinance  of  the  city,  and  that  the 
defendant  neglected  to  give  any  warning  of  the  approach 
of  the  street  car.  Defendant  claims  that  the  collision  was 
caused  by  the  negligence  of  the  driver  of  the  car  in  which 
plaintiff  was  riding,  and  that  plaintiff  and  the  driver  were 
engaged  in  a  joint  enterprise  and  that  plaintiff  is  therefore 
precluded  from  recovery  in  this  action. 

By  a  special  verdict  the 'jury  in  the  case  found  that  the 
motorman  of  the  street  car  failed  to  exercise  ordinary  care 
in  the  operation  of  the  street  car  before  the  collision ;  that 
tKis  failure  to  exercise  ordinary  care  was  the  proximate 
cause  of  the  injury  to  the  plaintiff;  that  no  want  of  ordinary 
care  on  the  part  of  the  driver  of  the  automobile  contributed 
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to  cause  the  plaintiff's  injury;  that  the  sum  of' money  to 
compensate  her  for  her  injuries  is  $1,975. 

Judgment  was  entered  in  conformance  with  the  special 
verdict,  from  which  judgment  appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  Grace,  Fridley  & 
Crawford  of  Superior,  and  oral  argument  by  W.  P,  Craw- 
ford, 

E.  S,  Geraldson  of  Superior,  for  the  respondent. 

SiEBECKER,  C.  J.  An  examination  of  the  evidence  shows 
that  the  jury  was  justified  in  finding  that  the  street  car  in 
question  was  being  operated  at  approximately  a  rate  of 
speed  of  twenty-three  and  one-half  miles  per  hour  from  the 
time  it  was  in  view  of  the  driver  of  the  automobile  from  the 
Twelfth-street  crossing.  This  rate  of  speed  was  in  violation 
of  the  city  ordinance  regulating  the  rate  of  speed  of  street 
cars  at  the  place  in  question,  which  limited  the  speed  to  ten 
miles  per  hour.  It  is  also  shown  that  the  driver  of  the  auto- 
mobile looked  to  see  if  a  street  car  was  approaching  when 
he  approached  and  drove  onto  Tower  avenue  and  that  he 
saw  this  street  car  coming  from  the  south.  The  respective 
distances  of  the  automobile  and  the  street  car  from  the  point 
of  collision  at  the  time  the  automobile  reached  the  curb  line 
of  Tower  avenue  required  the  automobile  to  travel  forty-six 
feet  while  the  street  car  traveled  122  feet.  It  is  well  estab- 
lished that  the  automobile  was  proceeding  at  the  rate  of  nine 
miles  per  hour.  Had  the  street  car  been  traveling  at  a  rate 
of  speed  not  exceeding  ten  miles  per  hour,  it  is  obvious  that 
the  automobile  would  have  safely  passed  the  street-car  tracks 
at  the  place  of  c(fllision. 

Under  the  facts  and  circumstances  shown,  the  jury  was 
well  sustained  in  concluding  that  the  driver  of  the  automo- 
bile did  not  know  that  the  street  car  was  traveling  at  a  high 
and  forbidden  rate  of  speed  at  the  time  he  had  reached  the 
curb  of  Tower  avenue.  In  the  light  of  the  evidence  the 
court  properly  refused  to  interfere  with  the  verdict  finding 
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defendant  guilty  of  negligence  in  operating  the  street  car 
immediately  before  the  collision.  Nor  is  the  claim  well 
founded  that  the  verdict  of  the  jury  exonerating  the  driver 
of  the  automobile  from  negligence  is  not  sustained  by  any 
evidence.  It  was  clearly  for  the  jury  to  determine  upon  the 
evidence  adduced  whether  or  not  such  driver  was  guilty  of 
a  want  of  ordinary  care  in  operating  the  automobile  and 
attempting  to  cross  the  street-car  tracks  in  the  manner  he 
did.  We  discover  no  similarity  in  the  evidentiary  facts  of 
this  case  and  the  facts  involved  in  Holdridge  v,  Mendenhall, 
108  Wis.  1,  83  N.  W.  1109.    As  there  statedr 

'*It  was  practically  undisputed  in  the  case  that  the  boy 
unexpectedly  stepped  or  ran  in  front  of  the  car  when  only 
a  few  feet  distant,  and  when  it  could  not  have  been  stopped, 
nor  effective  warning  given,  before  it  ran  over  him,  whatever 
its  speed." 

The  instant  case  presents  no  such  conditions.  It  is  con- 
sidered that  the  court  properly  refused  to  set  aside  the  ver- 
dict upon  the  ground  that  plaintiff  omitted  to  pay  attention 
to  her  safety  in  the  attempt  to  cross  the  street-car  tracks  in 
front  of  an  approaching  car.  As  indicated,  the  conditions 
presented  to  the  occupants  of  the  car,  under  the  facts  and 
circumstances  of  the  case,  would  be  the  same  as  those  pre- 
sented to  the  driver  of  the  automobile,  who,  as  the  jury 
found,  exercised  due  care.  It  logically  follows  that  the 
plaintiff  was  not  guilty  of  a  want  of  ordinary  care  in  taking 
no  active  steps  to  prevent  crossing  the  tracks  in  the  manner 
undertaken  by  the  driver.  We  have  examined  the  evidence 
and  are  satisfied  that  the  damages  awarded  by  the  jury  can- 
not be  disturbed  by  this  court  as  excessive. 

By  the  Court, — ^The  judgment  appealed  from  is  affirmed. 
Vol.  175—6 
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United  States  Casualty  Company,  Appellant,  vs.  Su- 
•         PERioR  Hardware  Company,  Respondent. 

September  22 — October  18,  ip2i. 

Workmen's  compensation:  Salesman  injured  while  soliciting  or- 
ders: Service  incidental  to  employment:  Action  by  insurer 
against  person  causing  injury:  Findings  of  industricd  com- 
mission: Admissibility:  Automobiles:  Negligence:  Violation 
of  the  law  of  the  road:  Question  for  jury, 

1.  A  city  salesman  whose  duties  did  not  require  him  to  go  to  his 

employer's  place  of  business  before  commencing  work,  and 
who  was  injured  by  an  automobile  truck  while  on  his  way  to 
make  his  first  business  call,  was  "performing  service  growing 
out  of  and  incidental  to  his  employment,"  within  the  meaning^ 
of  sub.  (2),  sec.  2394 — 3,  Stats.  Schroeder  &  Daly  Co.  v. 
Industrial  Comm,  169  Wis.  567,  followed. 

2.  Evidence  tending  to  show  that  the  automobile  driver  was  at 

the  time  of  the  injury  to  the  left  of  and  beyond  the  center  of 
the  street  in  making  a  turn  to  the  right,  in  violation  of  sec. 
1636 — 496,  Stats.,  is  held  to  make  the  negligence  6f  the  driver 
a  question  for  the  jury. 

3.  The  findings  of  the  industrial  commission  in  proceedings  on  the 

salesman's  claim  for  compensation  were  admissible  in  an  ac- 
tion by  a  casualty  company  which  paid  the  compensation  and 
succeeded  to  the  rights  of  the  salesman  against  the  person 
who  caused  the  injury,  where  the  complaint  alleged  that  such 
a  claim  had  been  allowed  and  paid,  and  these  allegations  were 
put  in  issue  by  defendant's  answer.  The  findings  were  not 
conclusive  on  the  question  of  defendant's  liability,  but  were 
prima  facie  proof  of  the  facts  stated  in  the  complaint. 

Appeal  from  a  judgment  of  the  superior  court  of  Doug- 
las county:  Solon  L.  Perrin,  Judge.    Reversed. 

One  Louis  Stem,  a  city  salesman  of  the  Eimon  Mercan- 
tile Company  of  Superior,  Wisconsin,  was  injured  by  an 
automobile  truck.  Upon  due  proceedings  had  before  the 
industrial  commission  the  amount  of  compensation  and 
medical  expenses  under  the  workmen's  compensation  act 
was  determined  to  be  $3,144.92.  Such  sum  was  paid  on 
behalf  of  the  employer  by  this  plaintiff,  its  insurer.     Suit 


18]  AUGUST  TERM,  1921.  163 

United  States  C.  Co.  v.  Superior  H.  Co.  175  Wis.  162. 

was  thereupon  brought  by  the  plaintiff  as  succeeding  to  all 
the  rights  of  the  injured  person  against  the  defendant  on 
account  of  such  accident. 

Mr.  Stem  was  employed  to  go  from  customer  to  customer 
along  the  streets  of  the  city  of  Superior  to  solicit  orders. 
Ogden  avenue  runs  north  and  south  in  said  city  and  is  inter- 
sected by  Broadway,  running  east  and  west.  Mr.  Stem  left 
his  home  on  the  morning  of  September  26,  1919,  according 
to  custom,  and  went  west  on  the  ^south  side  of  Broadway, 
and  before  reaching  the  center  of  Ogden  avenue  was  struck 
and  carried  or  pushed  some  distance  to  the  south  and  near 
to  the  east  curb  of  Ogden  avenue. 

The  specific  negligence  here  relied  upon  was  the  running 
by  the  auto  truck  to  the  left  of  and  beyond  the  center  of 
Ogden  avenue  in  making  the  turn  from  the  west  to  the  right 
and  south  at  the  time  of  colliding  with  Mr.  Stern  and  there- 
fore in  violation  of  sec.  1636 — 49fe,  Stats.,  which  reads  as 
follows: 

"1.  .  .  .  Any  such  person  so  operating  a  motor  vehicle 
shall,  at  the  intersection  of  public  highways,  keep  to  the 
right  of  the  center  of  such  intersection  of  such  highway 
when  tuming  to  the  right.  .  .  ." 

Sub.  2  provides  for  a  penalty  by  fine  or  imprisonment  for 
a  violation  of  the  foregoing  provision. 

When  plaintiff  rested  the  court  granted  defendant's  mo- 
tion for  a  nonsuit.  This  upon  two  grounds:  First,  that  un- 
der the  situation  disclosed  Mr.  Stern  was  not  within  the 
terms  and  conditions  of  the  workmen's  compensation  act 
so  as  to  be  entitled  to  compensation  from  the  employer  for 
any  such  injury,  and  for  that  reason  the  plaintiff  had  no 
right  of  action ;  secondly,  that  it  had  not  been  made  to  appear 
that  there  was  any  actionable  negligence  in  the  operation 
of  the  car. 

The  plaintiff  thereafter  moved  for  a  new  trial,  the  motion 
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was  denied,  and  judgment  was  thereupon  ordered  in  favor 
of  the  defendant  dismissing  the  complaint  upon  the  merits. 
From  such  judgment  plaintiff  has  appealed  to  this  court. 

For  the  appellant  there  was  a  brief  by  Steele  &  Tipton 
of  Superior,  and  oral  argument  by  W.  M.  Steele, 

For  the  respondent  there  was  a  brief  by  Pickering  & 
Rieser  of  Superior,  and  oral  argument  by  R.  M.  Rieser. 

EsCHWEiLER,  J.  Mr.  Stern's  duty  did  not  require  him 
to  go  first  to  his  employer's  place  of  business  before  starting 
out  to  make  the  rounds  of  his  customers  in  the  city,  and  he 
had  no  other  present  objective  in  view  while  crossing  Broad- 
way and  Ogden  avenue  at  the  time  of  the  accident  than  the 
visit  to  his  prospective  first  customer,  whose  place  of  busi- 
ness was  on  Broadway  about  a  half  a  block  west  of  the  place 
of  accident. 

To  entitle  him  to  compensation  from  his  employer  under 
the  provisions  of  sub.  (2),  sec.  2394 — 3,  it  must  be  shown 
that  at  the  time  of  the  accident  "the  employee  is  performing 
service  growing  out  of  and  incidental  to  his  employment." 
That  such  a  city  salesman,  injured  by  an  accident  attendant 
upon  his  being  upon  the  highway  while  soliciting  orders  for 
his  employer,  is  so  entitled  to  such  relief,  has  heretofore 
been  declared  by  this  court  {Sckroeder  &  Daly  Co,  v.  In- 
dustrial Comm,  169  Wis.  567,  173  N.  W.  328),  and  under 
the  ruling  in  that  case  this  plaintiff's  right  to  compensation 
would  be  beyond  question  if,  at  the  time  of.  the  accident,  he 
had  reached  a  point  in  his  daily  journey  beyond  the  first 
customer  and  on  the  way  to  another. 

We  can  see  no  substantial  ground  for  holding  that  the 
liability  of  the  master  should  be  any  less  in  the  situation 
here  disclosed  than  that  in  the  case  just  above  cited.  Mr. 
Stern  not  being  required  to  first  report  to  and  then  start 
from  the  employer's  place  of  business  in  the  performance 
of  his  services  must  be,  and  is  now  so  held  to  have  been,  in 
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the  course  of  his  employment  at  the  time  of  this  particular 
accident. 

We  are  satisfied  that  such  conclusion  is  also  well  sup- 
ported by  the  following  decisions:  Milwaukee  v.  Fera,  170 
Wis.  348,  174  N.  W.  926,  where  the  employee  of  a  city 
garbage  collector  was  driving  back  to  his  employer's  bam 
after  his  last  load  for  the  day ;  Moran's  Case,  234  Mass.  566, 
125  N.  E.  590,  where  a  solicitor  and  collector  for  a  life  in- 
surance company  was  fatally  injured  while  running  to  catch 
a  street  car;  Globe Ind.  Co.  v.  Industrial  Ace.  Comm,  35  Gal. 
App.  89,  171  Pac.  1088,  a  bookkeeper  injured  by  an  auto- 
mobile as  he  was  crossing  a  public  street  to  mail  a  letter  for 
his  employer;  Kunse  v.  Detroit  S.  T.  Co,  192  Mich.  435, 
158  N.  W.  851,  a  supervising  foreman  on  his  way  in  the 
usual  course  of  his  employment  from  inspecting  work  being 
done  by  defendant  at  one  place  to  another;  In  re  Harraden, 
66  Ind.  App.  298,  118  N.  E.  142,  where  a  fire  insurance 
agent  whose  duties  required  him  to  travel  from  one  city  to 
another  was  injured  by  slipping  on  the  sidewalk  on  his  way 
from  the  train  to  the  hotel. 

We  have  examined  the  cases  cited  and  relied  upon  by 
respondent  claime/d  to  support  the  contrary  view,  but  we  do 
not  deem  them  applicable  to  the  present  situation  and  cer- 
tainly not  controlling  here  or  necessary  to  be  discussed. 

We  are  also  forced  to  the  conclusion  that  the  nonsuit  can- 
not be  supported  upon  the  second  ground  upon  which  it  was 
placed  by  the  trial  court.  By  the  testimony  of  the  defend- 
ant's president  on  adverse  examination  it  was  defendant's 
automobile  truck  that  caused  the  injury.  The  testimony  of 
Mr.  Stern  is  sufficient  to  warrant  the  conclusion  that  at  the 
time  of  the  collision  he  was  east  of  the  center  of  Ogden 
avenue.  If  the  auto  truck  came  on  Broadway  from  the 
west  at  the  time,  the  inference  would  be  proper  that  in  so 
doing  it  had  violated  the  law  of  the  road  quoted  above.  A 
witness  who  was  walking  south  on  Ogden  avenue  at  the  time 
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of  the  accident  and  had  passed  Mr.  Stem  at  Broadway  and 
who  subsequently  assisted  in  removing  Mr.  Stem  from  un- 
der the  truck  testified  that  there  was  an  auto  truck  reseni- 
bling  the  one  causing  the  injury  at  a  point  on  Broadway 
west  of  Ogden  avenue,  and  that  at  such  time  he  saw  no 
other  approaching  automobile.  We  think  there  was  suffi- 
cient evidence  to  require  the  submission  of  the  issues  in- 
volved to  the  jury. 

Complaint  is  made  by  defendant  of  the  reception  in  evi- 
dence, on  plaintiff's  offer,  of  the  findings  made  by  the  in- 
dustrial commission  in  the  proceedings  upon  the  claim  for 
compensation  by  Mr.  Stern  against  his  employer  and  the 
plaintiff  as  its  insurer.  Being  in  the  nature  of  a  judgment 
or  final  determination  of  a  dispute  between  other  parties, 
it  could  not  be  considered  conclusive  upon  the  question  of 
defendant's  liability  herein.  It  could  be  properly  consid- 
ered, however,  as  at  least  making  prima  facie  proof  of  the 
facts  necessarily  alleged  in  the  complaint  herein,  viz.  of 
claim  having  been  made  by  Mr.  Stern  against  the  employer 
and  that  the  claim  had  been  allowed  and  paid,  and  such 
allegations  being  put  in  issue  by  defendant's  answer.  Grand 
Rapids  L.  Co,  v.  Blair,  190  Mich.  518,  526,  157  N.  W.  29; 
Oceanic  S,  N.  Co,  v,  Compania  Transatlantica  Espanola, 
134  N.  Y.  461,  469,  31  N.  E.  987;  Jones,  Ev.  (2d  ed.) 
§  590;  23  Cyc.  1271 ;  15  Ruling  Case  Law,  1021. 

The  judgment  of  nonsuit  therefore  having  been  improp- 
erly granted,  plaintiff's  motion  for  a  new  trial  should  have 
been  allowed. 

By  the  Court. — ^Judgment  reversed,  and  the  cause  re- 
manded for  further  proceedings,  and  a  new  trial  granted. 
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Delaney  and  another,  Appellants,  vs.  Globe  Shipbuild- 
ing Company,  Respondent. 

September  21 — October  18,  ip2i. 

Sales:  IV hen  title  passes:  Intention  of  parties:  Steamboat  in  de- 
liverable condition:  Risk  of  loss. 

1.  The  time  when  a  transfer  of  title  under  a  sale  contract  takes 

place  depends  on  the  intent  of  the  parties,  which  may  be  de- 
termined by  the  written  evidence,  or,  if  the  matter  is  left  in 
doubt,  by  the  statements  of  the  parties,  subject  to  the  limita- 
tions on  the  reception  of  parol  evidence,  and  by  the  surround- 
ing circumstances. 

2.  In  view  of  sub.  1,  sec.  1684/ — 19,  Stats.,  title  to  a  tug  sold  un- 

conditionally while  afloat  in  a  harbor  tied  to  the  seller's  dock, 
the  tug  being  in  a  deliverable  condition,  passed  immediately 
to  the  buyer,  at  whose  risk  it  was  when  afterwards  sunk, 
though  the  seller  failed  to  notify  the  buyer  of  the  fact  that 
it  had  sunk  prior  to  the  time  he  had  made  full  payment  of 
the  purchase  price. 

3.  A  bill  of  sale  describing  defendant  as  owner  and  that  he  had 

bargained  and  sold,  and  ''by  these  presents  do  bargain  and 
sell,"  is  regarded  as  merely  formal  evidence  of  the  bargain 
which  had  taken  place  some  time  before. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  W.  R.  Foley,  Circuit  Judge.    Affirmed. 

The  appeal  is  from  a  judgment  dismissing  the  plaintiff's 
complaint. 

This  is  an  action  to  recover  damages  sustained  by  the 
plaintiffs,  resulting  from  the  sinking  of  a  tug  in  Superior 
harbor  at  the  defendant's  dock  and  of  which  the  defendant 
had  been  the  owner.  On  February  23,  1920,  it  was  afloat 
in  Superior  harbor,  tied  to  the  defendant's  dock,  and  ha^ 
been  advertised  for  sale.  Negotiations  between  the  plaint- 
iff Delaney  and  McKellar,  defendant's  manager,  were  car- 
ried on  at  the  yard  in  Superior  after  an  examination  by 
the  plaintiff.     The  following  memorandum  was  made: 

"Globe  Shipbuilding  Company. 

"Superior,  Wisconsin,  Feb.  23,  1920. 
"Received  from  Capt.  Delaney  the  sum  of  $10  as  part 
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payment  of  the  steamer  Globe,  the  balance  of  $2,740  to  be 
paid  within  thirty  days  from  date. 

"James  McKellar." 

Plaintiff  then  returned  to  Buffalo,  New  York,  his  home, 
nothing  further  being  done  about  the  possession  or  delivery. 
Plaintiff  stated  that  he  would  be  back  about  April  1st.  The 
next  communication  was  a  telegram  as  follows: 

"James  M.  Kellar,  Buffalo,  N.  Y.,  Mar.  17,  1920. 

''Globe  Ship  Co.,  Superior,  Wis. 
"Will  mail  you  Monday  Chicago  draft  for  balance  due  on 
tug  Globe.  Any  one  making  inquiry  of  her  value  please 
place  her  value  eighty-five  hundred  dollars.  Kindly  keep 
her  equipment  oil  in  tank  and  close  watch  of  her  until  I 
reach  there  about  April  seventh. 

"Capt.  Wm.  Delaney.'' 

This  telegram  was  not  answered.  The  next  communica- 
tion was  a  telegram  as  follows: 

"Buffalo,  N.  Y.,  March  23,  1920. 
Globe  Shipbuilding  Co., 
Superior,  Wis. 
Wiring  you  Postal  Telegraph  today  eighteen  hundred 
dollars  account  tug  Globe  make  draft  bill  of  sale  attach  for 
balance  nine  hundred  forty  dollars  through  Manufacturers 
and  Traders  Bank  Buffalo  make  bill  of  sale  read  eighty-five 
hundred  to  Captain  William  Delaney  James  J.  Pendergast 
and  Company.  Captain  William  Delaney." 

Defendant  received  in  due  course  the  $1,800  and  did  not 
reply. 

Owing  to  the  condition  of  the  tug  in  the  ice  the  water 
overflowed,  and  on  March  19th  the  tug  began  to  sink,  and 
sunk  on  March  22d.  On  April  2d  plaintiff  wrote  to  de- 
fendant that  the  bill  of  sale  and  draft  had  not  arrived  and 
also  wrote  that  he  had  heard  rumors  that  the  boat  was  not 
in  good  condition,  that  her  frames  were  broken  and  deck 
beams  badly  rotted  and  that  the  engine  was  of  no  account. 
On  April  8th  plaintiff  paid  the  final  draft  in  Buffalo.  In  a 
letter  dated  April  9th  defendant  expressed  surprise  at  the 
reports  of  the  condition  of  the  tug  and  stated  that  the  de- 
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f  endant  had  made  no  guaranty  of  the  condition  of  the  vessel 
and  that  the  condition  did  not  enter  into  the  sale,  and  that 
they  had  not  been  called  on  to  make  any  statements  relative 
to  the  boat.  The  letter  also  stated  that  the  draft  for  the  bal- 
ance  had  not  been  received.  When  the  defendant  made  his 
draft  for  the  balance  there  was  attached  to  it  a  bill  of  sale. 
Xhis  bilj  of  sale  was  in  ordinary  form,  describing  the  defend- 
ant as  sole  owner  and  that  defendant  had  bargained  and 
sold,  "and  by  these  presents  do  bargain  and  sell,"  etc.  On 
April  22d  plaintiff  arrived  in  Superior.  He  had  had  no 
notice  whatever  that  the  boat  had  sunk.  He  then  requested 
McKellar  to  raise  the  tug.  McKellar  said  he  would  have 
nothing  to  do  with  it,  and  said  that  plaintiff  had  salvage 
enough  in  the  boat  to  pay  him.  There  was  evidence  that  the 
expense  of  raising  the  tug  and  other  items  amounted  to 
$1,800.  The  court  submitted  but  one  question  to  the  jury, 
namely,  the  question  of  how  much  the  market  value  of  the 
tug  was  decreased  by  the  sinking. 

For  the  appellants  there  was  a  brief  by  Grace,  Fridley 
&  Crawford  of  Superior,  and  oral  argument  by  W,  P. 
Crawford, 

For  the  respondent  there  was  a  brief  by  Hanitch,  Hartley, 
McPherson  &  Johtison  of  Superior,  and  oral  argument  by 
C.  J,  Hartley. 

Jones,  J.  It  was  alleged  in  the  complaint  that  it  was 
mutually  agreed  that  the  defendant  should  sell  the  tug  for 
the  sum  of  $2,750  "and  deliver  the  same  upon  full  payment 
of  the  purchase  price  in  the  condition  in  which  it  was  at  the 
date  of  said  agreement  and  at  the  defendant's  dock,  afloat 
and  anchored  thereat,"  and  that  it  was  "understood  and 
agreed  between  the  parties  that  defendant  would  retain 
possession  of  said  tug  until  the  full  payment  of  said  pur- 
chase price  was  made,  and  preserve  the  same  from  damage 
or  loss,  and  upon  full  payment  of  said  purchase  price  deliver 
said  tug  to  plaintiffs  at  the  place  and  in  the  condition  in 
which  said  tug  was  at  the  time  of  making  said  agreement." 
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There  was  no  evidence  of  any  such  agreement,  and  the 
case  was  tried  by  the  plaintiff  on  the  theory  that  without 
any  such  agreement  the  title  and  the  risk  remained  in  the 
defendant  imtil  the  execution  of  the  bill  of  sale.  There  was 
no  parol  testimony  showing  the  intention  of  the  parties  as 
to  the  date  of  the  delivery  or  the  time  when  the  title  should 
pass.  It  is  elementary  that  the  time  when  the  transfer  of 
the  title  takes  place  depends  upon  the  intent  of  the  parties 
to  the  contract.  That  intention  may  be  determined  by  the 
written  evidence,  and,  if  the  subject  is  left  in  doubt,  inten- 
tion may  be  shown  by  the  statements  of  the  parties,  subject 
to  the  limitations  governing  the  reception  of  parol  evidence 
and  by  the  circumstances  surrounding  the  transaction. 

Plaintiffs'  counsel  lay  great  stress  upon  the  claim  made 
by  them  that  there  was  no  delivery  of  possession,  that  no 
actual  possession  was  given  and  could  not  be  given,  and  that 
this  bears  upon  the  question  of  intention. 

Under  the  conditions  existing  when  the  memorandum  of 
sale  was  made,  the  following  section  of  the  statute  is  very 
significant: 

* 'Where  there  is  an  unconditional  contract  to  sell  specific 
goods,  in  a  deliverable  state,  the  property  in  the  goods  passes 
to  the  buyer  when  the  contract  is  made  and  it  is  immaterial 
whether  the  time  of  payment,  or  the  time  of  delivery,  or 
both,  be  postponed."    Sec.  1684/ — 19. 

This  was  undoubtedly  an  unconditional  contract  of  sale 
of  specific  goods.  We  see  no  reason  why  the  tug  was  not 
in  a  deliverable  state  on  the  23d  of  February,  and  the  fact 
that  it  may  not  have  been  then  practicable  to  remove  the 
boat  to  Buffalo  seems  to  us  immaterial. 

In  a  very  recent  case  this  section  of  the  statute  was  con- 
strued by  this  court.  It  was  a  case  perhaps  involving  more 
difficulty  than  the  instant  case,  since  the  claim  was  vigor- 
ously made  that  the  sale  was  conditional.  In  the  opinic«i  by 
Mr.  Justice  Rosenberry  it  was  said: 

"Whether  or  not  the  title  to  the  goods  described  in  the 
contract  passed  to  the  defendant  depends  upon  the  intention 
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of  the  parties.  Sec.  1684/ — 18,  Stats.  The  contract  itself 
does  not  in  terms  say  when  the  title  should  pass.  Recourse 
must  be  had,  therefore,  to  rules  of  construction.  Sec. 
1684/ — 19  establishes  the  rules  for  ascertaining  the  intention 
of  the  parties  as  to  the  time  at  which  the  property  in  goods  is 
to  pass  to  the  buyer  where  there  is  no  specific  provision  in 
the  contract,  .  .  . 

"In  this  case  the  goods  were  ascertained  and  in  a  de- 
liverable state.  The  buyer  had  the  right  at  any  time  before 
June  1,  1920,  upon  payment  of  the  remainder  of  the  pur- 
chase price,  to  take  the  goods,  and  if  the  plaintiff  had,  upon 
tender  being  made  to  it,  t  re  fused  to  deliver  the  goods,  the 
right  of  the  defendant  to  recover  the  same  in  an  action  of 
replevin  would  have  been  complete."  Boscobel  v.  Muscoda 
Mfg,  Co,,  ante,  p.  62, 183  N.  W.  963. 

Plaintiffs'  counsel  argue  that  it  must  have  been  the  in- 
tention of  the  parties  that  further  acts  were  to  be  performed 
before  the  transfer  of  title  should  take  place — at  least 
that  a  bill  of  sale,  was  to  be  executed ;  but  no  mention  of  a 
bill  of  sale  was  made  until  more  than  a  month  after  the 
bargain  was  made.  It  is  also  contended  that  the  language  in 
the  bill  of  sale  io  which  the  defendant  is  described  as  owner 
and  the  words  of  bargain  and  sale  afford  evidence  that  the 
title  had  not  been  transferred,  but  we  regard  the  bill  of 
sale  as  merely  formal  evidence  of  the  bargain  which  had 
been  made  on  February  23d. 

Plaintiffs'  counsel  argue  that,  whatever  may  have  been 
the  technical  rights  of  the  parties,  the  defendant  was  guilty 
of  such  concealment  and  fraud  that  it  should  respond  in 
damages.  There  is  no  claim  that  the  defendant  was  in  fault 
for  the  sinking  of  the  tug.  This  was  the  result  of  natural 
causes  for  which  neither  party  was  to  blame.  When  the 
defendant  heard  of  the  danger  it  did  what  it  could  to  pre- 
vent it  pursuant  to  the  telegram  of  March  17th. 

In  these  transactions  neither  party  seemed  to  be  acting 
from  purely  altruistic  motives.  On  the  one  hand  the  de- 
fendant failed  to  notify  the  plaintiff  of  the  condition  of 
the  tug.     On  the  other  hand,  plaintiff  Captain  Delaney 
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requested  defendant  to  place  the  value  of  the  tug  at  $8,500 
to  any  one  making  inquiry,  and  he  caused  that  amount  to  . 
be  placed*  in  the  bill  of  sale  as  the  consideration  although  the 
purchase  price  was  only  $2,750.    There  was  testimony  that 
he  had  told  his  associates  that  he  had  paid  $8,500. 

The  defendant  insisted  that  the  tug  was  at  the  risk  of  the 
plaintiff  after  February  23d.  In  view  of  the  statute  and 
the  authority  above  quoted  we  consider  that  this  claim  rested 
upon  solid  ground,  and  it  cannot  be  said  that  he  was  guilty 
of  any  actionable  fraud.  , 

We  agree  with  the  trial  court  that  the  title  passed  on 
February  23d.  Defendant's  counsel  argue  that  even  if  this 
was  not  true,  plaintiff  would  be  prevented  from  recovering 
by  sub.  2  (b),  sec.  1684/ — 8,  Stats.,  because  the  contract 
was  for  the  sale  of  specific  goods  and  indivisible,  and  that 
since  plaintiff  did  not  elect  to  rescind  and  recover  the  pur- 
chase money  paid,  but  took  the  boat  in  its  damaged  con- 
dition, he  was  bound  to  pay  the  purchase  price.  In  view  of 
the  conclusion  we  have  reached  it  is  not  necessary  to  consider 
this  question. 

By  the  Court, — Judgment  affirmed. 


GuNNiEN,  Respondent,  vs.  Superior  Iron  Works  Odm- 

PANY  and  another,  Appellants. 

September  22 — October  18,  ip2i. 

Automobiles:  Negligence:  Collision  with  person  descending  from 
wagon :  Failure  to  keep  lookout :  Sounding  of  horn :  Contribu- 
tory negligence :  Questions  for  jury:  Damages:  Payments  by 
third  persons. 

1.  It  is  the  duty  of  the  driver  of  an  automobile  to  keep  a  reason- 
ably careful  lookout  that  he  may  be  able  to  avoid  a  collision ; 
and  the  question  whether  he  has  fulfilled  his  duty  in  regard 
to  watching  for  pedestrians  and  other  persons  is  generally 
for  the  jury. 
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2.  While  no  rule  of  law  requires  the  driver  of  an  automobile  to 

sound  his  horn  on  approaching  a  street  intersection,  the  stat- 
ute provides  that  the  automobile  be  equipped  with  a  suitable 
horn  or  signal  device;  and  the  purpose  of  the  statute  was  to 
enable  a  driver  to  give  proper  warning  under  any  circum- 
stances where  such  warning  would  avert  an  accident. 

3.  Where  defendant,  driving  an  automobile  in  broad  daylight  on 

a  wide,  paved  street,  overtook  a  dray  upon  which  plaintiff 
was  riding,  and  when  the  dray  stopped  turned  to  the  left  to 
pass  it,  and  in  passing  came  unnecessarily  so  close  to  the  dray 
as  to  strike  the  plaintiff  while  he  was  alighting  from  it,  the 
question  of  the  negligence  o'f  the  defendant  in  failing  to  keep 
a  proper  lookout  and  in  not  giving  warning  of  his  approach 
is  for  the  jury. 

4.  Whether  plaintiff  was  contributorily  negligent  in  descending 

from  the  dray  on  the  side  towards  the  street  and  not  next  to 
the  curbing  and  placing  one  foot  down  on  the  pavement  with- 
out looking  for  automobiles,  is  a  question  for  the  jury. 

5.  Under  the  federal  Vocational  Rehabilitation  Act   (40  U.  S. 

Stats,  at  Large,  617,  ch.  107)  no  deduction  should  be  made 
from  the  damages  awarded  by  a  jury  for  personal  injury  be- 
cause of  compensation  received  by  the  plaintiff  during  a  por- 
tion of  the  time  he  was  disabled. 

Appeal  from  a  judgment  of  the  circuit  court  for T)ouglas 
county:  W.  R.  Foley,  Circuit  Judge.  Modified  and  af- 
firmed. 

The  appeal  is  from  a  judgment  in  favor  bf  the  plaintiff 
and  against  the  defendants,  and  cross-appeal  by  the  plaintiff. 

C^den  avenue  is  a  paved  street  in  the  city  of  Superior 
extending  north  and  south,  and  at  the  point  of  the  accident 
is  forty  feet  wide  from  curb  to  curb,  and  is  intersected 
by  Belknap  street  at  right  angles,  there  being  on  said  last 
named  street  a  line  of  street  cars. 

The  plaintiff  at  the  time  of  the  trial  in  September,  1920, 
was  twenty-two  years  of  age,  and  had  been  a  railroad  car- 
scat  upholsterer  from  the  time  he  was  seventeen  years  of 
age  until  he  arrived  at  the  age  of  twenty  years,  when  he 
enlisted  in  the  United  States  navy  in  the  month  of  April, 
1917.  On  July  19,  1919,  while  on  a  furlough,  he  came  to 
Superior  and  assisted  a  drayman  by  the  name  of  Young  in 
the  moving  of  his  mother's  furniture  from  her  former  home 
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in  the  city  of  Superior  to  the  freight  depot.  Immediatety 
prior  to  the  happening  of  the  injury  the  dray  on  which  the 
plaintiff  and  the  driver,  Young,  were  seated  was  returning 
from  the  freight  yards  empty,  the  dray  being  driven  ^outh  on 
the  west  side  of  Ogden  avenue,  the  horse  going  at  a  slow 
trot  or  walking  up  to  the  point  where  it  stopped,  about  ten 
feet  north  of  the  north  crossing  at  the  intersection  of  Bel- 
knap street,  in  order  to  permit  the  plaintiff  to  alight  from  the 
wagon.  The  dray  box  had  aides  to  it  about  two  feet  high 
and  the  seat  was  elevated  about  five  and  one-half  feet  from 
the  street.  The  driver  sat  on  the  right-hand  side  of  the  seat, 
while  the  plaintiff  sat  on  the  left-hand  side. 

There  is  very  little  dispute  in  the  evidence  as  to  the  actual 
facts  in  the  case.  The  defendant  Hayes,  who  was  the 
president  of  the  defendant  company,  immediately  preceding 
the  accident  was  driving  a  single-seated  six-cylinder  Saxon 
car,  used  in  the  business  of  the  defendant  Superior  Iron 
Works  Company,  south  on  Ogden  avenue,  from  the  Y.  M. 
C  A.  building,  and  when  he  caught  up  with  the  dray,  which 
had  stopped  as  stated,  within  a  distance  of  about  ten  feet 
from  the  north  crossing  of  Ogden  avenue  and  Belknap 
street,  turned  to  the  left  in  order  to  pass  the  dray  and 
thereafter  proceed  on  his  course.  Immediately  after  the 
dray  had  been  stopped  the  plaintiff  started  to  alight  there- 
from, and  in  doing  so  faced  the  west  and  stepped  down 
backwards,  first  stepping  on  the  tongue  of  the  wagon  with 
one  foot,  then  with  the  other  foot  on  the  hub,  and  then 
down  onto  the  pavement.  He  still  clung  with  his  hands  to 
the  dray  at  the  time  of  the  accident,  and  it  appears  from  the 
evidence  that  he  had  alighted  on  the  pavement  with  only 
one  foot,  such  foot  being  a  distance  of  about  a  foot  east  of 
the  wagon  wheel,  the  other  foot  being  still  on  the  hub  of 
the  wheel.  While  the  plaintiff  was  so  alighting  the  de- 
fendant Hayes  was  passing  around  the  dray  towards  the 
east,  and  in  proceeding  along  the  highway  came  so  close 
to  the  dray  that  his  automobile  struck  the  plaintiff,  causing 
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him  to  be  thrown  upon  the  pavement  and  to  sustain  the 
injiHries  complained  of. 

It  also  appears  quite  conclusively  that  immediately  prior 
to  the  happening  of  the  accident  the  automobile  was  driven 
at  a  rate  of  speed  between  seven  and  eight  miles  an  hour 
and  that  no  horn  or  signal  was  blown  or  sounded  to  attract 
the  attention  of  the  plaintiff  or  to  warn  him  of  the  approach 
of    the  machine.  ' 

The  testimony  also  shows  that  the  plaintiff,  prior  to  the 
time  he  attempted  to  alight  from  the  dray,  did  not  look 
towards  the  north  in  order  to  discover  the  approach  of  an 
atitomobile. 

After  the  collision  the  automobile  of  the  defendant  Hayes 
swerved  off  to  the  left,  across  Ogden  avenue,  and  stopped 
close  to  the  east  curb.  There  were  no  automobiles  excepting 
the  CMie  in  question  going  along  either  side  of  Belknap 
street,  and  the  evidence  shows  that  there  was  little  traffic 
at  the  time  in  question  on  either  of  the  streets. 

The  case  was  submitted  to  the  jury  on  a  special  verdict, 
and  the  jury  found  in  its  answer  to  question  number  2 
that  the  defendant  Hayes  failed  to  exercise  ordinary  care 
in  the  operation  of  the  automobile  as  it  approached  and 
collided  with  the  plaintiff;  and  in  answer  to  question  number 
3  found  that  such  failure  to  exercise  ordinary  care  was  the 
proximate  cause  of  plaintiff's  injury ;  and  also  found  that  no 
want  of  ordinary  care  on  the  part  of  the  plaintiff  proxi- 
mately contributed  t0  4)roduce  the  injury. 

The  defendants  contend,  first,  that  there  was  no  evidence 
in  the  case  under  which  they  could  be  found  guilty  of  negli- 
gence, and  second,  that  the  evidence  in  the  case  conclusively 
shows  that  the  plaintiff,  at  the  time  of  the  happening  of  the 
accident,  was  guilty  of  contributory  negligence,  and  that 
therefore  defendants'  motion  for  nonsuit  or  for  the  direction 
of  a  verdict  should  have  been  granted;  and  that  after 
verdict  the  answer  to  the  question  in  which  it  was  found 
that  the  defendant  Hayes  was  guilty  of  negligence  should 
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have  been  set  aside;  that  such  answer  should  have  been 
changed  from  "Yes"  to  "No ;"  that  the  answer  by  which  the 
plaintiff  was  held  to  be  free  from  contributory  negligence 
should  have  been  changed  from  "No"  to  "Yes;"  and  that 
judgment  should  have  been  entered  in  favor  of  the  defend- 
ants and  against  the  plaintiff  dismissing  plaintiff's  complaint, 
etc. 

For  the  appellants  there  was  a  brief  by  Pickering  & 
Rieser  of  Superior,  and  oral  argument  by  R,  M.  Rieser. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Dietrich  &  Dietrich  of  Superior. 

DoERFLER,  J.  Did  the  evidence  warrant  submission  of 
the  question  involving  defendants*  negligence  to  the  jury? 

The  accident  happened  at  about  noontime  on  a  clear  day 
in  the  month  of  July.  The  defendant  Hayes,  with  his  auto- 
mobile, was  coming  along  the  west  side  of  Ogden  avenue, 
and  from  the  time  that  he  approached  the  dray  up  to  the 
time  of  the  happening  of  the  accident  the  dray  and  the 
occupants  thereof  were  fully  within  his  view.  The  machine 
was  driven  at  a  rate  of  speed  between  seven  and  eight  miles 
per  hour,  and,  assuming  that  the  appliances  on  the  machine 
were  in  proper  order,  the  machine  was  at  all  times  within 
the  easy  control  of  the  driver,  so  that  he  could  readily  pursue 
any  course,  by  either  swerving  his  machine  to  the  left  a 
sufficient  distance  away  from  the  dray  or  by  stopping  it,  and 
thus  avoid  the  accident. 

It  is  the  duty  of  the  driver  of  a  machine  to  keep  a  reason- 
ably careful  lookout  so  that  he  may  be  able  to  avoid  a 
collision,  and  whether  a  driver  has  fulfilled  his  duty  in 
regard  to  watching  for  pedestrians  and  other  persons  is 
generally  a  question  for  the  jury.  Huddy,  Automobiles 
(5th  ed.)  sec.  332. 

Sec.  1636 — 52,  Stats.,  among  other  things,  provides: 

"Every  automobile  .  .  .  while  being  used  upon  any 
public  highway  of  this  state,  shall  be  provided  with  efficient 
brakes  and  an  adequate  bell,  horn  or  other  signal  device." 
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The  legislature  evidently  realized  the  necessity  for  enact- 
ing a  provision  requiring  the  presence  of  a  suitable  horn  or 
signal  device  upon  every  automobile  propelled  along  the 
streets  in  this  state,  and  the  only  object  and  purpose  which 
that  body  could  have  had  in  mind  in  the  enactment  of  such 
a  precaution  was  to  enable  the  driver  of  a  machine  to  give 
a  proper  warning  of  his  approach  under  any  circumstances, 
where  such  warning  would  be  liable  to  prevent  an  accident. 

It  is  true  that  this  court  has  held  that  there  is  no  rule  of 
law  which  requires  an  automobilist  to  sound  his  horn  in 
approaching  a  street  intersection;  however,  that  was  not 
intended  to  convey  the  idea  that  the  horn  or  signal  device 
was  a  useless  appliance,  but  that  a  warning  or  signal  by  use 
of  such  horn  or  device  would  be  necessary,  in  the  exercise 
of  reasonable  care,  wherever  there  was  anticipated  danger 
which  could  be  averted  by  the  giving  of  a  proper  timely 
signal.  Therefore  the  matter  of  the  negligence  of  the  de- 
fendant presented  a  proper  question  for  the  jury,  both  upon 
the  theory  that  the  defendant  Hayes  did  not  keep  a  proper 
lookout  and  that  he  did  not  seasonably,  by  means  of  his 
automobile  horn,  sound  a  warning  of  danger.  Furthermore, 
while  going  at  the  rate  of  seven  or  eight  miles  an  hour  and 
under  circumstances  from  which  it  must  be  assumed  that  he 
had  full  control  of  his  machine,  it  is  very  questionable 
indeed  whether  he  could  not  be  deemed  guilty  of  negligence, 
under  the  circumstances,  in  driving  his  machine  so  close 
to  the  dray  while  passing  it  as  to  leave  a  space  of  but  one 
foot  between  his  machine  and  the  wheels  of  the  dray.  As 
stated,  there  was  no  other  vehicle  or  pedestrian  on  Ogden 
avenue;  the  street  was  forty  feet  wide;  the  dray  stood 
between  one  and  three  feet  from  the  west  curb  of  Ogden 
avenue,  and  there  was  ample  space,  even  on  the  west  side 
of  the  street,  for  the  defendant  Hayes  to  pass  the  dray 
without  in  any  way  endangering  the  plaintiff  under  the 
circumstances  detailed  herein.  This  also  was  a  proper 
matter  to  submit  to  the  jury  under  all  the  facts  and  cir- 
cumstances in  the  case  in  order  to  determine  the  question 
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of  negligence.  The  question  of  the  negligence  of  the  de- 
fendant Hayes,  if  any,  was  therefore  properly  submitted 
to  the  jury. 

Questions  of  negligence  arising  out  of  automobile  acci- 
dents are  peculiarly  for  the  jury  and  will  not  be  decided 
as  a  matter  of  law  except  under  the  clearest  circumstances. 
Groeschner  v,  John  Gund  B.  Co.  173  Wis.  366,  181  N.  W. 
212. 

What  was  said  in  the  case  of  Shortle  v.  Sheill,  172  Wis. 
53,  178  N.  W.  304,  is  strictly  applicable  to  the  instant  case: 

"There  is  no  yard-stick  by  which  it  may  be  determined 
whether  any  given  action  amounts  to  ordinary  care.  The 
decision  must  of  necessity  be  a  matter  of  human  judgment. 
This  is  signally  true  in  automobile  accident  cases.  Whether 
the  conduct  of  one  charged  with  responsibility  for  an  auto- 
mobile accident  amounts  to  negligence  is  in  the  vast  majority 
of  cases  a  question  calling  for  the  exercise  of  human  judg- 
ment and  one  upon  which  men  are  very  likely  to  differ.  In 
these  days,  when  automobiles  are  in  well-nigh  imiversal  use, 
who  is  better  qualified  to  pass  final  judgment  upon  such 
matter  than  a  jury,  who  can  apply  to  the  facts  of  the  case  a 
collective  and  varied  experience  ?  The  daring,  the  reckless, 
the  moderate,  the  careful,  and  the  timid  driver,  as  well  as 
the  pedestrian  and  he  who  still  clings  to  Old  Dobbin,  all 
find  their  way  to  the  jury  box,  and  the  decision  of  the  jury 
upon  these  questions  reflects  a  judgment  founded  upon 
varied  views,  sympathies,  and  experiences  which  a  court  can 
disregard  only  when  palpably  unsupported  by  evidence  or 
inconsistent  with  law." 

We  come  now  to  the  question  submitted  to  the  jury  in  the 
special  verdict  involving  the  contributory  negligence  of  the 
plaintiff.  In  this  connection  it  must  be  borne  in  mind  that 
the  plaintiff  did  not  look  towards  the  north  befbre  climbing 
down  from  the  wagon  and  that  he  proceeded  to  climb  down 
backwards  in  the  manner  heretofore  stated.  To  hold  that 
the  pla!intiff  would  be  guilty  of  contributory  negligence  as 
a  matter  of  law,  under  the  facts  and  circumstances  detailed 
in  the  evidence,  would  appear  to  establish  a  very  harsh  rule 
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indeed.  In  determining  the  question  of  negligence  the  traffic 
on  the  street  must  be  taken  into  consideration,  the  width  of 
the  street,  and  all  the  surrounding  facts  and  circumstances. 
It  is  true,  had  the  plaintiff  after  alighting,  with  one  foot  on 
the  pavement,  proceeded  without  looking  to  cross  the  high- 
way and  then  had  been  struck,  it  would  be  quite  clear  that 
under  the  decisions  there  would  be  little  difficulty  in  finding 
that  he  was  guilty  of  contributory  negligence  as  a  matter  of 
law.  However,  in  the  instant  case  he  had  only  partially 
alighted  from  the  vehicle.  There  is  sufficient  evidence  to 
warrant  the  conclusion  that  the  foot  which  had  settled  on 
the  pavement  was  not  to  exceed  one  foot  distant  from  the 
dray.  The  injury  would  have  resulted  even  though  it  had 
been  the  intention  of  the  plaintiff  to  pass  forward  towards 
the  south  around  the  wagon  and  to  gain  access  to  the  west 
sidewalk  in  that  manner;  or  it  would  have  happened  if  he 
had  merely  stepped  down  from  the  dray  and  had  stood 
within  one  foot  of  the  dray  intending  to  discuss  some 
matter  with  the  driver;  or  if  he  had  alighted  from  the  dray 
for  the  purpose  of  either  examining  some  portion  of  the 
dray  on  the  traffic  side  or  of  attending  to  some  slight  repair 
upon  the  wagon.  It  would  seem  that  whether  or  not  the 
plaintiff  was  guilty  of  contributory  negligence  in  doing  what 
he  did  at  the  time  of  the  happening  of  the  collision  presented 
a  situation  which,  like  the  negligence  of  the  defendant 
Hayes,  constituted  a  proper  jury  question.  At  least  it  has 
been  so  held  by  courts  of  last  resort  of  eminent  respecta- 
bility Deitchler  v.  Ball,  99  Wash.  483,  170  Pac.  123; 
Undhejem  v.' Hastings,  38  Minn.  485,  38  N.  W.  488; 
Kathmeyer  v.  Mehl  (N.  J.)  60  Atl.  40. 

While  other  courts  of  eminent  standing  have  held  to  the 
contrary  doctrine  in  cases  somewhat  similar  to  the  instant 
case,  the  very  fact  that  there  should  be  a  dispute  among 
learned  judges  upon  the  question  involved  in  this  case  on 
contributory  negligence  would  make  it  appear  clear  that 
under  the  rulings  of  this  court  the  matter  of  contributory 
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negligence  4s  a  proper  subject  to  be  submitted  to  and  de- 
cided by  a  jury ;  and  what  has  been  quoted,  and  said  in  the 
case  of  Shortle  v.  Sheill,  supra,  is  equally  applicable  to  the 
question  of  the  plaintiff's  contributory  negligence  as  it  is 
with  respect  to  the  negligence  of  the  defendant  Hayes,  We 
have  arrived  at  this  conclusion  not  without  considerable 
difficulty,  but  after  mature  consideration.  In  view  of  our 
former  holdings  and  what  has  been  heretofore  said  and 
referred  to,  we  hold  that  the  contributory  negligence  of  the 
plaintiff  is  a  proper  matter  to  be  submitted  to  the  jury. 

In  answer  to  the  fifth  question  of  the  special  verdict, 
namely,  "What  sum  will  fairly  compensate  plaintiff  for  the 
damages  he  has  sustained?"  the  jury  answered  "$3,250." 
The  jury  further  answered  that  of  said  amount  the  sum 
of  $1,500  is  allowed  as  damages  for  loss  of  earnings  since 
March  8,  1920,  and  judgment  was  rendered  in  favor  of  the 
plaintiff  and  against  the  defendants  for  the  sum  of  $1,725 
and  co$ts,  etc. 

The  plaintiff  in  his  cross-appeal  contends  that  it  was  error 
for  the  trial  court  to  deduct  the  sum  of  $1,500  from  the 
total  amount  of  the  damages,  namely,  $3,250,  and  to  render 
judgment  as  aforesaid. 

The  plaintiff's  injury  consisted  of  a  simple  fracture  of 
the  tibia  of  the  right  limb,  about  an  inch  below  the  knee 
joint.  Dr.  Ground  testified  that  the  bone  at  the  point  of 
the  injury,  in  hardening  ossifies  separately  from  the  shaft 
and  the  part  which  involves  the  new  joint.  The  injury 
twisted  and  bent  the  bone  at  the  joint,  and  the  ligaments 
lifted  the  epiphyllum  cap  off  the  shaft  of  the  bone.  That 
is  what  is  called  an  epiphysical  fracture.  It  is  a  weak  point 
naturally,  and  the  two  pieces  of  the  bone  do  not  become 
ossified  or  thoroughly  fastened  together  until  the  person 
becomes  twenty-four  or  twenty-five  years  of  age,  and  then 
they  become  very  firm,  and  the  injury  was  such  as  to  bend 
the  bone  and  lift  the  shaft  right  off  of  the  tibia.  The 
doctor  treated  the  plaintiff  about  two  months  in  St.  Mary's 
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hospital  at  Superior,  and  thereafter,  when  the  plaintiff  went 
to  St.  Paul,  he  still  had  some  retentive  dressing  on  his  limb. 
The  injury  will  naturally  constitute  a  weak  place  for  a  few- 
vears.  The  fact  that  the  bone  has  been  immobilized  for 
so  long  a  time  makes  the  joint  stiff  and  the  tissues  around 
the  joint  have  become  thickened,  and  that  thickening  has 
to  be  absorbed  before  the  joint  can  be  used  normally,  and 
that  always  takes  a  considerable  time.  The  doctor  further 
testified  that  he  would  expect  it  to  take  a  year,  or  possibly  a 
year  and  a  half,  before  conditions  would  become  reasonably 
normal. 

The  plaintiff  testified  that  since  his  injury  he  was  able  to 
work,  with  great  difficulty,  inconvenience,  and  pain,  at  his 
regular  employment  for  a  period  of  about  one  week,  for 
virhich  he  earned  the  sum  of  $34,  but  that  the  condition  of 
his  limb  was  such  as  to  prevent  him  from  continuing  in  his 
employment,  and  that  such  disability  continued  up  to  the 
time  of  the  trial. 

In  December,  1918,  the  plaintiff  filed  his  application  for 
a  discharge  from  the  navy,  and  his  four-year  term  was 
changed  automatically  to  one  which  continued  during  the 
duration  of  the  war.  He  received  his  discharge  from  the 
navy  on  October  29,  1919.  From  the  time  of  the  happening 
of  the  injury  up  to  the  time  of  his  discharge  from  the  navy 
the  plaintiff  received  his  u^ual  compensation  from  the  gov- 
ernment amounting  to  $45  a  month. 

The  plaintiff  thereafter  presented  an  application  for  vo- 
cational training  under  an  act  of  Congress,  and  for  a 
period  of  one  year  thereafter,  under  the  provisions  of  said 
act,  he  was  afforded  an  opportunity  to  improve  himself  in 
the  business  of  general  upholsterer  so  as  to  enable  him  to 
pursue  a  gainful  occupation.  The  work  required  under  the 
Vocational  Rehabilitation  Act  was  not  so  strenuous,  nor  did 
it  require  the  person  to  kneel  or  to  stand  to  any  considerable 
degree  while  so  employed.  Under  this  Vocational  Rehabili- 
tation Act  the  plaintiff  received  from  March  8,  1920,  the 
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sum  of  $120  per  month,  and  for  a  portion  of  the  time  his 
employer  paid  him  the  sum  of  $6  per  week,  which  was 
subsequently  raised  to  $10  per  week. 

The  lower  court  instructed  the  jury  that  inasmuch  as  the 
government  paid  plaintiff's  salary  of  $45  a  month  to  him 
until  the  time  of  his  discharge  on  October  29,  1919,  nothing 
was  to  be  allowed  to  him  prior  to  said  date  for  loss  of  earn- 
ings. The  jury  was  further  instructed  that  in  arriving  at 
plaintiff's  loss  of  earnings  they  were  to  leave  out  of  con- 
sideration the  $120  per  month  which  the  plaintiff  received 
from  the  government  under  the  Vocational  Rehabilitation 
Act,  and  find  his  loss  of  earnings,  if  any,  just  the  same  as  if 
he  did  not  receive  any  money  from  the  government. 

Plaintiff  testified  that  since  his  injury  and  up  to  the  time 
of  the  trial  he  would  have  been  able  to  earn  seventy-two  and 
one-half  cents  per  hour  in  his  former  occupation  had  he 
been  able  to  resume  it,  and  that  since  plaintiff  was  injured 
the  compensation  for  railway  car  upholsterers  has  materially 
increased. 

The  jury  was  instructed  also  by  the  lower  court  to  answer 
separately  the  amount  awarded  to  the  plaintiff  for  damages 
since  March  8,  1920,  and  the  jury  fixed  said  sum  at  $1,500, 
and  this  amount  was  subsequently  in  the  judgment  deducted 
from  the  total  amount  of  the  plaintiff's  damages  as  afore- 
said. 

The  plaintiff  in  his  cross-appeal  now  raises  the  question 
that  in  making  such  deduction  the  court  committed  error, 
and  that  the  total  damages  should  be  by  the  judgment  fixed 
at  $3,250  instead  of  $1,725. 

The  Vocational  Rehabilitation  Act,  which  was  enacted 
on  June  27,  1918  (40  U.  S.  Stats,  at  Large,  617,  ch.  107), 
among  other  things  provides  as  follows : 

Sec.  2.  "Every  person  who  is  disabled  under  circum- 
stances entitling  him,  after  discharge  from  the  military  or 
naval  forces  of  the  United  States,  to  compensation  under 
article  III  of  the  act  entitled  'An  act  to  amend  an  act  entitled 
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"An  act  to  authorize  the  establishment  of  a  Bureau  of  War 
Risk  Insurance  in  the  Treasury  Department/'  *  approved 
October  sixth,  nineteen  hundred  and  seventeen,  hereinafter 
referred  to  as  'said  act,'  and  who,  after  his  discharge,  in  the 
opinion  of  the  board,  is  unable  to  carry  on  a  gainful  occupa- 
tion, .  .  .  shall  be  furnished  by  the  said  board,  where  voca- 
tional rehabilitation  is  feasible,  such  course  of  vocational 
rehabilitation  as  the  board  shall  prescribe  and  provide. 

"The  board  shall  have  power,  and  it  shall  be  its  duty,  to 
furnish  the  persons  included  in  this  section  suitable  courses 
of  vocational  rehabilitation  to  be  prescribed  and  provided 
by  the  board,  and  every  person  electing  to  follow  such  a 
course  of  vocational  rehabilitation  shall,  while  following 
the  same,  receive  monthly  compensation  equal  to  the  amount 
of  his  monthly  pay  for  the  last  month  of  his  active  service, 
or  equal  to  the  amount  to  which  he  would  be  entitled  under 
article  III  of  said  act,  whichever  amount  is  the  greater.  If 
such  person  was  an  enlisted  man  at  the  time  of  his  discharge, 
for  the  period  during  which  he  is  so  afforded  a  course  of 
rehabilitation,  his  family  shall  receive  compulsory  allotment 
and  family  allowance  according  to  the  terms  of  article  II 
of  said  act  in  the  same  manner  as  if  he  were  an  enlisted  man, 
and  for  the  purpose  of  computing  and  paying  compulsory 
allotment  and  family  allowance  his  compensation  shall  be 
treated  as  his  monthly  pay:  Provided,  that  if  such  person 
wilfully  fails  or  refuses  to  follow  the  prescribed  course  of 
vocational  rehabilitation  which  he  has  elected  to  follow,  in  a 
manner  satisfactory  to  the  board,  the  said  board  in  its 
discretion  may  certify  to  that  effect  to  the  bureau  and  the 
said  bureau  shall,  during  such  period  of  failure  or  refusal, 
withhold  any  part  or  all  of  the  monthly  compensation  due 
such  person  and  not  subject  to  compulsory  allotment  which 
the  said  board  may  have  determined  should  be  withheld.  .  .  . 

"No  compensation  under  article  III  of  said  act  shall  be 
paid  for  the  period  during  which  any  such  person  is  fur- 
nished by  said  board  a  course  of  vocational  rehabilitation 
except  as  is  hereinbefore  provided." 

Article  III  above  referred  to  provides  for  compensation 
to  be  paid  on  account  of  the  death  of  one  serving  in  the 
army  or  the  navy  or  for  partial  or  total  or  temporary  or 
permanent  disability. 
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Article  II  of  the  act,  entitled  "War  Risk  Insurance," 
provides  for  compulsory  and  voluntary  allotments  for  the 
benefit  of  the  wives  and  families,  which  allotments  are 
deducted  and  paid  directly  by  the  government  to  the 
dependents. 

Sec.  18,  ch.  1(H,  40  U.  S.  Stats,  at  Large,  p.  613,  pertain- 
ing to  war  risk  insurance,  provides  as  follows: 

"(1)  That  if  an  injury  or  death  for  which  compensation 
is  payable  under  this  article  is  caused  under  circumstances 
creating  a  legal  liability  upon  some  person  other  than  the 
United  States  or  the  enemy  to  pay  damages  therefor,  the 
director,  as  a  condition  to  payment  of  compensation  by  the 
United  States,  may  require  the  beneficiary  to  assign  to  the 
United  States  any  right  of  action  he  may  have  to  enforce 
such  liability  of  such  other  person,  or  if  it  appears  to  be  for 
the  best  interests  of  the  beneficiary  the  director  may  require 
him  to  prosecute  the  said  action  in  his  own  name,  subject  to 
regulations.  The  director  may  require  such  assignment  or 
prosecution  at  any  time  after  the  injury  or  death,  and  the 
failure  on  the  part  of  the  beneficiary  to  so  assign  or  to 
prosecute  said  cause  of  action  in  his  own  name  within  a 
reasonable  time,  to  be  fixed  by  the  director,  shall  bar  any 
right  to  compensation  on  accoimt  of  the  same  injury  or 
death.  The  cause  of  action  so  assigned  to  the  United  States 
may  be  prosecuted  or  compromised  by  the  director,  and  any 
money  realized  or  collected  thereon,  less  the  reasonable 
expenses  of  such  realization  or  collection,  shall  be  placed  to 
the  credit  of  the  military  and  naval  compensation  appropria- 
tion. If  the  amount  placed  to  the  credit  of  such  appropria- 
tion in  such  case  is  in  excess  of  the  amount  of  the  award  of 
compensation,  if  any,  such  excess  shall  be  paid  to  the 
beneficiary  after  any  compensation  award  for  the  same 
injury  or  death  is  made." 

In  the  next  paragraph  this  section  provides  that  if  a 
recovery  has  been  had  as  the  result  of  the  suit  brought  or  of 
a  settlement,  the  amount  so  obtained  shall  be  credited  upon 
any  compensation  payable  or  which  may  become  payable 
to  such  beneficiary.     Said  section  further  provides: 

"(2)  If  an  injury  or  death  for  which  compensation  may 
be  payable  under  this  article  is  caused  under  circumstances 
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creating  a  legal  liability  upon  some  person,  other  than  the 
United  States  or  the  enemy,  to  pay  damages  therefor,  then, 
in  order  to  preserve  the  right  of  action,  the  director  may 
require  the  conditional  beneficiary  at  any  time  after  the 
injury  or  death,  to  assign  such  right  of  action  to  the  United 
States,  or,  if  it  appears  to  be  for  the  best  interests  of  such 
conditional  beneficiary,  to  prosecute  the  said  cause  of  action 
in  his  own  name,  subject  to  regulations.  The  failure  on  the 
part  of  the  beneficiary  to  so  assign  or  to  prosecute  the  said 
cause  of  action  in  his  own  name  within  a  reasonable  time, 
to  be  fixed  by  the  director,  shall  bar  any  rigl^t  to  compensa- 
tion on  account  of  the  same  injury  or  death.  The  cause  of 
action  so  assigned  may  be  prosecuted  or  compromised  by  the 
director,  and  any  money  realized  or  collected  thereon,  less 
the  reasonable  expenses  of  such  realization  or  collection, 
shall  be  paid  to  such  beneficiary,  and  be  credited  upon  any 
future  compensation  which  may  become  payable  to  such- 
beneficiary  by  the  United  States  on  account  of  the  same 
injury  or  death." 

On  June  5,  1920,  ch.  253  (41  U.  S.  Stats,  at  Large, 
p.  1021)  was  enacted  by  Congress,  which  among  other  things 
provides  as  follows: 

"That  the  board  may,  af^er  June  30,  192^,  pay,  subject 
to  the  conditions  and  limitations  prescribed  by  section  2  of 
the  Vocational  Rehabilitation  Act  as  amended,  to  all  trainees 
undergoing  training  under  said  section  residing  where  main- 
tenance and  support  is  above  the  average  and  comparatively 
high,  in  lieu  of  the  monthly  payments  for  maintenance  and 
support  prescribed  by  section  2,  as  amended,  such  sum  as  in 
the  judgment  of  the  said  board  is  necessary  for  his  mainte- 
nance and  support  and  for  the  maintenance  and  support  of 
persons  dependent  upon  him,  if  any:  Provided,  however,  that 
in  no  event  shall  the  sum  so  paid  such  person  while  pursuing 
such  course  be  more  than  $100  per  month  for  a  single  man 
without  dependents,  or  for  a  man  with  dependents  $120  per 
month,  plus  the  several  sums  prescribed  as  family  allowances 
under  section  204  of  article  II  of  the  War  Risk  Insurance 
Act." 

The  federal  statutes  above  quoted  and  referred  to  make 
it  clear  that  Congress  first  intended  to  provide  for  those 
engaged  in  the  military  and  naval  service,  and  who  had 
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sustained  injury,  compensation  for  disability,  which  com- 
pensation matured  after  the  discharge  of  the  soldier  or 
sailor,  and  which  compensation  was  subject  to  compulsory 
allotment  for  the  benefit  of  dependents  in  the  same  manner 
as  the  compensation  received  in  the  form  of  monthly  pay 
was  subject  while  such  soldier  or  sailor  was  in  service. 

Article  III  above  referred  to  is  a  separate  and  independ- 
ent article  and  has  no  connection  with  article  IV,  which 
provides  for  soldiers'  and  sailors'  insurance.  It  is  very 
clear  that  Congress  had  in  mind,  at  the  time  of  the  enact- 
ment of  the  foregoing  statutes,  not  only  to  relieve  in  a 
measure  those  who  had  served  the  government  during  the 
period  of  the  war,  but  also  to  afford  them  some  compensa- 
tion by  way  of  appreciation  and  gratitude  for  the  great  sacri- 
fices made.  And  it  cannot  logically  be  maintained  that  these 
enactments  were  brought  about  or  had  in  view  any  thought 
of  relieving  those  who  were  guilty  of  wrongdoing  towards 
any  one  engaged  in  the  military  or  naval  service  of  the 
United  States. 

The  plaintiff,  after  his  discharge,  from  March  8,  1920, 
took  advantage  of  the  statutes  pertaining  to  vocational  re- 
habilitation and  received  the  maximum  provided  for  under 
said  statute,  and  in  addition  thereto  received  from  his  direct 
employer,  up  to  the  month  of  July,  1920,  the  sum  of  $6  per 
week  by  way  of  additional  compensation,  and  thereafter  the 
sum  of  $10  per  week. 

Sec.  2  of  the  act  of  1918,  referred  to  above  (40  U.  S. 
Stats,  at  Large,  617,  ch.  107),  provides  that  no  compensa- 
tion under  article  III  of  said  act  shall  be  paid  for  the  period 
during  which  any  such  person  is  furnished  by  said  board  a 
course  of  vocational  rehabilitation,  showing  that  the  amount 
allowed  by  way  of  compensation  during  the  vocational  re- 
habilitation period  is  substituted  for  the  amount  of  the  com- 
pensation provided  for  in  article  III ;  and  said  last  named 
section  also  provides  that  in  order  to  enable  one  to  take  ad- 
vantage of  the  Vocational  Rehabilitation  Act  he  must  have 
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been  disabled  under  circumstances  entitling  him,  after  dis- 
charge from 'the  military  or  naval  forces,  to  compensation 
under  said  article  III.  So  that  the  Vocational  Rehabilitation 
Statutes  really  act  for  the  time  being  as  a  substitute  for  and 
a  supplement  to  the  provisions  of  said  article  III,  and  under 
said  article  III  all  causes  of  action  and  all  amounts  recovered 
belong  to  the  United  States  and  must  be  ultimately  credited 
to  the  military  and  naval  compensation  appropriations;  so 
that  in  any  event  it  appears  that  whatever  is  ultimately  real- 
ized out  of  this  suit  goe§  to  the  credit  of  the  United  States 
and  does  not  constitute  or  give  to  the  plaintiff  double  com- 
pensation for  the  damages  sustained  for  loss  of  time. 

It  has  been  held  by  this  court  in  Gatzweiler  v,  Milwaukee 
E,  R,  &  L.  Co.  136  Wis.  34,  116  N.  W.  633,  that  the  amount 
received  by  an  injured  party  under  an  accident  policy  for 
which  he  has  paid  the  premiums  cannot  be  con^dered  by 
way  of  partial  or  total  satisfaction  of  damages  claimed  by 
such  injured  person  from  a  tortfeasor. 

In  Harding  v.  Townshend,  43  Vt.  536,  5  Am.  Rep.  304, 
which  was  an  action  for  an  injury  caused  by  a  defect  in  a 
highway,  defendant  claimed  to  have  the  amount  received 
by  plaintiff  on  an  accident  insurance  policy  deducted  from 
the  recovery,  but  the  court  said : 

"There  is  no  technical  ground  which  necessarily  leads  to 
the  conclusion  that  the  money  received  by  the  plaintiff  of 
the  accident  insurance  company  should  operate  as  a  defense, 
or  inure  to  the  benefit  of  the  defendant.  The  insurer  and 
the  defendant  are  not  joint  tortfeasors  or  joint  debtors, 
so  as  to  make  a  payment  or  satisfaction  by  the  former 
operate  to  the  benefit  of  the  latter.  Nor  is  there  any  legal 
privity  between  the  defendant  and  the  insurer,  so  as  to  give 
the  former  a  right  to  avail  itself  of  a  payment  by  the  latter. 
The  policy  of  insurance  is  collateral  to  the  remedy  against  the 
defendant,  and  was  procured  solely  by  the  plaintiff  and  at 
his  expense,  and  to  the  procurement  of  which  the  defendant 
was  in  no  way  contributory." 

In  answer  to  the  objection  that  plaintiff  was  not  entitled 
to  more  than  one  recovery  the  court  said:  "Defendant  was 
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not  in  a  position  to  raise  that  question,  since  it  was  primarily 
liable  for  the  injury."  See,  also,  Regan  v.  N,  Y.  &  N.  E.  R. 
Co.  60  Conn.  124,  22  Atl.  503 ;  Missouri,  K.  &  T,  R,  Co.  v. 
Rains  (Tex.  Civ.  App.)  40  S.  W.  635;  Louisville  &  N.  R. 
Co.  V.  Carothers,  23  Ky.  Law  Rep.  1673,  65  S.  W.  833; 
Pittsburgh,  C.  &  St.  L.  R.  Co.  ^.  Thompson,  56  III.  138. 

It  also  seems  to  be  the  prevailing  doctrine  in  this  coimtry 
that  where  the  salary  of  an  injured  person  is  continued  by 
his  employer  during  the  time  of  his  inability  to  perform 
services,  such  payment  is  no  ground  for  diminution  of  the 
damages  to  be  paid  by  the  one  who  has  caused  the  injury. 
Williams  v.  St.  L.  &  S.  F.  R.  Co.  123  Mo.  573,  27  S.  W. 
387 ;  Ohio  &  M.  R.  W.  Co.  v.  Dicker  son,  59  Ind.  317 ;  Elmer 
V.  Fessenden,  154  Mass.  427,  28  N.  E.  299;  Missouri  Pac. 
R.  Co.  V.  Jarrard,  65  Tex.  560. 

New  York  and  Alabama  courts  seem  to  hold  the  con- 
trary view. 

From  the  foregoing  statutes  we  hold  that  the  lower  court, 
in  reducing  the  amount  of  the  plaintiff's  damages  for  loss 
of  earnings  since  March  8,  1920,  in  the  sum  of  $1,500, 
committed  error,  and  that  the  judgment  should  be  for  the 
full  amount  of  the  damages  as  found  by  the  jury,  namely, 
$3,250. 

The  judgment  of  the  lower  court  is  therefore  modified 
accordingly,  and,  as  so  modified,  affirmed. 

By  the  Court, — It  is  so  ordered. 


State  ex  rel.  Jarman,  Appellant,  vs.  Root  and  others. 

Town  Supervisors,  Respondents. 

September  22 — October  18,  ip2i. 

Highways:  Laying  out:  Width:  Presumptions. 

1.  Evidence  showing,  among  other  things,  that  a  highway  was 
laid  out  in  1862  four  rods  wide  along  a  section  line,  but  that 
the  two  rods  west  of  the  section  line  had  never  been  used  as 
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a  highway  or  damages  awarded  to  the  owners  on  that  side, 
who  had  continued  to  use  the  land  to  such  line,  along  which 
a  fence  had  been  maintained  to  the  present  time,  and  that  the 
two  rods  on  the  east  side  had  been  continuously  used  as  a 
road,  is  held  to  warrant  a  finding  of  the  trial  court  that  the 
highway  did  not  legally  extend  beyond  the  west  fence. 
2.  To  constitute  a  lawfully  laid  out  highway  there  must  be  proof, 
or  a  presumption,  that  damages  have  been  awarded,  or  a 
release  obtained,  or  a  dedication  made. 

Appeal  from  a  judgment  of  the  circuit  court  for  Green 
ccmnty:  George  Grimm,  Circuit  Judge.    Affirmed. 

Action  of  mandamus  to  compel  the  supervisors  of  the 
town  of  Brooklyn,  Green  county,  to  remove  or  to  take  ac- 
tion to  remove  a  fence  alleged  to  be  an  encroachment  upon 
a  highway  used  by  relator. 

The  court  found  as  facts  that  the  highway  in  question, 
running  south  from  the  center  of  section  21,  was  laid  out 
in  1862  four  rods  wide;  that  only  the  east  two  rods  were 
ever  opened  up  or  traveled ;  that  a  fence  in  substantially  the 
same  place  it  now  occupies  has  been  maintained  north  and 
south  on  or  near  the  quarter  line  of  the  section,  preventing 
travel  on  the  west  two  rods  of  the  road  as  described  in  the 
order  laying  out  the  highway,  and  that  there  is  no  record 
of  any  damages  to  the  owners  of  land  lying  west  of  the 
quarter  line  of  section  21,  and  such  owners  have  continu- 
ously claimed  and  exercised  the  right  to  use  as  farm  land  the 
west  two  rods  of  the  highway  as  laid  out,  and  have  main- 
tained a  fence  on  the  east  side  of  said  two-rod  strip  since 
the  road  was  laid  out. 

The  court  found  as  conclusions  of  law: 

"1.  That  the  highway  mentioned  in  the  relator's  petition 
bias  no  legal  existence  westerly  of  the  fence  now  existing 
and  standing  substantially  on  the  north  and  south  quarter 
line  of  said  section  twenty-one  (21)  and  for  a  distance  of 
eighty  (80)  rods  south  from  the  center  of  said  section. 

"2.  That  the  supervisors  of  the  said  town  of  Brooklyn 
properly  exercised  their  discretionary  power  in  refusing  to 
proceed  to  enforce  the  removal  of  the  fence  complained  of  in 
the  relator's  petition,  in  view  of  the  attitude  of  the  owner 
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of  said  fence  and  of  the  land  immediately  to  the  west  thereof, 
and  in  view  of  the  fact  that  such  action  would  involve  them 
in  uncertain  litigation  at  best. 

"3.  That  the  defendants  are  entitled  to  judgment  denying 
the  peremptory  writ  of  mandamus  dismissing  this  action 
and  for  their  costs  and  disbursements  against  the  relator." 

From  a  judgment  entered  accordingly  the  relator  ap- 
pealed. 

For  the  appellant  there  was  a  brief  by  H.  N,  B.  Caradine 
and  Mahlon  H,  Caradine,  attorneys,  and  John  L.  Sfierron, 
of  counsel,  all  of  Monroe;  and  the  cause  was  argued  orally 
by  H.  N.  B,  Caradine  and  Mahlon  H,  Caradine, 

For  the  respondents  there  was  a  brief  by  W.  H.  McGrath 
of  Monroe,  and  Jeffris,  Moimt,  Oestreich,  Avery  &  Wood 
of  Janesville,  and  oral  argument  by  Mr.  M.  C,  Mouat  and 
Mr.  McGrath. 


ViNjE,  J.  It  is  not  clear  from  the  amended  petition 
whether  the  action  is  one  to  compel  the  supervisors  to  re- 
move the  fence  as  an  encroachment  or  one  to  compel  them 
to  institute  proceedings  under  sec.  1330  et  seq.,  Stats.  1919, 
for  its  removal.  We  shall. construe  it,  however,  to  be  the 
latten 

The  trial  court  found  there  is  no  record  of  an  award  of 
damages  to  the  owners  of  the  west  two-rod  strip  of  the  high- 
way as  laid  out,  though  there  is  evidence  that  other  owners 
were  awarded  damages.  Such  a  state  of  the  record,  in 
connection  with  the  facts  shown  by  the  evidence  to  the  effect 
that  there  is  no  proof  that  the  west  two-rod  strip  was  ever 
opened  up  as  a  part  of  the  highway ;  that  there  is  no  proof 
that  the  fence  had  ever  occupied  a  substantially  different 
place  than  the  one  it  is  shown  to  have  occupied  since  1865, 
namely,  on  or  near  the  north-and-south  quarter  line  of  the 
section,  and  that  the  owners  have  continuously  since  said 
date  used  the  two-rod  strip  as  a  part  of  their  farm  and 
have  claimed  the  right  so  to  do,  rebuts  any  presumption  that 
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might  arise  from  the  lapse  of  time  that  damages  had  in  fact 
been  awarded  or  a  release  obtained.  The  witness  W.  R. 
Patterson,  sixty-nine  years  of  age,  testified  in  1920  that  his 
memory  of  the  road  and  fence  extended  back  fifty-five  years, 
and  that  the  fence  on  the  west  was  an  old  fence  when  he 
first  knew  it  in  1865 ;  that  it  had  brush  and  shrubs  of  con- 
siderable size  growing  close  up  to  it  like  old  rail  fences 
usually  have.  The  trial  court  therefore  was  justified  in 
finding  that  the  two-rod  strip  had  never  been  opened  up  as 
a  highway  and  that  no  damages  had  been  awarded  to  the 
owners  of  such  strip  or  a  release  or  dedication  made.  We 
thus  have  this  situation :  No  proof  of  the  two-rod  strip  ever 
having  been  opened  up  as  a  highway  or  that  damages  to 
its  owners  were  awarded,  but  positive  proof  that  for  the  last 
fifty  years  there  has  been  a  fence  on  the  west  side  of  the 
strip  and  that  such  strip  for  that  length  of  time  at  least  has 
been  used  as  farm  land  under  a  claim  of  right  by  its  owners 
to  so  use  it.  From  such  facts  nO  other  conclusion  can  legit- 
imately be  reached  than  that  the  two-rod  strip  never  was 
and  is  not  now  a  part  of  the  highway  and  that  the  fence 
sought  to  be  removed  is  not  an  encroachment  upon  the  exist- 
ing highway.  To  constitute  a  lawfully  laid  out  highway 
there  must  be  proof,  or  a  presumption,  that  damages  have 
been  awarded  or  a  release  obtained  or  a  dedication  made. 
Dolphin  V,  Pedley,  27  Wis.  469 ;  McKee  v,  Hull,  69  Wis. 
657,  35  N.  W.  49.  Here  we  have  no  proof  of  an  award  of 
damages,  and  the  facts  as  to  user  of  the  two-rod  strip  and 
location  of  the  west  fence  rebut  the  presumption  of  an  award 
or  release  or  dedication. 

By  the  Court. — ^Judgment  affirmed. 
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Kressine,  by  guardian  ad  litem,  Respondent,  vs.  Janes- 
ville Traction  Company,  Appellant. 

September  22 — October  i8,  Tp2i. 

Negligence:  Objects  alluring  to  children:  Standing  street  car:  Pre- 
cautions to  prevent  injury  to  children:  Reasonable  anticipa- 
tion of  childish  conduct. 

'      .      .    . 

1.  One  may  not  maintain  in  a  public  street  an  implement,  machine, 

or  structure  attractive  to  children  without  taking  due  care  to 
prevent  injury  resulting  to  them  by  reason  of  natural  childish 
interference  therewith. 

2.  A  street  railway  company  which  left  a  street  car  standing  on 

its  track  in  a  public  street  is  chargeable  with  knowledge  that 
it  is  an  alluring  object  to  children,  and  is  therefore  required 
to  render  it  innocuous  to  probable  childish  incursion. 

3.  The  railway  company  having  tied  the  trolley  pole  to  the  top  of 

the  standing  car,  turned  the  switches  at  both  ends  of  the  car, 
set  the  brakes,  removed  the  controller,  and  locked  the  doors, 
as  a  matter  of  law  took  proper  precaution  to  prevent  chil- 
dren from  moving  the  car  and  thus  injuring  themselves. 

4.  The  railway  company  was  charged  with  knowledge  of  the  ordi- 

nary conduct  of  children  and  was  bound  to  anticipate  conse- 
quences arising  from  such  conduct ;  but  it  was  not  bound  to 
anticipate  the  extraordinary  conduct  or  precocious  ingenuity 
of  a  group  of  boys  in  crawling  on  top  of  the  car,  placing  the 
trolley  pole  in  contact  with  the  wire,  and  then  picking  up  an 
insulator,  never  used  for  the  purpose,  and  making  it  serve 
as  a  controller  to  start  the  car. 

Appeal  from  a  judgment  of  the  circuit  court  for  Rock 
county:  George  Grimm,  Circuit  Judge.    Reversed. 

This  is  an  action  to  recover  damages  for  personal  injuries 
sustained  by  plaintiff  on  June  13,  1919,  a  boy  then  about 
three  years  of  age.  The  evidence  shows  that  on  or  before 
June  13,  1919,  a  repair  crew  in  the  employ  of  defendant 
had  been  habitually  conveyed  to  the  then  terminus  of  the 
Jackson-street  line  in  the  city  of  Janesville  in  an  old  street 
car.  The  workmen  were  let  out  of  the  car  at  the  scene  of 
their  work,  and  the  foreman  then  took  the  car  to  the  end 
of  the  line  on  South  Jackson  street,  which  was  the  only  place 
the  car  could  be  left  without  interfering  with  regular  city 
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service.  The  testimony  shows  that  the  foreman  upon  leav- 
ing the  car  habitually  pulled  the  trolley  pole  down  away 
from  the  trolley  wire  and  tied  it  down  to  the  top  of  the  street 
car,  it  being  necessary  for  him  to  climb  to  the  top  of  the 
street  car  to  do  so.  He  then  threw  out  the  overhead  switch, 
which  is  a  cut-out  or  switch  located  on  the  ceiling  of  the 
street  car,  and  as  high  as  a  man  can  reach,  which  broke  the 
connection  so  that  the  car  could  not  be  started  unless  the 
switch  was  put  in  again.  Efe  also  set  the  brake  on  the  car, 
removed  both  of  the  controller  levers,  the  forward  and 
reverse  controls  of  the  car,  and  took  them  away  with  him 
to  the  place  where  the  repair  gang  was  working,  so  that 
nothing  but  the  square  projections  on  which  they  fit  was 
left.  Finally  he  closed  both  of  the  doors  of  the  street  car. 
These  doors  had  no  locks,  but  did  have  a  catch  or  lever  on 
the  inside,  so  that  when  shut  it  was  necessary  to  get  in 
through  a  window  in  order  to  open  them  again.  It  appeared, 
however^  that  one  of  the  doors  of  the  car  stuck  at  times  and 
that  it  was  not  always  possible  to  get  it  entirely  shut. 

Children  were  in  the  habit  of  congregating  in  the  street 
in  the  vicinity  of  this  work  car.  They  frequently  got  into 
the  car  through  the  windows  or  doors,  in  some  manner  not 
clearly  appearing,  and  frequently  played  in  and  about  the 
car.  The  employees  of  the  defendant  company  knew  of  this 
fact  and  frequently  chased  them  away.  On  one  or  two  occa- 
sions prior  to  the  day* of  the  accident  the  children  did  put 
up  the  trolley  pole,  threw  in  the  overhead  switch^  and  by 
some  means  not  described  had  managed  to  start  the  work 
car.  One  witness  testified  that  on  one  occasion  they  oper- 
ated it  in  that  manner  a  distance  of  about  half  a  block  and 
back  again.  It  does  not  appear  that  any  employee  of  the 
defendant  knew  that  the  work  car  was  ever  moved  by  the 
boys  or  that  they  had  ever  touched  the  trolley  pole  or  over- 
head switch ;  neither  is  there  any  evidence  that  the  boys  ever 
left  the  trolley  pole  up,  or  the  overhead  switch  turned  on, 
when  they  departed  on  any  occasion  previous  to  the  accident. 

On  the  day  of  the  accident  the  witness  Charles  Knoff,  a 
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motorman  employed  by  the  defendant  and  in  charge  of  a 
car  in  city  service  on  the  South  Jackson  street  line,  ran  his 
car  to  the  temporary  terminus  of  the  line  on  South  Jackson 
street  at  the  scene  of  the  accident,  and  stopped  his  car  at 
about  six  or  eight  feet  north  of  the  work  car.  He  turned 
the  trolley  pole  around  ready  for  the  return  trip  and  went 
back  into  the  car,  proceeding  to  the  front  end  where  he  was 
preparing  to  start.  While  so'  engaged,  and  with  his  car 
standing  still,  the  plaintiff  and  his  companions  who  were 
playing  in  the  work  car  at  the  time  started  it  up.  The  plaint- 
iff was  on  the  front  end  of  the  work  car.  The  work  car 
traveled  the  six  or  eight  feet  intervening  between  the  two 
cars  without  attracting  the  attention  of  the  motorman  on  the 
street  car,  and  bumped  into  the  regular  car,  pushing  it  along. 
The  plaintiff  boy  was  caught  between  the  two  cars  and  sus- 
tained the  injuries  to  recover  damages  f of  which  this  action 
was  brought.  It  was  necessary  for  the  motorman  on  the 
service  car  to  enter  the  work  car  to  stop  it.  He  found  that 
the  boys  had  picked  up  an  instrument,  called  an  insulator, 
which  resembles  very  much  the  handle  of  a  dumb-bell,  upon 
the  end  of  which  is  a  staple-shaped  opening.  The  boys  had 
pressed  this  opening  down  over  the  controller  shaft  so  as 
to  enable  them  to  start  the  car.  This  insulator  had  never 
been  used  for  such  a  purpose  to  the  knowledge  of  any  one 
who  testified  in  the  case,  nor  had  any  of  the  witnesses  ever 
considered  it  as  capable  of  such  use. 

The  evidence  showed  that  one  of  the  boys,  a  brother  of 
the  plaintiff,  had  climbed  on  top  of  the  street  car  and  re- 
leased the  trolley  pole  from  its  fastenings  and  placed  it  in 
contact  with  the  trolley  wire.  There  was  also  testimony  to 
the  effect  that  on  several  occasions  when  the  city  service  cars 
came  to  the  end  of  the  line  on  South  Jackson  street  previous 
to  the  accident,  motormen  had  permitted  boys  to  help  them 
turn  the  trolley  pole  around  and  that  at  times  conductors 
or  motormen  had  given  the  boys  a  penny  on  such  occasions. 

At  the  close  of  the  evidence  the  defendant  moved  the 
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court  to  direct  a  verdict  in  its  favor,  which  motion  was  de- 
nied. A  special  verdict  was  returned  by  the  jury  in  which 
it  was  found  that  the  defendant  was  guilty  of  a  want  of 
ordinary  care  in  leaving  the  car  under  the  circumstances  in 
the  condition  it  was  left  on  the  day  of  the  injury,  whicl: 
want  of  ordinary  care  was  the  proximate  cause  of  the  in- 
jury;  that  the  plaintiff  was  not  guilty  of  a  want  of  ordinarj/l 
care  which  proximately  contributed  to  produce  the  injury, 
and  that  the  plaintiff  was  not  of  sufficient  age  and  discretion 
to  care  for  his  own  safety  and  render  it  prudent  to  go  about 
alone.  Damages  were  assessed  at  the  sum  of  $1,383.33. 
The  defendant  thereupon  moved  the  court  to  change  the 
answer  to  the  first  question  of  the  special  verdict  from  Yes 
to  No  and  for  judgment  on  the  verdict  as  amended ;  for 
judgment  upon  the  verdict  as  rendered;  for  judgment  not- 
withstanding the  verdict ;  and  to  set  aside  the  verdict  and  for 
judgment  for  defendant.  All  of  said  motions  were  denied 
and  judgment  was  rendered  for  the  plaintiff.  The  defend- 
ant appealed  from  such  judgment. 

For  the  appellant  there  was  a  brief  by  Nolan,  Dougherty 
&  Grubb  of  Janesville,  and  oral  argument  by  W.  H.  Dough- 
erty. 

For  the  respondent  there  was  a  brief  by  Kading  &  Kading 
of  Watertownj  and  oral  argument  hy  C.  A.  Kading. 

Owen,  J.  In  recognition  of  the  fact  that  children  will 
play  in  a  public  street,  this  court  has  held  that  one  may  not 
maintain  therein  an  implement,  machine,  or  structure  attrac- 
tive to  children  without  taking  due  care  to  prevent  injury 
resulting  to  them  by  reason  of  natural  childish  interferences 
therewith.  Busse  v.  Rogers,  120  Wis.  443,  98  N.  W.  219; 
Harris  v.  Eastern  Wis.  R.  &  L.  Co.  152  Wis.  627,  140  N. 
W.  288;  Kelly  v.  Southern  Wis.  R.  Co.  152  Wis.  328,  140 
N.  W.  60;  Webster  v.  Corcoran  Brothers  Co.  156  Wis.  576, 
146  N.  W.  815.  The  duty  thus  cast  upon  him  who  places 
or  maintains  such  an  implement,  machine,  or  structure  in 
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the  street  is  founded  upon  considerations  of  humanity  rather 
than  any  legal  relations  existing  between  him  who  maintains 
the  dangerous  apparatus  and  the  children  who  may  come 
in  contact  therewith.  It  follows  naturally  from  a  recogni- 
tion of  the  fact  that  children  of  tender  age  have  not  acquired 
an  appreciation  of  the  impropriety  of  meddling  with  other 
people's  property  nor  the  dangers  lurking  in  the  complicated 
machine.  The  all-wise  Providence  has  implanted  in  the 
child  a  curiosity  which  can  be  satisfied  only  by  feeling  and 
handling  new  and  strange  objects.  .  This  is  a  trait  which 
frequently  tries  the  patience  of  adults,  but  it  is  an  instinct 
ordained  by  nature  and  cannot  be  changed  by  man. 

In  fixing  a  standard  of  human  conduct  involving  the 
safety  of  children  this  trait  cannot  be  ignored.  Children 
are  all  about  us  wherever  we  go  and  whatever  we  do,  espe- 
cially if  it  be  in  the  public  street.  That  their  presence  in  the 
public  street  is  not  only  an  aggravation  to  adults  but  danger- 
ous to  their  safety,  all  will  concede.  But  that  they  will  be 
in  the  public  streets  at  inopportune  times  and  places  is  a  fact 
that  cannot  be  ignored.  From  these  considerations  this 
court  has  laid  down  the  rule  that  "conservation  of  child  life 
and  safety,  as  to  artificial  perils,  is  one  of  such  importance 
that  ordinary  care  may  well  hold  every  one  responsible  for 
creating  and  maintaining  a  condition  involving  any  such 
with  reasonable  ground  for  apprehending  that  children  of 
tender  years  may  probably  be  allured  thereinto."  IVebster 
V.  Corcoran  Brothers  Co.  156  Wis.  576,  146  N.  W.  815; 
.  Kelly  V.  Southern  Wis.  R,  Co.  152  Wis.  328,  140  N.  W.  60. 

The  defendant  had  a  lawful  right  to  leave  the  street  car 
here  in  question  standing  on  the  track  in  the  street  as  it  did. 
It  was  unquestionably  chargeable  with  knowledge  of  the 
fact  that  children  were  continuously  playing  in  the  street, 
around  and  about  the  street  car,  and  that  the  car  Was  a  most 
alluring  object  to  the  children  of  that  neighborhood.  This 
laid  upon  the  defendant  a  duty  to  render  its  presence  harm- 
less to  the  ordinary  childish  interferences  therewith  in  the 
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• 
nature  of  original  research  and  investigation.     The  jury 

found  that  the  defendant  company  failed  in  its  duty  in  this 

respect.    This  finding  is  challenged  as  being  contrary  to  the 

evidence,  and  we  are  to  determine  whether  the  conduct  of 

the  defendant  fulfilled  its  obligations  in  this  respect  as  a 

matter  of  law. 

That  the  probability  of  childish  interference  with  the  car 
was  appreciated  and  a  bona  fide  effort  made  to  render  it 
innocuous  to  probable  childish  incursion  is  manifest.  The 
employees  who  had  charge  of  the  car  testified  that  the  fol- 
lowing things  were  done  to  render  it  inanimate  and  irre- 
sponsive to  any  childish  intermeddling  therewith:  first,  the 
trolley  pole  was  tied  down  to  the  top  of  the  car;  second, 
the  switch  at  either  end  of  the  car  was  turned,  thus  breaking 
for  a  second  time  the  electric  current ;  third,  the  brakes  were 
set;  fourth,  the  controller,  a  crank-shaped  device  which  regu- 
lates the  flow  of  electric  current  when  in  the  hands  of  the 
motorman,  was  taken  away ;  and  fifth,  the  doors  were  locked. 
That  they  did  all  these  things  there  is  no  direct  testimony  to 
dispute.  But  it  is  contended  that  the  testimony  in  this  be- 
half was  either  so  shaken  upon  cross-examination,  or  made 
improbable  by  other  circumstances  in  the  case,  that  the  jury 
had  a  right  to  disbelieve  that  the  doors  were  locked  or  that 
the  switch  at  the  end  of  the  car  had  been  turned.  Granting 
this  contention,  it  remains  conceded  by  every  witness  in  the 
case  that  the  trolley  pole  was  tied  down  to  the  top  of  the  car 
and  there  is  no  reason  whatever  to  doubt  that  the  controller 
was  taken  away.  It  is  a  verity  in  the  case,  then,  that  the 
trolley  pole  was  disconnected  from  the  electric  over-head 
wire  and  securely  tied  down  to  the  top  of  the  car  and  the 
controller  taken  away.  Without  contact  by  the  trolley  pole 
with  the  electric  over-head  wire  the  street  car  was  an  inert 
object.  The  controller  was  generally  regarded  as  an  indis- 
pensable instrument  for  the  setting  of  the  car  in  motion. 

With  these  facts  in  mind,  the  question  is  whether,  in  tie- 
ing  down  the  trolley  pole  and  removing  the  controller,  the 


198       SUPREME  COURT  OF  WISCONSIN.     [Oct. 

Kressine  v.  Janesville  Traction  Co.  175  Wis.  192. 

company  was  in  the  exercise  of  due  care  for  the  safety  of 
children  who  might  be  playing  thereabouts.  The  care  re- 
quired under  such  circumstances  is  reasonable  care.  It  is 
the  care  that  men  of  ordinary  prudence  would  exercise  un- 
der the  same  or  similar  circumstances.  The  dangers  which 
it  was  the  duty  of  the  company  to  guard  against  were  such 
as  reasonably  might  have  been  anticipated.  It  was  not  an 
insurer  of  the  safety  of  the  children.  It  was  not  the  duty 
of  the  company,  as  we  view  it,  to  so  dismantle  or  disem- 
power  the  car  as  to  render  it  harmless  under  every  conceiv- 
able circumstance.  It  was  charged  with  knowledge  of  ordi- 
nary childish  conduct,  and  it  was  bound  to  anticipate  conse- 
quences resulting  from  such  conduct.  It  was  not  bound  to 
anticipate  consequences  resulting  from  the  unusual  or  ex- 
traordinary conduct  or  the  precocious  ingenuity  displayed 
by  this  particular  crowd  of  boys. 

In  considering  a  similar  situation  the  Minnesota  court 
said: 

"We  do  not  mean  to  intimate,  in  respect  to  the  matter  of 
fastenings  in  a  case  like  this,  that  they  must  be  such  as  to 
render  it  impossible  for  children  to  remove  them,  nor  that 
the  fact  that  in  the  particular  case  they  were  removed  by 
such  children  necessarily  makes  a  case  of  negligence.  But 
they  ought  to  be  such  (we  are  speaking  of  cases  where  very 
young  children,  to  the  knowledge  of  the  defendant,  have 
ready  access  to,  and  may  be  attracted  by,  turntables  and  car- 
wheels  standing  on  the  tracks)  that  an  ordinarily  prudent 
person  would  deem  them  sufficient  to  render  it  improbable 
that  children,  within  the  rule,  would  remove  tliem."  O'Mal- 
ley  V.  St.  P.,  M.  &  M.  R.  Co.  43  Minn.  289,  45  N.  W.  440. 

We  think  this  language  quite  clearly  and  correctly  states 
the  degree  of  care  required  under  the  circumstances  here, 
and  it  seems  to  us  that  the  conduct  of  the  defendant  re- 
sponded fully  to  that  standard.  In  the  first  place,  it  should 
hardly  be  required  to  anticipate  that  boys  of  eight  or  nine 
years  of  age  would  crawl  on  top  of  the  street  car  and  untie 
the  trolley  pole  so  that  it  might  be  placed  in  contact  with  the 
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electric  wire ;  but  even  should  it  be  held  to  such  an  anticipa- 
tion, certainly  it  could  not  be  held  to  ahticipate  that  these 
boys  would  seize  upon  an  implement  never  used  for  that 
purpose  and  make  it  serve  as  a  controller.  To  hold  the  de- 
fendant responsible  for  the  plaintiff's  damage  is  to  require 
it  to  be  an  insurer  of  the  safety  of  children  in  and  about  its 
cars  under  all  circumstances,  and  would  well-nigh  lay  upon 
it  the  duty  of  placing  a  guard  at  a  car  when  left  standing  on 
a  street.  We  do  not  think  the  defendant's  negligence  was  a 
jury  question.  Its  conduct  responded  to  the  degree  of  care 
required  by  it  under  the  circumstances.  It  follows  that  the 
judgment  should  be  reversed,  and  the  cause  remanded  with 
instructions  to  dismiss  plaintiff's  complaint.  • 
By  the  Court. — So  ordered. 


Hogan,  Respondent,  vs.  City  of  Beloit,  Appellant. 

September  2^ — October  i8,  ip2i. 

Municipal  corporations:  Notice  of  injury  on  defective  street:  Suf- 
ficiency: Amendment:  Necessity:  City  repairing  street:  De- 
fective condition:  Pleading:  Effect  of  demurrer:  Conclusions 

in  complaint. 

( 

1.  A  right  of  action  against  a  municipal  corporation  for  injuries 

from  a  defect  in  a  city  street  being  purely  statutory,  the  con- 
ditions imposed  thereby  are  precedent  to  a  right  of  action, 
and  failure  to  give  the  notice  of  the  injury  r^uired  by  the 
statute  is  fatal. 

2.  Where  a  complaint  against  a  city  set  forth  in  hcec  verba  the 

notice  which  was  given,  allegations  as  to  its  nature  and  con- 
tents would  be  inadmissible,  and  any  conclusion  of  la\/  or 
construction  placed  upon  the  notice  is  not  admitted  by  a  de- 
murrer. 

3.  A  notice  to  a  city  that  plaintiff,  on  a  stated  date  and  on  a 

designated  street,  caught  her  foot  on  an  obstruction  and  fell, 
breaking  her  wrist,  that  a  doctor  had  set  it,  and  "will  advise 
you  later  as  to  expense,"  signed  by  plaintiff's  son,  did  not 
state  "that  satisfaction  therefor  is  claimed  of  such  city,"  as 
required  by  sec.  1339,  Stats.,  and  was  insufficient. 
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4.  A  notice  which  did  not  state  the  facts  required  by  sec.  1339 

could  not  be  regarded  as  sufficient  on  the  ground  that  such 
notice  was  given  as  would  enable  the  city  by  investigation  to 
discover  all  the  facts. 

5.  Failure  of  the  notice  to  state  that  satisfaction  for  the  injury 

was  claimed  from  the  city  was  not  an  inaccuracy  as  to  time, 
place,  insufficiency,  or  want  of  repairs  to  be  disregarded  un- 
der the  proviso  of  sec.  1339  relating  to  notice. 

6.  There  was  no  waiver  by  or  estoppel  of  the  city  as  to  the  suffi- 

ciency of  the  notice  because  the  claim  was  drawn  by  the  city 
engineer  at  the  instance  of  claimant's  son,*  the  act  of  the  engi- 
neer not  being  in  performance  of  any  duty  owing  to  the  city. 

7.  Such  notice  is  not  a  pleading  or  proceeding  in  an  action  within 

sec.  2829,  Stats.,  authorizing  disregard  of  error  therein  not 
affecting  substantial  rights,  the  notice  being  a  condition  pre- 
cedent to  the  action. 

8.  A  city  in  repairing  a  street  acts  in  a  governmental  capacity, 

and  there  is  no  common-law  liability  for  negligence,  as  in  case 
of  active  independent  negligence  or  trespass,  which  might  dis- 
pense with  the  notice  of  claim  for  injuries  from  negligent 

conduct  in  making  the  repairs  required  by  sec.  1339, 

■ 

Appeal  from  an  order  of  the  circuit  court  for  Rock 
county:  George  Grimm,  Circuit  Judge.    Reversed. 

The  appeal  is  from  an  order  overruling  a  demurrer  to  the 
complaint. 

R,  A.  Edgar  of  Beloit,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Michael  Levin 
and  Jtditis  E.  Kiefer,  attorneys,  both  of  Milwaukee,  and 
H.  W.  Adams  of  Beloit,  of  counsel,  and  a  separate  brief  by 
Michael  Levin,  attorney,  and  //.  W,  Adams,  of  counsel ;  and 
the  cause  was  argued  orally  by  Mr,  Leznn, 

Jones,  J.  The  complaint  alleges  that  the  plaintiff,  on  or 
about  the  night  of  October  18,  1919,  while  walking  along 
the  sidewalk  of  a  well-traveled  street,  stumbled  and  fell 
over  a  barrier  several  inches  high  which  the  defendant,  city 
of  Beloit,  had  placed  there  to  protect  some  freshly-laid  con- 
crete, and  the  presence  of  which  had  not  been  shown  by  lan- 
terns or  other  guards.    The  amount  of  damages  claimed  was 


18]  AUGUST  TERM,  1921.  201 

t 

Hogan  V.  Beloit,  175  Wis.  199. 

$10,000.    The  other  parts  of  the  complaint  which  raise  the 
questions  necessary  for  consideration  are  as  follows: 

"That  on  the  21st  day  of  October,   1919,  and  within 

fifteen  (15)  days  after  the  happening  of  said  injury  above 

alleged,  plaintiff  caused  to  be  given  and  served  upon  the 

defendant,  through  its  city  engineer,  who  is  also  chairman 

of  the  board  of  public  works,  in  charge  of  said  street  send 

sidewalk  and  work,  and  also  by  causing  the  same  to  be  given 

to  each  member  of  the  council  and  the  mayor,  and  having  the 

same  delivered  to  the  city  clerk  on  said  date,  and  read  by 

the  said  city  clerk  in  the  presence  of  each  alderman  and  the 

mayor,  a  notice,  in  writing,  stating  therein  the  place  where 

such  damage  occurred,  substantially  as  above  alleged,  and 

describing,  generally,  the  insufficiency  and  want  of  repair 

which   occasioned   the   injury   above   alleged,    the    injury 

received  by  the  plaintiff,  and  that  satisfaction  therefor  was 

claimed  by  her,  a  copy  of  which  notice  is  hereto  attached, 

marked  'Exhibit  A,'  and  made  a  part  of  this  complaint ;  that 

said  notice  was  drawn  up  at  the  instance  and  request  of 

plaintiff  by  the  said  city  engineer  of  the  city  on  said  date,  to 

whom  was  given  all  the  facts  in  detail  with  reference  to  said 

injury,  and  said  notice  was  drawn  by  him,  and  that  said 

city  engineer  informed  the  plaintiff,  through  her  agents,  that 

said  notice  would  be  sufficient,  and  at  once  caused  the  same 

to  be  delivered  to  the  proper  city  officials,  who  had  the  same 

read  at  the  council  meeting  on  said  night." 

The  notice  annexed  to  the  complaint  was  as  follows: 

"Mrs.  Nellie  Hogan,  aged  60,  227^  E.  Middle,  on  Sat. 
Oct.  18,  1919,  walking  on  iwest  side  of  Fourth  at  Merrill, 
caught  her  foot  on  a  2-inch  plank  laid  across  walk  and  fell, 
breaking  bone  in  left  wrist.  Dr.  Anderson  set  bone.  Will 
advise  you  later  as  to  expense.  Olaf  Hogan, 

"227y2  E.  Middle." 

Olaf  Hogan  was  the  son  of  the  plaintiff  and  the  writing 
was  drawn  at  his  request  by  the  city  engineer,  who  caused 
it  to  be  delivered  to  the  mayor. 

The  defendant  demurred  and  in  support  of  the  demurrer 
argued  that  the  notice  was  not  within  sec.  1339,  Stats.,  which 
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provides,  in  part,  that  the  notice  shall  be  "signed  by  the 
party,  his  agent  or  attorney,"  and  that  it  shall  state  "that 
satisfaction  therefor  is  claimed  of  such  .  .  .  city." 

Counsel  for  the  plaintiff  contends  that  there  has  been  a 
substantial  compliance  with  the  purpose  of  the  statute.  He 
also  claims  that  irrespective  of  the  statute  he  has  a  cause  of 
action,  since  the  city  undertook  the  repair  of  the  sidewalk 
and  negligently  left  an  obstruction,  and  as  a  result  of  such 
negligence  the  plaintiff  sustained  the  injury  alleged. 

At  common  law  travelers  had  no  cause  of  action  for  in- 
juries caused  by  insufficiency  or  want  of  repair  of  highways. 
The  right  to  maintain  such  actions  is  purely  statutory.  In 
granting  the  right  the  legislature  may  impose  such  condi- 
tions as  it  may  see  fit,  and  a  substantial  compliance  with 
those  conditions  is  a  condition  precedent  to  recovery. 

This  is  a  rule  often  declared  by  this  court,  from  which  the 
other  rule  follows  that  if  the  complaint  fails  to  state  such 
compliance  it  is  demurrable.  Since  one  of  the  conditions 
imposed  by  the  statute  conferring  the  right  is  that  a  written 
notice  be  given,  the  failure  to  allege  such  notice  is  a  fatal 
defect.  McKeague  v.  Green  Bay,  106  Wis.  577,  82  N.  W. 
708 ;  Bemvare  v.  Pine  Valley,  53  Wis.  527,  10  N.  W.  695 ; 
Wentujorth  v.  Summit,  60  Wis.  281,  19  N.  W.  97;  Daniels 
V.  Racine,  98  Wis.  649,  74  N.  W.  553. 

In  this  instance  the  notice  of  the  injury  is  set  forth  in 
luce  verba,  and  allegations  in  the  complaint  describing  its 
contents  or  nature  would  be  immaterial. 

"A  demurrer  does  not  confess  or  admit  a  conclusion  of 
law  deduced  by  either  party  from  the  facts  pleaded ;  neither 
does  it  admit  any  construction  placed  by  him  on  any  instru- 
ment pleaded  and  set  forth  in  the  complaint,  or  facts  im- 
possible in  law."    21  Ruling  Case  Law,  p.  508. 

One  important  condition  imposed  by  the  statute  is  that 
the  notice  must  show  that  satisfaction  for  the  injury  is 
claimed  of  the  municipality.     Numerous  decisions  of  this 
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court  have  held  the  obvious  rule  that  this  is  an  essential 
requirement  of  the  statute. 

One  of  the  questions  presented  is  whether  the  written 
notice  given  in  this  case  satisfies  this'  clause  of  the  statute. 
Plainly  there  is  no  express  statement  that  satisfaction  will 
be  claimed  by  Nellie  Hogan  or  any  one  else.  Information 
is  given  of  the  time  and  place  of  an  accident,  of  an  injury 
and  attendance  by  a  physician,  Dr.  Anderson,  and  the  state- 
,  ment  is  added,  "Will  advise  you  later  as  to  expense."  The 
notice  is  addressed  to  no  one.  It  is  not  signed  by  the  person 
injured  or  by  any  one  described  as  her  agent  or  attorney. 
It  is  true  that  the  city  authorities  might  have  indulged  in 
speculation  or  drawn  the  inference  that  Olaf  Hogan  was 
the  agent  of  Mrs.  Hogan  and  that  she  intended  to  file  a 
claim  against  the  city,  but  there  is  certainly  no  claim  for 
satisfaction  for  the  injury.  Construed  most  favorably  for 
the  plaintiff,  it  is  only  a  notice  that  a  specified  injury  had 
.  happened  to  her  in  the  city  on  a  sidewalk  which  was  defec- 
tive; that  she  had  had  medical  attendance;  and  that  she 
would  in  the  future  give  information  as  to  expense.  While 
this  informed  the  city  officials  of  the  accident  and  injury, 
It  fell  far  short  of  notice  that  Nellie  Hogan  intended  to  bring 
suit  against  the  city  for  $10,000,  or  any  other  amount,  un- 
less compensated. 

There  is  a  very  material  difference  between  a  casual  no- 
tice in  writing  that  an  injury  has  been  sustained  by  reason 
of  a  defective  street  and  that  expense  has  been  incurred  or 
will  be  incurred  and  a  notice  which  makes  a  claim  that  satis- 
faction is  demanded.  In  the  forrner  case  the  vital  part  of 
the  statutory  requirement  is  omitted.  In  the  latter  case  the 
oflicials  of  the  city  are  put  upon  notice  not  only  that  there 
is  a  defective  street  but  that  a  claim  is  asserted  which  may 
result  in  heavy  loss  to  the  city. 

It  is  argued  by  counsel  for  plaintiff  that  such  notice  was 
given  to  the  city  that  its  officers  could  by  investigation  have 
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ascertained  all  the  facts.  But  it  is  not  the  only  purpose  of 
the  statute  to  bring  notice  to  the  municipality  that  an  injury 
has  happened  on  a  -defective  highway  at  a  given  time  and 
place.  This  was  illustrated  in  the  case  of  McKeague  v. 
Green  Bay,  106  Wis.  577,  82  N.  W.  708.  In  that  case  a 
formal  notice  in  due  form  was  given  by  a  wife.  The  action 
for  the  injury  was  brought  by  her  husband,  and  it  was  held 
that  the  notice  did  not  satisfy  the  statute  because  not  given 
by  the  plaintiff  himself,  claiming  satisfaction  for  the  injury. 

Othfer  cases  holding  that  there  must  be  a  substantial  com- 
pliance with  the  statute  are  Weher  v.  Greenfield,  74  Wis. 
234, 42  N.  W.  101 ;  Sowle  v,  Tomah,  81  Wis.  349,  51  N.  W. 
571 ;  Daniels  v.  Racine,  98  Wis.  649,  74  N.  W.  553 ;  Benson 
V.  Madison,  101  Wis.  312,  77  N.  W.  161. 

It  is  argued  by  counsel  for  plaintiff  that  they  are  aided 
by  the  provision  in  the  statute  that  "No  notice  given  here- 
under shall  be  deemed  insufficient  or  invalid  solely  because 
of  any  inaccuracy  or  failure  therein  in  stating  the  time,  de- 
scribing the  place  or  the  insufficiency  or  want  of  repairs 
which  caused  the  damage  for  which  satisfaction  is  claimed, 
provided  it  shall  appear  that  there  was  no  intention  on  the 
part  of  the  person  giving  such  notice  to  mislead  the  other 
party  and  that  such  party  was  not  in  fact  misled  thereby  ;'* 
but  it  will  be  observed  that  the  defect  in  the  notice  does  not 
relate  to  the  time,  place,  or  insufficiency  or  want  of  repairs. 
This  provision  in  no  way  relieves  the  claimant  from  stating 
that  satisfaction  for  the  injury  is  claimed.  As  stated  in 
Uhlenberg  v.  Milwaukee  G.  L.  Co.  138  Wis.  148,  151,  119 
N.  W.  810: 

"The  fact  that  the  statute  has  provided  that  certain  re- 
quirements thereof  are  not  essential  to  the  validity  of  thi 
notice,  where  no  one  is  misled  and  there  was  no  intent  to 
mislead,  would  indicate  that  its  other  provisions  must  be 
substantially  complied  with." 

Apart  from  this  provision  in  the  statute  it  seems  to  have 
been  the  legislative  policy  not  to  extend  the  privilege  of 
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bringing  actions  under  sec.  1339.  In  the  Revised  Statutes 
of  1849  and  1858  the  right  of  action  -was  not  conditioned 
on  notice.  In  the  Revised  Statutes  of  1878  this  was  made  a 
condition  precedent.  Since  that  time  the  ninety-day  notice 
to  cities  has  been  cut  down  to  fifteen  days.  It  would  of 
course  be  competent  for  the  legislature  to  remove  or  change 
the  condition  imposed  by  the  statute;  but  so  long  as  the 
statute  remains  in  force  we  do  not  deem  it  our  duty  to  so 
construe  it  that  its  most  essential  requirements  may  be  ig- 
nored. To  give  the  statute  the  construction  contended  for 
by  plaintiflF's  counsel  would  make  almost  any  notice  or 
memorandum  suffice  provided  it  could  be  shown  by  parol 
that  the  municipality  had  knowledge  of  the  facts  and  had 
not  been  misled.  This  would  be  contrary  to  the  rule  which 
has  long  prevailed  in  this  court.  Sowle  v,  Tomah,  81  Wis. 
349,  51  N.  W.  571.  We  are  convinced  that  for  the  reasons 
already  stated  the  complaint  was  fatally  defective. 

It  is  urged  by  counsel  for  the  defendant  that  the  notice 
was  also  defective  for  the  reason  that  it  did  not  purport  on 
its  face  to  be  signed  by  the  plaintiff,  her  agent  or  attorney. 
In  view  of  the  conclusion  we  have  reached  it  is  not  necessary 
to  decide  this  question. 

It  is  argued  by  plaintiff's  counsel  that  the  allegations  of 
the  complaint  show  a  waiver  and  estoppel  by  defendant.  It 
is  plain  that  in  preparing  the  notice  the  city  engineer  was 
acting  on  the  request  of  the  son  of  the  plaintiff,  and  not  as 
agent  of  the  defendant.  He  was  charged  with  no  duty  as 
city  engineer  or  as  chairman  of  the  board  of  public  works 
in  respect  to  filing  or  considering  claims  of  this  character, 
and  plainly  had  no  authority  by  any  such  act  or  statement 
to  waive  the  condition  prescribed  by  the  statute.  Although 
it  appears  from  the  complaint  that  the  notice  was  read  in 
the  presence  of  the  mayor  and  aldermen  it  does  not  appear 
that  any  further  action  was  taken  in  respect  to  it. 

The  notice  simply  brought  to  their  attention  the  facts 
therein  stated.    Since  it  was  not  such  notice  as  the  statute 
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requires,  their  knowledge  of  the  facts  did  not  avail  the 
plaintiff  as  a  waivei;  of  the  condition  precedent.  Sowle  v. 
Totnah,  supra;  Dorsey  v.  Racine,  60  Wis.  292,  18  N.  W. 
928. 

With  commendable  industry  coupsel  for  both  sides  have 
cited  many  cases  decided  by  this  court  and  other  courts  bear- 
ing on  the  questions  of  waiver  and  estoppel.  Many  of  the 
cases  arose  between  individuals  or  between  private  corpora- 
tions. In  such  cases  the  rules  applicable  may  be  quite  dif- 
ferent from  those  which  govern  when  the  acts  of  officers  of 
municipal  corporations  are  considered.  Such  officers  arc 
creatures  of  the  law  and  their  powers  are  strictly  limited. 

It  suffices  to  say  that  in  our  opinion  no  action  was  taken 
by  defendant  which  misled  the  plaintiff,  and  that  there  are 
no  facts  alleged  in  the  complaint  which  show  a  waiver  or 
which  estop  defendant  from  relying  on  the  conditicm  prece- 
dent created  by  the  statute.  Whether  the  city  could  waive 
the  condition  or  be  estopped  by  its  acts  from  relying  on  it, 
need  not  be  decided. 

Plaintiff's  counsel  cite  sec.  2829,  Stats.,  which  provides, 
"The  court  shall,  at  every  stage  of  an  action,  disregard  any 
error  or  defect  in  the  pleadings  or  proceedings  which  shall 
not  affect  the  substantial  rights  of  the  adverse  party;  and 
no  judgment  shall  be  reversed  or  affected  by  reason  of  such 
error  or  defect,*'  and  claim  that  even  if  the  notice  was  de- 
fective the  court  may  disregard  the  defect.  It  seems  a  suffi- 
cient answer  to  this  argument  that  the  notice  required  by 
sec.  1339  is  not  a  pleading  or  proceeding  in  an  action  within 
the  meaning  of  sec.  2829.  On  the  contrary,  it  is  a  condition 
precedent  to  the  commencement  of  an  action,  and  unless  it 
is  complied  with,  if  the  objection  is  properly  raised,  the  ac- 
tion cannot  be  maintained. 

The  further  claim  is  made  by  plaintiff's  counsel  that  under 
the  facts  stated  in  the  complaint,  no  notice  whatever  to  the 
city  was  required,  because  the  city  itself  by  its  negligence 
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created  a  condition  which  caused  the  injury,  and  that  such 
active  negligence  was  actionable  independent  of  sec  1339. 

Counsel  rely  upon  Smith  v,  Milwaukee,  18  Wis.  63, 
and  Milwaukee  v.  Davis,  6  Wis.  377,  and  especially  upon 
Hughes  v.  Fond  du  Lac,  73  Wis.  380,  41  N.  W.  407.  In 
the  latter  case  it  appeared  that  the  plaintiff's  horse  became 
frightened  at  a  large  wooden  roller  in  the  street,  whereby 
the  injury  to  the  plaintiff  was  caused.  The  case  of  Ltitle  v. 
Madison,  42  Wis.  643,  where  the  city  licensed  a  street  ex- 
hibition of  a  bear,  is  also  cited.  Another  case  relied  on  is 
Pettigrew  v.  Evansville,  25  Wis.  223,  where  a  municipality 
diverted *water  from  a  pond  and  discharged  it  upon  the  land 
of  the  plaintiff.  The  general  subject  is  quite  fully  discussed 
in  a  later  case,  Bunker  v.  Hudson,  122  Wis.  43,  99  N.  W. 
448,  where  the  city  so  graded  a  street  that  earth  was  washed 
over  the  plaintiff's  land. 

These  cases  are  easily  distinguished  from  the  one  before 
us.  They  were  for  the  most  part  cases  where  the  munici- 
pality created  a  nuisance  in  the  street  or  where  an  injury  in 
the  nature  of  trespass  was  caused.  They  are  not  cases  in 
which  the  city,*  in  the  performance  of  a  governmental  duty 
to  travelers,  was  performing  a  lawful  act  but  in  a  negligent 
or  improper  manner.  The  true  distinction  is  well  pointed 
out  in  Ziegler  z\  West  Bend,  102  Wis.  17,  78  N.  W.  164. 
In  that  case  the  complaint  alleged  that  the  plaintiff  was  in- 
jured by  falling  into  the  manhole  of  a  catch-basin,  the  cover 
of  which  was  so  improperly  adjusted  as  to  be  dangerous. 
Other  cases  bearing  on  the  question  under  discussion  are 
Evans  v.  Cheboygan,  153  Wis.  287,  141  N.  W.  265,  and 
Morrison  v.  Eau  Claire,  115  Wis.  538,  92  N.  W.  280. 

It  seems  clear  to  us  that  in  repairing  the  walk  by  putting 
in  the  tw^  squares  of  concrete  the  city  was  acting  in  a  gov- 
ernmental capacity  and  that  no  common-law  liability  is 
shown  by  the  complaint. 

By  the  Court. — The  order  appealed  from  is  reversed,  ^d 
the  cause  remanded  with  directions  to  sustain  the  demurrer. 
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Martin,  Respondent,  vs.  Armstrong,  Appellant. 

4 

September  2j — October  i8,  ip2i. 

Sales:  Pure-bred  cattle:  Failure  to  furnish  registration  certificates: 
Instructions:  Measure  of  damages:  Duty  to  minimize  loss, 

1;  In  an  action  against  the  seller  of  cattle  for  damages  for  failure 
to  furnish  certificates  of  their  registration  and  transfer,  where 
the  jury  found  that  defendant  had  agreed  to  furnish  them, 
it  was  proper  to  instruct  the  jury  that  it  was  incumbent  on  the 
defendant  to  perform  within  a  reasonable  time. 

2.  As  respects  the  liability  of  the  seller  for  breach  of  contract 

by  failing  to  furnish  the  registration  and  transfer  certificates 
within  a  reasonable  time,  the  fact  that  the  registeVii^  asso- 
ciation required  from  thirty  days  to  two  years  to  issue  such 
papers  will  not  relieve  the  seller,  where  he  took  no  active 
steps  to  secure  the  papers  within  a  reasonable  time. 

3.  Since  the  evidence  showed  that  the  pedigree  and  ownership  of 

cattle  is  a  material  element  in  establishing  market  value, 
the  measure  of  plaintiff's  damages  would  be  the  difference  in 
market  value  with  and  without  the  proper  registration  and 
transfer  papers. 

4.  A  requested  instruction  in  such  case  as  to  the  duty  of  plaintiff 

to  minimize  the  damages  by  securing  the  registration  and 
transfer  papers  himself  is  held  not  to  be  warranted  by  the 
evidence. 

• 

Appeal  from  a  judgment  of  the  circuit  court  for  Rock 
county:  George  Grimm,  Circuit  Judge.    Affirmed. 

This  action  was  brought  in  the  circuit  court  for  Jefferson 
county  and  removed  to  the  circuit  court  for  Rock  county 
to  recover  damages  for  the  alleged  failure  of  the  defendant 
to  furnish  certificates  of  registration  and  transfer  of  four 
heifers  sold  by  the  defendant  to  the  plaintiff  oh  May  23, 
1919. 

The  plaintiff  contends  that  the  defendant  agreed  to  fur- 
nish with  the  four  head  of  pure-bred  registered  cattle,  at 
the  time  of  delivery  or  v^'ithin  a  reasonable  time  thereafter, 
proper  and  authentic  registration  and  transfer  papers ;  that 
the.  cattle  were  delivered  and  the  plaintiff  immediately  paid 
to  the  defendant  the  price  agreed  upon ;  that  on  November 
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26, 1919,  defendant  furnished  the  plaintiff  with  one  registra- 
tion paper,  and  on  August  15,  1920,  furnished  the  plaintiff 
with  the  balance  of  the  registration  papers,  but  neglected  and 
refused  to  deliver  transfer  papers  for  the  four  head  of 
pure-bred  registered  cattle  with  proper  breeding  certificates, 
which  are  required  by  the  Holstein-Friesian  Association  of 
America  for  the  registration  of  the  offspring  of  such  cattle, 
and  wholly  failed  and  neglected  to  cause  the  registration 
certificates  to  be  transferred  of  record  to  the  plaintiff  as 
agreed  at  the  time  of  the  sale  of  the  cattle.  Plaintiff  further 
claims  that  the  four  cattle  were  represented  to  be  young  and 
exceptionally  well  bred  and  that  he  purchased  them  for  the 
special  purpose  of  reselling  them  as  pure-bred  registered 
Holstein  dairy  cattle ;  that  if  they  had  been  of  the  kind  and 
quality  represented  and  if  the  proper  certificates  of  registra- 
tion had  been  furnished  as  required  by  the  rules  of  the  Na- 
tional Holstein-Friesian  Association,  the  four  cattle  were  of 
the  then  actual  cash  value  of  not  leae  than  $250  each,  or  a 
total  of  $1,000;  that  without  the  proper  certificates  they 
were  of  the  value  of  only  $100  each,  and  that  he  thereby 
was  damaged  to  the  extent  of  $600.  The  plaintiff  further 
claims  that  he  shipped  the  four  head  of  cattle  to  Hutchinson, 
Kansas,  and  kept  them  on  a  place  where  he  had  a  herd  of 
cattle,  partly  pure  bred  and  partly  grades;  that  he  had  no 
means  of  identifying  the  cattle  without  the  certificates  of 
registration,  which  in  the  case  of  Holstein  cattle  bear  a  dia- 
gram showing  the  black  and  white  markings  of  such  cattle ; 
that  on  August  28,  1919,  plaintiff  offered  the  said  cattle  at 
public  auction  and  warranted  the  delivery  of  the  certificates 
and  transfers ;  that  not  being  able  to  produce  the  certificates 
and  transfers  at  the  time  of  sale  he  only  received  one  half 
of  their  actual  value  for  the  cattle ;  that  before  the  date  of 
the  sale  he  had  written  and  telegraphed  to  the  defendant  for 
the  papers,  which  defendant  neglected  to  produce  and  also 
neglected  to  answer  the  plaintiff's  letters;  that  afterwards 
the  purchasers  at  the  said  sale  refused  to  pay  for  the  same 
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because  plaintiff  could  not  furnish  the  papers  and  returned 
the  same  to  plaintiff's  premises ;  that  plaintiff  could  not  keep 
the  cattle  separate  without  great  expense  and  was  obliged 
to  sell  two  of  said  cattle  which  were  returned  to  him  as  grade 
cattle  at  ^75  per  head ;  that  the  remaining  two  head  are  now 
being  held  by  the  purchasers  thereof  at  plaintiff's  expense, 
and  plaintiff  is  obligated  and  will  be  obliged  to  return  to  the 
purchasers  the  money  which  they  have  paid  therefor  and 
the  expense  of  their  keep  for  a  year  and  a  half  and  take  said 
cattle  back. 

Defendant  answers  that  on  November  26,  1919,  he  fur- 
nished the  plaintiff  with  a  registration  certificate  for  one  of 
the  cattle,  and  on  August  15,  1920,  with  registration  certifi- 
cates for  the  other  three ;  that  the  four  head  of  cattle  were 
represented  to  be  pure-bred  cattle  of  registered  Holstein 
breed,  as  in  fact  they  were;  that  plaintiff  informed  defend- 
ant at  the  time  of  sale  that  he  intended  to  ship  the  cattle  to 
his  place  at  Hutchinson,  Kansas,  where  he  intended  to  keep 
them  for  breeding  purposes  entirely  separate  from  the  grade 
cattle  he  also  had,  and  that  in  order  to  identify  the  four  head 
of  cattle  he  caused  the  same  to  be  permanently  marked ;  that, 
although  under  no  obligation  to  do  so,  defendant  made  every 
reasonable  effort  to  secure  the  registration  and  transfer  pa- 
pers from  and  through  the  former  owner  of  the  cattle 
from  whom  the  defendant  had  purchased  the  same  and  also 
through  the  Holstein-Friesian  Association  of  America. 

The  case  was  tried  before  the  court  and  a  jury.  Verdict 
was  rendered  in  plaintiff's  favor  in  the  sum  of  $237.50  and 
judgment  was  entered  thereon.  Appeal  is  taken  from  this 
judgment. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Clmrles  E.  Pierce  of  Janesville,  and  for  the  respondent  on 
that  of  Mistele  &  Smith  of  Jefferson. 

SiEBECKER,  C.  J.  It  is  Contended  that  the  circuit  court 
misdirected  the  jury  in  the  following  particulars:   (1)  In 
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directing  the  jury  that  if  they  found  upon  the  evidence  ad- 
duced that  the  defendant  at  the  time  of  the  sale  of  the  cattle 
agreed  to  furnish  plaintiff  properly  authenticated  registra- 
tion and  transfer  papers  of  the  breeding  records  as  kept  by 
the  Holstein-Friesian  Association  of  America  of  the  four 
cattle  in  question,  the  defendant  was  required  to  furnish  such 
papers  within  a  reasonable  length  of  time  after  such  sale 
under  all  of  the  facts  and  circumstances  of  the  transaction ; 
and  in  omitting  to  instruct  the  jury  that  under  certain  specifit 
circumstances  such  papers  could  only  be  furnished  by  de- 
fendant with  plaintiff's  assistance;  (2)  that  the  court  errone- 
ously instructed  the  jury  that  the  measure  of  damages  was 
the  difference  in  market  value  of  the  four  pure-bred  cattle 
with  such  registration  and  transfer  papers  and  the  market 
value  without  such  papers;  and  (3)  that  the  court  errone- 
ously omitted  to  instruct  the  jury  that  it  was  incumbent 
on  plaintiff  to  minimize  the  alleged  damages  by  such  reason- 
able means  as  were  within  his  power,  and  that  upon  the  evi- 
dence in  the  case  plaintiff  could  have  reasonably  obtained 
these  registration  and  transfer  papers  at  a  nominal  expense, 
and  hence  his  recovery  of  any  damages  could  not  exceed  the 
amount  of  such  expenditures. 

It  is  evident  from  the  record  that  the  issue  whether  or 
not  the  agreement  respecting  the  furnishing  by  defendant  of 
the  registration  and  transfer  papers  for  the  four  pure-bred 
cattle  was  entered  into  by  the  parties  at  the  time  defendant 
sold  plaintiff  the  cattle  was  properly  presented  for  trial.  The 
evidence  on  the  subject  is  in  conflict  and  required  determina- 
tion of  this  question  by  the  jury.  Upon  this  issue  the  jury 
resolved  the  controversy  in  plaintiff's  favor.  Under  this 
state  of  the  case,  did  the  court  properly  direct  the  jury  that 
the  defendant,  in  order  to  comply  with  his  agreement  to  fur- 
nish these  papers,  was  required  to  do  so  within  a  reasonable 
time  after  such  sale  ?  Since  the  jury  resolved  this  issue  in 
plaintiff's  favor,  it  follows  that  it  was  incumbent  on  defend- 
ant to  perform  the  contract  within  a  reasonable  time  there- 
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after,  in  the  light  of  the  facts  and  circumstances  of  the  trans- 
action. It  is  claimed  by  defendant  that  the  evidence  shows 
without  dispute  that  defendant  was  prevented  from  furnish- 
ing these  papers  because  the  Holstein-Friesian  Association 
in  the  usual  course  of  its  business  required  from  thirty  days 
to  two  years  to  issue  such  papers.  An  examination  of  the 
evidence  shows,  however,  that  the  jury  was  warranted  in 
concluding  that  the  defendant  took  no  active  steps  to  secure 
such  papers  until  after  the  plaintiff  had  held  a  sale  on  August 
28,  1919.  Evidently  the  jury  found  that  the  defendant  was 
apprised  of  the  fact  that  plaintiff  contemplated  holding  this 
sale  when  the  cattle  were  bought.  Under  these  circum- 
stances it  is  plain  that  defendant  did  not  live  up  to  this  agree- 
ment and  that  the  court  properly  submitted  this  issue  to  the 
jury.  The  court  applied  the  correct  rule  of  law  to  this  issue, 
and  the  jury  was  not  misled  by  the  instruction. 

It  is  urged  that  the  court  erroneously  instructed  the  jury 
that,  if  plaintiff  is  entitled  to  recover,  his  damages  were  to 
be  measured  by  the  difference  in  the  market  value  of  these 
pure-bred  cattle  with  the  proper  registration  and  transfer 
papers  having  been  furnished  and  the  market  value  without 
such  papers.  There  is  evidence  tending  to  show  that  the 
want  of  such  papers  is  a  factor  in  the  market  value  of  such 
cattle.  Evidently  the  existence  of  a  complete  record  show- 
ing the  pedigree  and  ownership  of  such  cattle  is  a  very  ma- 
terial element  in  establishing  their  market  value.  Under 
this  condition  we  are  persuaded  that  the  court  submitted  the 
correct  rule  of  damages  to  the  jury.  But  it  is  argued  that 
the  instructions  on  this  question  wholly  omit  to  inform  the 
jury  that  it  was  plaintiff's  duty  to  do  all  he  reasonably  could 
to  minimize  the  amount  of  the  damages  and  that  the  evidence 
shows  that  plaintiff  could  readily  have  secured  these  regis- 
tration and  transfer  papers  at  a  cost  not  to  exceed  $15 ;  that 
he  made  no  effort  in  this  respect,  and  his  damages  should 
have  been  limited  accordingly.  This  claim  is  not  sustained 
by  the  evidence.    The  record?  of  the  Holstein-Friesian  Asso- 
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ciation  showed  that  the  cattle  in  question  were  owned  by 
one  C.  E.  Brenner  of  Williamsport,  Indiana,  who  had  sold 
them  to  defendant.  But  there  was  no  record  of  this  transfer 
with  the  association.  The  claim  that  plaintiff  could  have 
procured  such  transfer  papers  under  the  by-laws  of  the  asso- 
ciatiwi  (art.  4,  sec.  42)  is  not  correct.  As  stated  in  the 
letter  of  June  21,  1921,  of  the  association  to  the  plaintiff: 

"In  order  to  do  this,  however,  it  is  necessary  that  we  have 
from  Mr,  Armstrong  proof  of  full  payment  of  the  animals 
in  the  form  of  a  canceled  check,  or  sworn  statement,  and  as 
proof  of  delivery  we  must  have  from  you  diagrams  of  the 
colors  and  markings  of  the  animals  drawn  from  life." 

As  heretofore  indicated,  the  jury  found  the  defendant 
agreed  to  furnish  these  papers  within  a  reasonable  time  after 
May  23,  1919,  the  date  the  plaintiff  bought  the  cattle.  It 
appears  that  defendant  as  late  as  January  21,  1921,  had  not 
complied  with  the  requirements  of  the  association  to  make 
a  record  of  the  transfer  from  Brenner  to  himself.  Mani- 
festly the  jury  was  abundantly  justified  in  finding  that  de- 
fendant had  not  complied  with  the  agreenfient  and  that  he 
had  breached  the  contract  of  sale. 

It  necessarily  follows  that  he  was  liable  in  damages  for 
such  default.  It  is  considered  that  the  circuit  court  com- 
mitted no  error  in  submitting  the  issues  to  the  jury ;  that  the 
verdict  is  sustained  by  the  evidence ;  and  that  the  court  prop- 
erly awarded  judgment  in  plaintiff's  favor. 

By  the  Court. — ^The  judgment  appealed  from  is  affirmed. 
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Ohrmundt,  Respondent,  vs.  Spiegelhoff,  Appellant. 

September  2j — October  i8,  ip2i. 

Fraud:  False  representations:  Good  faith:  Reliance:  Diligence: 
Evidence:  Value  of  property  exchanged:  Trial:  View  of 
premises:  Measure  of  damages:  Form  of  special  verdict. 

1.  In  an  action  for  false  representations  inducing  an  exchange  of 

plaintiff's  farm  for  defendant's  plat  of  ground  and  dwelling 
house,  jevidence  as  to  the  value  of  plaintiff's  farm  was  ad- 
missible on  the  question  as  to  whether  plaintiff  relied  on  the 
representations. 

2.  Where  defendant,  in  inducing  the  exchange,  told  plaintiff  there 

were  four  and  one-half  acres  in  the  plat  and  that  the  second 
fence  from  a  certain  point,  and  not  the  first  fence,  was  the 
boundary  of  the  property,  whereas  the  tract  contained  about 
two  and  one-half  acres  and  the  first  fence  was  the  boundary, 
the  representations  were  such  as  to  authorize  the  plaintiff 
to  rely  thereon. 

3.  There  having  been  no  opportunity  for  adequate  examination  by 

plaintiff  as  to  the  quality  of  the  soil,  he  having  visited  the 
premises  only  once  before  the  trade  was  made,  on  an  occasion 
when  there  was  snow,  ice,  and  water  on  the  ground,  he  might 
rely  on  the  representations  of  the  owner  as  to  the  quality  of 
the  soil. 

4.  A  view  is  had  to  enable  the  jury  to  understand  and  correctly 

weigh  the  evidence,  and  if  it  is  conflicting  the  view  may  be 
used  to  aid  them  in  determining  whose  evidence  is  the  more 
credible;  and  where  the  evidence  as  to  the  value  of  the  prop- 
erty was  conflicting  it  was  not  error  for  the  court  to  grant  a 
view  over  objection. 

5.  The  measure  of  damages  for  false  representations  as  to  the 

quantity  and  quality  of  the  land  exchanged  is  the  difference 
between  the  value  of  the  property  as  it  actually  was  at  the 
time  of  the  exchange  and  as  it  would  have  been  had  it  been 
as  represented. 

6.  An  instruction  that  "as  to  material  misrepresentations  relied  on 

by  the  purchaser,  he  having  no  knowledge  or  means  of  knowl- 
edge on  the  subject,  the  question  whether,  in  the  exercise  of 
ordinary  care  and  prudence  as  an  intelligent  man,  he  ought  or 
ought  not  to  have  relied  thereon,  is  immaterial,"  was  not 
subject  to  exception  when  taken  in  connection  with  the  preced- 
ing charge  that,  if  false  representations  were  made  as  to  the 
value  of  the  property  and  its  quality  as  to  productiveness, 
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plaintif]F  could  not  recover  damages  for  such  misrepresenta- 
tions, if  in  the  exercise  of  ordinary  care  and  prudence  he 
ought  not  to  have  relied  thereon, 

7.  Where  material  false  representations  have  been  established  the 

question  is,  Was  plaintiff  actually  misled  by  them?  and  not, 
Would  an  ordinarily  careful  and  prudent  man  be  misled  by 
them? 

8.  If  false  representations  were  made  and  relied  on  by  plaintiff,  to 

his  injury,  it  is  immaterial  that  the  person  making  the  same  in 
good  faith  believed  them  to  be  true. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dodge 
county:  Martin  L.  Lueck,  Circuit  Judge.    Affirmed. 

Action  to  recover  damages  sustained  by  the  plaintiff  by 
reason  of  false  representations  made  by  the  defendant, 
among  others  as  to  the  quantity  of  land  and  quality  of  soil 
of  a  plat  of  ground  and  dwelling  house  in  Watertown  traded 
by  him  for  plaintiff's  farm.  The  jury  by  a  general  verdict 
found  for  the  plaintiff  and  assessed  his  damages  at  $2,400, 
and  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Skinner  &  Thaner 
of  Watertown  and  Charles  B,  Rogers  of  Fort  Atkinson,  and 
oral  argument  by  Mr.  Rogers  and  Mr.  Nicholas  Thauer. 

Otto  Kuenzli  of  Watertown,  for  the  respondent. 

ViNjE,  J.  This  is  the  third  trial  of  the  case.  The  first 
trial  in  Jefferson  county  resulted  in  a  verdict  of  $500  for 
plaintiff.  Upon  defendant's  motion  the  verdict  was  set  aside 
and  a  new  trial  granted  and  a  change  of  venue  had  to  Dodge 
county.    On  the  second  trial  the  jury  failed  to  agree. 

A  number  of  false  representations  in  addition  to  those 
mentioned  were  alleged  in  the  complaint  and  testified  to,  but 
the  two  mentioned  are  the  most  material  ones,  and  if  sus- 
tained by  the  evidence  would  warrant  the  verdict  rendered 
and  require  an  affirmance  of  the  judgment  unless  preju- 
dicial error  in  the  trial  requires  its  reversal. 

Some  evidence  was  received  as  to  the  value  of  the  farm 
traded  for  the  Watertown  house  and  ground,  but  after  a 
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colloquy  between  court  and  counsel  it  was  stricken  out.  De- 
fendant claims  it  was  not  all  stricken  out  and  that  other 
evidence  as  to  the  value  of  the  farm  came  in  over  his  objec- 
tion, and  a  number  of  assignments  of  error  on  this  ground 
are  argued.  The  evidence  was  admissible  and  should  not 
have  been  stricken  out.  It  appears  that  plaintiff's  equity  in 
the  farm  was  worth  between  $4,000  and  $5,000.  It  was 
incumbent  upon  him  to  establish  not  only  that  false  repre- 
sentations had  been  made  to  him,  but  that  he  relied  upon 
them  in  making  the  trade.  If  he  can  show  that  he  parted 
with  a  consideration  equal  to  the  value  of  the  premises  re- 
ceived in  trade  as  represented  by  the  defendant,  it  is  pretty 
persuasive  proof  that  he  relied  upon  the  representations. 
Thus,  if  land  is  worth  $100  per  acre  and  A.  claims  B. 
pointed  out  a  tract  that  contained  three  acres,  but  B.  claims 
he  pointed  out  only  a  two-acre  tract,  the  fact  that  A.  paid 
him  $300  is  strong  evidence  that  he  relied  upon  B.'s  repre- 
sentations as  to  quantity.  If  the  proof  showed  he  paid  only 
$200,  the  jury  might  well  say  that  no  reliance  was  placed 
upon  the  representations  that  there  were  three  acres  or  that 
such  representations  were  never  in  fact  made.  Since  such 
proof  was  admissible  in  evidence,  all  assignments  of  error 
predicated  upon  its  wrongful  retention  or  admission  fall. 

Plaintiff  testified  that  defendant  told  him  there  were  four 
and  one-half  acres  in  the  city  tract;  that  looking  from  the 
bam  the  second  fence  therefrom  and  not  the  first  fence, 
through  which  there  was  a  gate,  was  the  boundary  of  the 
property,  whereas  in  fact  the  tract  contained  only  about  two 
and  one-half  acres  and  the  first  fence  was  the  boundary. 
Defendant  denies  this  testimony,  but  there  is  nothing  in  the 
evidence  from  which  we  can  say  the  jury  erred  in  finding 
for  the  plaintiff,  so  the  finding  must  stand.  That  the  repre- 
sentations made  as  to  quantity  of  land  were  of  such  a  char- 
acter and  made  under  such  circumstances  as  to  authorize  the 
purchaser  in  relying  upon  them  is  established  by  abundant 
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authority  in  this  state.  Bird  v,  Kleiner,  41  Wis.  134 ;  Tyner 
V.  Cotter,  67  Wis.  482,  30  N.  W.  782 ;  Davis  v,  Nmum,  72 
Wis.  439,  40  N.  W.  497 ;  Middleton  v.  Jcrdee,  73  Wis.  39, 
40  N.  W.  629;  Castenholz  v.  Heller,  82  Wis.  30,  51  N.  W. 
432;Gunther  v.  Ullrich,  82  Wis.  222,  52  N.  W.  88;  Porter 
V.  BeatHe,  88  Wis.  22,  59  N.  W.  499;  Nelson  v,  Allen,  117 
Wis.  91,  93  N.  W.  807;  JVestra  v,  Roberts,  156  Wis.  230, 
145  N.  W.  773. 

Plaintiff  also  testified  that  defendant  told  him  the  soil  of 
the  city  tract  was  very  fertile  and  well  adapted  for  a  market 
garden.  It  was  quite  conclusively  shown  that  the  soil  con- 
sisted of  a  black  clay  or  muck  that  was  not  fertile  and  would 
cake  and  harden  in  dry  weather  and  be  impossible  to  work 
in  wet  weather.  Defendant  meets  this  charge  by  saying  that 
no  such  representations  were  made  and  that  since  plaintiff 
examined  the  premises  he  had  no  right  to  rely  upon  the  state- 
ments if  made.  Upon  conflicting  evidence  the  jury  had  a 
right  to  find  that  the  alleged  representations  were  in  fact 
made.  The  evidence  also  shows  that  plaintiff  visited  the 
premises  only  once  before  the  trade  was  made  and  that  it  was 
some  time  in  March  when  there  was  snow,  ice,  and  water 
upon  the  ground,  and  plaintiff  claims  it  was  not  possible  to 
examine  the  soil  and  he  did  not  do  so,  but  relied  upon  the 
defendant's  representations  as  to  its  quality.  The  jury  could 
properly  find  that  there  was  no  opportunity  for  adequate 
examinaticMi  as  to  the  quality  of  the  soil.  Under  such  cir- 
cumstances the  purchaser  may  rely  upon  the  representations 
in  respect  thereto  made  by  the  seller.  Rogers  v.  Rosenfeld, 
158  Wis.  285,  149  N.  W.  Z3\  Miranovitz  v.  Gee,  163  Wis. 
246,  157  N.  W.  790,  and  cases  cited  supra. 

Error  is  assigned  because  the  court  at  the  close  of  the 
evidence  granted  a  view  of  the  premises  over  defendant's 
objection.  A  view  is  had  for  the  purpose  of  enabling  the 
jury  to  understand  and  correctly  weigh  the  evidence.  Wash- 
hum  V.  M.  &  L.  W.  R.  Co.  59  Wis.  364,  18  N.  W.  328; 
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Munkwitz  V.  C,  M.  &  St.  P.  R.  Co.  64  Wis.  403,  25  N.  W. 
438 ;  Seefeld  v.  C,  M.  &  St.  P.  R.  Co.  67  Wis.  96,  29  N. 
W.  904. 

If  the  evidence  is  conflicting  the  view  may  be  used  to  aid 
the  jurors  in  determining  whose  evidence  is  the  more  credi- 
ble. Washburn  v.  M.  &  L.  W.  R.  Co.  59  Wis.  364,  18 
N.  W.  328;  Seefeld  v.  C,  M.  &  St.  P.  R.  Cp.  67Mis.>  96. 
29  N.  W.  904.  Here  the  evidence  as  to  the  value  of  the  citv 
tract  was  conflicting  and  the  court  properly  permitted  a 
view  to  enable  the  jurors  to  more  correctly  weigh  it.  In 
Serdan  v.  Folk  Co,  153  Wis.  169, 140  N.  W.  1035,  this  court 
said: 

"Under  our  practice  and  the  provisions  of  sec.  2852, 
Stats.,  it  rests  within  the  sound  discretion  of  the  trial  court 
whether  or  not  a  view  shall  be  hs^d.  The  exercise  of  such 
discretion  cannot  be  successfully  assigned  as  error  unless 
I)alpably  wrong  and  prejudicial,"  citing  many  cases. 

In  the  instant  case  the  discretion  of  the  court  was  exer- 
cised in  favor  of  justice. 

It  is  claimed  the  damages  are  excessive.  The  court  cor- 
rectly instructed  the  jury  that  the  measure  of  plaintiff's  dam- 
age was  the  difference  between  the  Value  of  the  house  and 
tract  of  land  as  it  actually  was  in  March,  1917,  and  as  it 
would  have  been  had  it  been  as  represented.  The  proof  of 
actual  value  took  a  wide  range,  and  it  is  sufficient  to  say  that 
the  verdict  is  within  the  evidence  and  supported  by  it  to  such 
an  extent  that  it  cannot  be  disturbed  by  the  court. 

Defendant  excepted  to  this  instruction: 

"But  as  to  material  misrepresentations  relied  upon  by  the 
purchaser,  he  having  no  knowledge  or  means  of  knowledge 
on  the  subject,  the  question  whether  in  the  exercise  of  ordi- 
nary care  and  prudence  as  an  intelligent  man  he  ought  or 
ought  not  to  have  relied  thertbn  is  immaterial." 

The  defendant  claims  that  this  should  have  been  qualified 
by  the  statement  that  where  the  buyer,  having  means  of 
knowledge  at  hand  and  available  and  having  inspected  the 
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property  to  be  purchased,  does  not  avail  himself  of  those 
means  and  opportunities,  he  cannot  be  heard  to  say  that  he 
was  drawn  into  the  bargain  by  the  vendor's  misrepresenta- 
tions. Had  defendant  noted  the  sentence  in  the  charge  pre- 
ceding the  one  excepted  to  he  would  undoubtedly  not  have 
taken  any  exception  to  it.    That  sentence  reads: 

"If  false  representations  were  made  as  to  the  value  of  the 
property  and  its  quality  as  to  productiveness,  the  plaintiff 
cannot  recover  damages  for  such  misrepresentation,  if  in  the 
exercise  of  ordinary  care  and  prudence  he  ought  not  under 
the  circumstances  to  have  relied  upon  the  representations." 

It  will  thus  be  seen  that  the  court  imposed  upon  plaintiff 
the  duty  to  exercise  ordinary  diligence  to  inform  himself  of 
the  facts,  but  that,  having  exercised  such  diligence,  he  might 
recover  though  he  was  more  credulous  than  the  ordinarily 
careful  and  prudent  man.  The  question  in  cases  where  ma- 
terial false  representations  have  been  established  is,  Was 
plaintiff  actually  misled  by  them?  and  not  would  an  ordi- 
narily careful  and  prudent  man  be  misled  by  them.  Krause 
V.  Busacker,  105  Wis.  350,  81  N.  W.  406;  Kaiser  v,  Num- 
merdor,  120  Wis.  234,  97  N.  W.  932. 

The  defendant  excepted  to  this  instruction: 

"If  you  find  that  the  representations  or  any  of  them  were 
made,  that  they  were  false,  relied  upon  by  the  plaintiff  and 
caused  his  injury,  it  is  immaterial  whether  the  person  mak- 
ing the  same  in  good  faith  believed  them  to  be  true ;  that  of 
itself  would  not  defeat  plaintiff's  right  to  recover." 

The  correctness  of  the  instruction  is  established  by  a  long 
line  of  cases  in  our  court,  among  which  there  are  Matteson 
V.  Rice,  116  Wis.  328,  92  N.  W.  1109;  Standard  Mfg,  Co, 
V.  Slot,  121  Wis.  14,  98  N.  W.  923;  Palmer  v.  Goldberg, 
128  Wis.  103,  107  N.  W.  478;  Chalutz  v.  Wis.  Cent,  /?.  Co, 
143  Wis.  623.  128  N.  W.  425 ;  First  Nat,  Bank  v,  Hackett, 
159  Wis.  113,  149  N.  W.  703. 

A  number  of  exceptions  were  taken  to  remarks  made  by 
plaintiff's  counsel  in  his  argument  to  the  jury.     Most  of 
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them  were  ruled  out  by  the  trial  court  and  as  to  some  of  them 
the  jury  was  instructed  to  disregard  them.  They  consisted 
largely  in  the  statements  •  of  conclusions  which  plaintiff's 
counsel  claimed  the  evidence  sustained.  We  have  carefully 
examined  all  the  remarks  excepted  to  and  are  convinced  that 
none  of  them  prejudiced  the  jury  in  arriving  at  their  verdict. 
No  benefit  would  accrue  to  the  legal  profession  by  a  detailed 
discussion  of  them.  • 

The  court  submitted  the  case  to  the  jury  under  instructions 
that  were  not  only  legally  correct  but  that  set  forth  fully  the 
claims  of  both  parties,  and  the  jury  reached  a  result  sustained 
by  the  evidence. 

By  the  Court, — ^Judgment  affirmed. 


Seifert,  Appellant,  vs.  Dirk  and  wife,  Respondents. 

September  2^ — October  i8,  ip2i. 

Brokers:   Commission   agreement:   Necessity:   Quantum  meruit: 

How  pleaded, 

1.  Although  sec.  2305m,  Stats.,  provides  that  agreements  to  pay 

commissions  for  the  buying  or  selling  of  real  estate  shall  be 
void  unless  in  writing,  the  common-law  right  to  recover  on 
quantum  meruit  still  remains,  and  recovery  may  be  had  where 
the  owner  knowingly  accepts  and  retains  the  benefits  of  the 
broker's  services,  even  though  there  was  no  valid  written 
memorandum. 

2.  To  recover  on  quantum  meruit  the  broker  must  properly  plead 

such  cause  of  action  either  originally  or  by  amendment. 
Owen,  Rosenberry,  and  Jones,  JJ.,  dissent. 

Appeal  from  a  judgment  of  the  county  court  of  Wau- 
kesha county:  David  W.  Agnew,  Judge.    Reversed. 

The,  complaint  alleged,  in  substance,  that  plaintiff  is  a 
real-estate  broker  and  a  licensed  member  of  the  Wisconsin 
Real  Estate  Board ;  that  the  defendants  listed  with  him  as 
such  broker  certain  real  estate  of  which  they  were  the  own- 
ers for  sale  or  exchange ;  that  the  defendants  promised  and 
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agreed  to  pay  plaintiff  for  his  services  in  and  about  such  sale 
or  exchange  the  usual  and  customary  brokerage  or  commis- 
sion paid  for  such  services  in  the  city  of  Milwaukee,  that  is, 
three  per  centum  of  the  price  fixed,  either  for  sale  or  ex- 
change, of  $17,000;  that  through  the  services  of  plaintiff 
an  exchange  was  made  of  defendants'  property  with  that  of 
another  owner  of  property  and  the  defendants  entered  into 
possession  and  control  of  such  other  property  pursuant  to 
such  exchange. 

By  stipulation  between  the  parties  there  wa's  inserted  in 
the  complaint,  in  order  that  the  question  here  raised  might 
be  deemed  to  be  squarely  presented,  the  following:  "That 
no  contract  in  writing  for  a  commission  was  entered  into  by 
and  between  plaintiff  and  said  defendants." 

It  was  further  alleged  "that  the  defendants  became  and 
are  indebted  to  the  plaintiff  as  a  real-estate  broker  for  the 
worth  and  value  of  the  work,  labor,  and  services  performed 
and  rendered  by  plaintiff  for  them  in  and  about  the  said  ex- 
change of  their  property  for  said  other  property  for  which 
said  defendants  agreed  to  pay  the  plaintiff ;  that  said  services 
were  and  are  reasonably  worth  the  sum  of  $510." 

It  was  also  alleged  that  the  said  sum  became  due,  that 
demand  therefor  was  made  and  payment  refused,  and  judg- 
ment was  demanded  for  said  sum  of  $510.  The  demurrer 
to  such  complaint  being  sustained  and  a  judgment  of  dis- 
missal being  thereafter  entered,  plaintiff  appealed  therefrom. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
F.  P.  Hopkins  of  Milwaukee. 

For  the  respondents  there  was  a  brief  signed  by  Otto  A. 
Lemke,  attorney,  and  Melville  H.  Sell,  of  counsel,  both  of 
Milwaukee,  and  oral  argument  by  Mr,  Sell. 

EscHWEiLER,  J.  The  complaint  was  treated  in  the  court 
below  and  on  its  presentation  here  as  sufficient  in  form  to 
state  a  claim  upon  quantum  meruit  as  well  as  upon  an  ex- 
press contract  to  recover  for  rendered  and  accepted  services 
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in  the  exchange  of  real  estate  by  the  plaintiff  as  real-estate 
broker  for  the' defendants.  We  shall  so  treat  it  here,  though 
the  language  of  the  complaint,  so  far  as  it  purports  to  set 
out  a  cause  of  action  quantum  meruit,  may  not  be  as  precise 
and  definite  as  the  usual  rules  of  pleadings  for  such  cause  of 
action  require. 

The  demurrer  to  the  complaint  was  sustained  in  the  court 
below  upon  the  view  that  since  the  enactment  of  ch.  221  of 
the  Laws  of  1917  there  can  be  no  recovery  for  services  ren- 
dered by  real-estate  agents  in  procuring  either  a  buyer  or  a 
seller  of  real  estate,  except  and  unless  such  express  contract 
be  in  writing  in  accordance  with  the  conditions  specified  in 
said  chapter,  and  that  failing  such  express  contract  there  can 
be  no  recovery  upon  any  implied  contract  to  pay  what  the 
services  were  reasonably  worth.  Said  ch.  221,  Laws  1917, 
created  a  new  section  inserted  in  ch.  104,  Stats.,  concerning 
"Fraudulent  conveyances  and  contracts  relating  to  real  es- 
tate," and  reads  as  follows: 

"Section  2305m.  Every  contract  to  pay  a  commission  to 
a  real-estate  agent  or  broker  or  to  any  other  person  for  sell- 
ing or  buying  real  estate  shall  be  void  unless  such  contract 
or  some  note  or  memorandum  thereof  describing  such  real 
estate,  expressing  the  price  for  which  the  same  may  be  sold 
or  purchased,  the  commission  to  be  paid  and  the  period 
during  which  the  agent  or  broker  shall  procure  a  buyer  or 
seller,  be  in  writing  and  be  subscribed  by  the  person  agreeing 
to  pay  such  commission." 

This  precise  statute  has  been  before  the  court  twice  since 
its  passage:  in  Gifford  v.  Straub,  172  Wis.  396,  179  N.  W. 
600,  where  the  written  memorandum  relied  upon  was  held 
not  to  be  a  compliance  with  this  statute,  and  for  that  reason 
a  judgment  for  the  defendant  was  sustained,  and  in  Brown 
V.  Marty,  172  Wis.  411,  179  N.  W.  602,  where  the  written 
contract  there  sued  upon  was  held  to  be  sufficient.  In  neither 
of  these  cases,  however,  was  the  question  now  before  us 
presented  or  considered. 
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The  conclusion  of  the  court  below  in  sustaining  the  de- 
murrer to  each  of  the  causes  of  action  attempted  to  be  set 
forth  in  the  complaint  herein  is  undoubtedly  in  accord  with 
the  general  line  of  authorities  upon  statutes  similar  to  the 
one  here  under  consideration ;  it  being  generally  stated  that 
where  a  statute  such  as  here  requires  written  authorization, 
a  broker  who  acts  under  an  oral  contract  of  employment 
cannot  recover  the  value  of  his  services  as  upon  implied 
promise.  19  Cyc.  220;  4  Ruling  Case  Law,  300;  25  Ruling 
Case  Law,  437.  Such  statement  is  supported  by  a  number 
of  decisions. 

In  McCarthy  v.  Loupe,  62  Cal.  299,  passing  upon  the  pre- 
cise question  here  presented  as  to  whether  the  right  still 
existed  to  rely  upon  an  implied  promise  to  recover  the  value 
of  such  services  rendered,  it  was  held  that,  inasmuch  as  an 
express  contract  was  required  by  statute,  the  law  would  no 
longer  imply  a  contract.  The  rule  has  been  repeatedly  de- 
clared in  that  jurisdiction  in  many  cases  intermediate  the 
decision  above  cited  and  the  case  of  Ryan  v.  Walker,  35 
Cal.  App.  1 16,  169  Pac.  417.  The  same  view  is  expressed  in 
Indiana,  Selvage  v.  Talbott,  175  Ind.  648,  95  N.  E.  114,  33 
L  R.  A.  N.  s.  973,  Ann.  Cas.  f|913C,  724,  and  again  in 
Peters  V.  Martin,  69  Ind.  App.  436, 122  N.  E.  16. 

In  Idaho  it  was  stated  that  to  hold  otherwise  would  be 
to  absolutely  nullify  the  statute.  Weath^rhead  v.  Cooney, 
32  Idaho,  127,  180  Pac.  760. 

In  Michigan,  while  recognizing  that  recovery  quantum 
meruit  may  be  permitted  for  services  actually  performed 
under  other  kinds  of  contracts  if  void  under  the  statute  of 
frauds,  yet  it  was  held  under  just  such  a  statute  as  here  that 
to  make  the  same  rule  applicable  would  nullify  the  new  stat- 
ute, and  that  as  to  this  particular  class  of  contracts  no  recov- 
ery could  be  had  in  any  form  of  action  in  the  absence  of 
compliance  with  such  a  statute.  Paul  v,  Graham,  193  Mich. 
447,  160  N.  W.  616;  Smith  v,  Starke,  196  Mich.  311,  162 
N.  W.  998. 
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In  Iowa,  in  patssing  upon  a  Nebraska  statute,  limited, 
however,  to  the  obtaining  of  a  purchaser  only,  it  was  held 
that  an  oral  contract  for  such  services,  being  invalid  in 
Nebraska  where  made,  could  not  be  held  valid  or  enforced  in 
Iowa.    Brown  &  Brammer  v.  Wm,  Pearson  Co,  169  Iowa. 

« 

50,  150  N.  W.  1057.  The  Nebraska  court  so  interpreted 
their  statute.  Barney  v,  Lasbury,  76  Neb.  701,  107  N.  W. 
989. 

The  same  view  is  held  in  Parker  v,  Bruggeniann,  72 
Wash.  309,  130  Pac.  358. 

In  Oregon  the  statute  made  an  agreement  of  such  kind  not 
valid  unless  in  writing,  but  also  provided  that  evidence  of 
the  agreement  shall  not  be  received  other  than  the  writing 
itself  or  secondary  evidence  thereof,  and  under  such  statute 
it  was  held  that  there  can  be  no  recovery  as  upon  an  implied 
contract.    Taylor  v,  Peterson,  76  Oreg.  77,  147  Pac.  520. 

In  two  jurisdictions  acts  have  been  passed  punishing  as  a 
misdemeanor  the  offering  to  sell  the  real  estate  belonging  to 
another  without  written  authority.  Upon  an  action  brought 
to  recover  a  commission  the  breach  of  such  statute  was  urged 
as  a  defense,  but  it  was  held  that  such  legislation  was  an 
arbitrary  infringement  updh  the  rights  of  persons  engaged 
in  a  lawful  occupation,  but  intimated  that  had  it  been  an  act 
for  the  purpose  of  regulating  the  business  of  brokerage  or 
the  statute  of  frauds  a  different  question  would  be  presented. 
Frank  L.  Fisher  Co.  v.  Woods,  187  N.  Y.  90,  79  N.  E.  836, 
12  L.  R.  A.  N.  s.  707.  A  similar  penal  statute  was  how- 
ever held  valid  in  Missouri  and  prevented  the  recovery  of  a 
commission  for  a  sale  made  in  violation  of  its  terms. 
Rothwell  V,  Gibson,  121  Mo.  App.  279,  98  S.  W.  801. 

We  are  compelled,  however,  to  reach  a  contrary  conclu- 
sion and  hold  that  the  common-law  right  to  recover  quantum 
meruit  for  services  of  such  a  nature  as  those  here  involved, 
the  benefits  whereof  are  knowingly  accepted  and  retained  by 
the  party  against  whom  the  claim  is  made,  still  remains, 
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though  the  express  contract  under  which  the  services  were 
entered  upon  is  declared  to  be  void  because  not  reduced  to 
writing.  Such  right  to  recover  quantum  meruit  is  grounded 
in  the  common  law.  1  Page,  Contracts  (2d  ed.)  §  30.  It 
has  long  been  firmly  established  here.  Wheeler  v.  Hall,  41 
Wis.  447,  450;  McMillan  v.  Page,  71  Wis.  655,  661,  38 
N.  W.  173;  Miller  v.  Tracy,  86  Wis.  330,  336,  56  N.  W. 
866;  Wojahnv.  Nat,  Union  Bank,  144  Wis.  646,  667,  129 
N.  W.  1068 ;  GrossUer  v.  C,  St.  P.,  M.  &  O.  R.  Co,  173  Wis. 
503,  509,  181  N.  W.  746. 

W^hile  it  is  undoubtedly  true  that  the  existence  of  an  ex- 
press contract  between  parties  generally  repels  any  inference 
of  an  implied  contract  for  the  same  subject  matter,  neverthe- 
less, where  such  express  contract  is  void  by  reason  of  some 
provision  of  public  policy  as  expressed  in  other  than  penal 
statutes,  the  possibility  of  an  implied  contract  being  inferred 
is  not  excluded.    3  Page,  Contracts  (2d  ed.)  §  1438. 

There  is  no  need  here  of  considering,  because  of  the  suh- 
stantial  difference  in  the  basis  of  the  holdings,  the  many 
decisions  declaring  the  doctrine  that  there  can  be  no  recovery 
in  any  form  upon  a  contract  which  is  made  in  violation  of 
the  provisions  of  a  penal  statute,  such  as  for  money  loaned 
for  gambling  (Schoenberg  v.  Adler,  105  Wis.  645,  81 
N.  W.  1055),  or  those  based  upon  a  violation  of  the  Sunday 
law  {Sentinel  Co,  v.  A,  D,  Meiselbach  M,  W,  Co,  144  Wis. 
224,  230,  128  N.  W.  861 ;  Jacobson  v,  Bentzler,  127  Wis. 
566,  568,  107  N.  W.  7)  ;  although  as  to  even  such  void  Sun- 
day contracts,  where  services  in  intended  compliance  with 
such  contract  are  thereafter  rendered  and  the  benefits  there- 
of accepted,  a  recovery  may  nevertheless  be  had  for  their 
reasonable  value.  Thomas  v.  Hatch,  53  Wis.  296,  10  N.  W. 
393  (where  pleadings  were  allowed  to  be  amended  on  the 
trial  to  change  the  cause  of  action  from  the  express  con- 
tract made  on  Sunday  to  one  on  implied  contract)  ;  King  v, 
Graef,  136  Wis.  548,  1 17  N.  W.  1058  (sale  of  personal  prop- 
VoL.  175—8 
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erty  made  on  Sunday  and  delivery  on  secular  day) ;  Wausau 
L,  Co,  V,  Industrial  Comm.  166  Wis.  204,  206;  164 
N.  W.  836. 

The  substance  of  the  old  English  statute  of  frauds,  aimed 
to  prevent  perjury  and  the  establishing  of  unjust  and  un- 
founded claims  {Baumgarten  v.  Cohn,  141  Wis.  315,  124 
N.  W.  2S8\'Gifford  v.  Straub,  172  Wis.  396,  400,  179 
N.  W.  600)  relating  to  contracts,  has  continuously  appeared 
as  a  part  of  our  statutory  law  since  at  least  as  early  as  the 
revision  of  1849.  The  two  concerning  real  estate  are  sec. 
2302,  providing  in  substance  that  no  estate  or  interest  in 
lands  (other  than  leases  not  over  one  year)  shall  be  created, 
etc.,  unless  by  act  or  operation  of  law  or  by  deed  or  convey- 
ance in  writing,  and  sec.  2304,  which  makes  void  every 
contract  for  leasing  of  real  estate  for  a  longer  period  than 
one  year  or  for  the  sale  of  any  lands  or  interest  therein  un- 
less the  contract  or  memorandum  thereof  expressing  the 
consideration  is  in  writing  and  properly  subscribed. 

As  to  contracts  relating  to  personal  property  and  services, 
sec.  2307  declares  void  every  agreement  that  by  its  terms  is 
not  to  be  performed  within  one  year  from  the  making 
thereof  unless  expressed  in  writing,  etc.  That  the  latter  two 
of  these  sections  contain  the  word  "void,"  while  such  word 
does  not  appear  in  sec.  2302,  supra,  makes  no  material  dif- 
ference in  the  consideration  of  the  question  here  presented. 

The  new  statute,  sec.  2305w,  now  before  us,  is  no  more 
drastic  or  emphatic  as  to  the  necessity  of  a  writing  and  the 
effect  of  the  failure  thereof  than  is  the  language  of  the 
other  provisions  of  the  statute  of  frauds  above  mentioned. 
As  to  each  of  such  earlier  provisions  of  the  statute  of  frauds 
it  has  uniformly  and  consistently  been  held  that,  even  though 
a  party  may  bring  his  action  to  recover,  basing  it  in  the  first 
instance  upon  a  contract  which  must  be  declared  void  by  rea- 
son of  such  statutes,  he  may  nevertheless  be  permitted,  upon 
proper  pleading,  to  disregard  and  hold  as  naught  such 
express  contract  and  recover  the  reasonable  value  thereof 
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upon  an  implied  contract  to  pay  for  the  same  subject  mat- 
ter as  that  included  and  covered  by  the  express  contract. 
The  fact  that  the  parties  did  enter  into  the  undertaking  in 
supposed  compliance  with  such  express  contract  is  not  a  bar 
to  the  right  to  recover  under  such  implied  contract. 

Such  is  the  c|ffect  of  the  following  and  other  cases :  Clark 
V.  Davidson,  53  Wis.  317,  10  N.  W.  384,  one  taking  posses- 
sion of  a  farm  under  a  parol  agreement  void  under  sec. 
2302,  supra,  and  performing  labor  thereon  may  recover 
quantum  meruit  (p.  323). 

An  oral  contract  for  services  rendered  under  a  promise  to 
devise  and  bequeath  real  and  personal  property  as  compensa- 
tion for  such  services  being  void  under  sec.  2304,  Stats.,  as 
to  the  real  estate  and  being  indivisible,  void  in  part,  and 
failing  wholly,  does  not  prevent  the  right  of  the  person 
rendering  such  services  to  recover  therefor  quantum  meruit. 
Among  the  many  cases  so  holding  are  the  following:  Ellis  v. 
Cary,  74  Wis.  176, 42  N.  W.  252 ;  Estate  of  Kessler,  87  Wis. 
660,  667,  59  N.  W.  129;  MarHn  v.  Estate  of  Martin,  108 
Wis.  284,  84  N.  W.  439;  Loper  ^^  Estate  of  Sheldon,  120 
Wis.  26,  32,  97  N.  W.  524;  Taylor  v,  Thieman,  132  Wis. 
38,  45,  111  N.  W.  229;  Laughnan  v.  Estate  of  Laughnan, 
165  Wis.  348,  162  N.  W.  169;  Nelson  v.  Christensen,  169 
Wis.  373, 172  N.W.  741. 

In  Koch  V.  Williams,  82  Wis.  186,  191,  52  N.  W.  257,  the 
same  rule  was  recognized  in  an  action  for  architects'  services 
rendered  under  an  express  contract  to  pay  therefor  by  the 
conveyance  of  land  which  defendant  offered  to  do,  yet 
nevertheless  the  plaintiffs  were  permitted  to  disregard  the 
express  contract  and  to  recover  on  quantum  meruit  as  the 
inevitable  result  of  holding  the  contract  void ;  this  court  in 
that  case  adopting  what  was  said  in  Salb  v.  Campbell,  65 
Wis.  405,  27  N.  W.  45,  that  the  parties  in  such  a  situation 
stand  as  though  no  contract  existed  between  them.  In 
Seifert  v.  Mueller,  156  Wis.  629,  146  N.  W.  787,  a  similar 
result  was  reached  as  in  Koch  z\  Williams,  supra,  the  express 
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agreement  being  for  services  of  a  real-estate  broker,  as  in 
this  case.  Draheim  v,  Evison,  112  Wis.  27,  87  N.  W.  795, 
an  oral  contract  for  labor  on  a  farm  void  under  sec.  2307, 
Stats.,  being  for  a  period  longer  than  one  year,  yet  for  the 
services  rendered  recovery  might  be  had  upon  quanttitn 
meruit  In  Cohen  v.  Stein,  61  Wis.  508,  21  N.  W.  514,  the 
express  contract  was  for  services  of  husband  and  wife  for 
more  than  a  year  and  void  under  sec.  2307,  still  recovery 
was  permitted  on  quantum  meruit.  To  the  same  eflfect. 
Chase  v,  Hinkley,  126  Wis.  75,  105  N.  W.  230. 

It  is  of  course  necessary  in  all  such  situations  that  the 
matter  should  be  presented  properly  by  pleadings  either 
originally  or  by  amendment,  otherwise  the  party  must  stand 
or  fall  on  his  express  contract.  Pearson  v,  Kelly,  122  Wis. 
660,  100  N.  W.  lOM;  Manning  v.  School  Dist.  124  Wis.  84, 
104,  102  N.  W.  356;  Gist  v,  Johnson-Carey  Co,  158  Wis. 
188,  203,  147  N.  W.  1079. 

We  can  see  no  logical  basis  for  applying  a  different  rule 
of  construction  for  this  new  provision  from  that  long  given 
to  the  older  statutes,  or  why  the  term  void  should  be  more 
far  reaching  when  inserted  in  the  modern  than  when  used  in 
the  older  statutes. 

The  former  statutes  have  been  consistently  held  to  affect 
only  the  express  and  not  the  implied  contract.  That  has  been 
left  as  at  common  law  and  practically  imimpaired,  and  no 
change  has  been  made  by  legislative  declaration  to  the  con- 
trary in  all  these  years  of  repeated  judicial  interpretations  of 
these  provisions  of  the  statute  of  frauds.  The  new  pro- 
vision is  to  effect  the  same  general  purpose,  is  imbedded  in 
the  same  surroundings  as  is  its  elder  sisters,  and  should 
receive  similar  treatment.  There  is  no  more  nullification  of 
the  new  by  the  present  holding  than  of  the  older  statutes  by 
the  former  rulings  of  that  court  as  cited  supra. 

We  hold,  therefore,  that  sec.  2305m,  Stats.,  makes  void 
the  express  contract  only,  and  that  the  right  to  recover,  under 
the  proper  state  of  facts,  quantum  meruit,  upon  the  implied 
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promise  to  pay  for  such  services  rendered,  the  benefits 
whereof  are  accepted,  has  not  been  legislated  out  of  exist- 
ence. 

It  follows  therefrom  that  the  demurrer  to  the  complaint, 
so  far  as  it  stated  a  cause  of  action  upon  quantum  meruit, 
should  have  been  overruled. 

By  the  Court. — ^Judgment  reversed,  and  the  cause  re- 
manded with  directions  to  overrule  the  demurrer  to  the 
plaintiff's  complaint. 

Owen,  J.  (dissenting).  There  is  a  no  more  fundamental 
rule  than  that  in  the  construction  of  a  statute  the  intention 
of  the  legislature  in  enacting  it  should  be  given  effect.  In 
ascertaining  the  intent  of  the  legislature  "the  court  can  and 
should  consider  the  'surrounding  circumstances,  the  exist- 
ing condition  of  things,  the  evils  to  be  remedied,  the  objects 
to  be  attained,  look  at  the  whole  and  every  part  of  the 
statute  and  the  apparent  intention  derived  from  the  whole, 
to  its  subject  matter,  to  its  effects  and  consequences,  and  to 
the  reason  and  spirit,  and  thus  ascertain  the  true  meaning  of 
the  legislature.'  "  State  ex  rel.  McGrael  v,  Phelps,  144  Wis. 
1,9,  128  N.W.  1041. 

Sec.  2305m,  Stats.,  has  been  before  this  court  on  two  prior 
occasions.  Gifford  v.  Straub,  172  Wis.  396,  179  N.  W.  600 ; 
Brown  v.  Marty,  172  Wis.  411,  179  N.  W.  602.  No  doubt 
was  then  entertained  concerning  the  object  and  purpose  of 
the  legislature  in  enacting  the  statute.  In  the  former  case 
it  was  said : 

"The  statute  was  doubtless  enacted  for  reasons  similar  to 
those  which  led  to  the  enactment  of  the  statute  of  frauds. 
It  was  to  prevent  frauds  and  perjuries.  Its  enforcement  will 
sometimes  protect  brokers  who  have  rendered  valuable 
services  too  little  appreciated.  More  often  it  will  protect 
owners  from  unfounded  claims.  It  will  tend  to  prevent  the 
flood  of  Htigation  arising  out  of.  misunderstandings  between 
w^U-meaning  persons." 

It  is  notorious  that  claims  made  by  real-estate  brokers 
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against  owners  of  property  for  commissions  arising  from 
the  sale  of  land,  which  claims  were  often  founded  upon  mere 
casual  conversations  the  owners  did  not  understand  to 
amount  to  a  contract,  have  been  a  most  fruitful  source  of 
litigation.  It  was  for  the  purpose  of  suppressing  litigation 
of  this  kind  that  the  legislation  was  enacted.  The  construc- 
tion placed  by  the  court  upon  sec.  2305m  again  opens  the 
floodgates  for  such  litigation  and  leaves  the  matter  worse 
than  if  no  legislation  had  been  enacted. 

Previous  to  the  enactment  of  the  statute  the  owner  could 
at  least  limit  his  liability  by  an  oral  contract.  This  he  cannot 
now  do.  Although  the  oral  contract  be  held  void,  neverthe- 
less the  broker  may  bring  action  to  recover  for  the  reason- 
able value  of  his  services.  By  virtue  of  the  construction 
placed  upon  it  by  the  decision  in  this  case,  the  legislative  pur- 
pose in  enacting  the  statute  is  defeated,  and  its  effort  to  sup- 
press actions  of  this  kind  is  rendered  entirely  futile.  I  con- 
tend that  where  the  purpose.of  the  legislature  in  enacting  a 
statute  is  so  plain  as  to  have  received  affirmative  expression 
in  the  decisions  of  this  court,  no  rule  of  construction,  no 
precedent  of  prior  judicial  decision,  should  be  held  suffi- 
ciently potent  to  prevent  a  construction  which  will  give  effect 
to  the  plain  legislative  intent.  I  have  supposed  that  the  office 
of  accepted  rules  for  the  construction  of  statutes  was  to 
enable  the  court  to  discover  and  give  effect  to  the  legislative 
intent,  and  that  all  rules  must  be  subordinated  to  the  (fcmi- 
nating  rule  that  statutes  must  be  construed  so  as  to  effectuate 
the  legislative  purpose.  It  seems  clear  to  my  mind  that  this 
has  not  been  done  in  the  instant  case.  I  think  it  was  the  pur- 
pose of  the  legislature  to  prohibit  any  recovery  of  broker's 
commissions  for  the  sale  of  real  estate  unless  the  right  to 
that  commission  should  be  established  bv  a  written  contract. 
I  think  the  trial  court  was  right  and  that  the  judgment 
should  be  affirmed. 

I  am  authorized  to  state  that  Mr.  Justice  Rosenberry  and 
Mr.  Justice  Jones  concur  in  this  dissenting  opinion. 
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Carl  Hartman  Company,  Respondent  vs.  Friday, 

Appellant. 

September  2$ — October  i8,  1^21, 

Fraud:  Evidence:  Sufficiency. 

In  an  action  for  the  buyer's  failure  to  perform  a  contract  for 
the  sale  of  an  engine  and  boiler,  in  which  the  buyer  counter- 
claimed  for  false  representations  by  the  seller,  and  all  issues 
as  to  false  representations  were  found  by  the  jury  in  the 
seller's  favor  except  as  to  representations  concerning  the  con- 
dition of  the  front  of  the  boiler,  which  was  not  submitted  to 
them,  it  is  held  that  the  evidence  as  to  this  alleged  misrepre- 
sentation is  insufficient  to  make  a  jury  question. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dodge 
county:  Martin  L.  Lueck,  Circuit  Judge.    Affirmed. 

PiaintiflF,  a  dealer  in  new  and  second-hand  machinery  at 
Green  Bay,  Wisconsin,  under  a  written  contract  sold  and 
delivered  to  defendant  at  Beaver  Dam,  Wisconsin,  an  en- 
gine and  boiler,  each  second-hand.  Plaintiff  brought  this 
action  to  recover  damages  of  defendant  for  his  partial  fail- 
ure to  carry  out  the  contract.  Defendant  answered  and  also 
counterclaimed. 

The  substance  of  the  counterclaim,  so  far  as  necessary 
here,  was  to  the  effect  that  certain  material  and  false  repre- 
sentations were  made  by  plaintiff's  president  with  reference 
to  certain  conditions  and  qualities  of  the  boiler.  In  the  spe- 
cial verdict  as  submitted  to  the  jury  such  questions  were 
answered  in  plaintiff's  favor.  In  addition  to  the  issues  so 
contained  in  the  special  verdict  defendant  insisted  on  the 
trial,  and  now  here,  that  the  court  should  have  also  sub- 
mitted to  the  jury  questions  concerning  certain  other  alleged 
misrepresentations  by  plaintiff's  agent  to  defendant  concern- 
ing the  front  of  said  boiler. 

The  court  held  that  the  evidence  did  not  warrant  a  sub- 
mission of  any  such  issues  to  the  jury,  and  upon  such  ruling 
and  the  special  verdict  he  directed  judgment  dismissing  the 
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counterclaim  and  granting  damages  to  the  plaintiff  upon  its 
cause  of  action.  From  such  judgment  the  defendant  has 
appealed. 

For  the  appellant  there  was  a  brief  by  Clark  &  Lueck  of 
Beaver  Dam,  and  oral  argument  by  A,  W.  Lueck, 

C.  W,  Lomas  of  Green  Bay,  for  the  respondent. 

EscHWEiLER,  J.  The  engine  and  boiler  in  question  had 
been  in  use  in  or  near  Green  Bay  prior  to  the  time  of  the 
contract  between  the  parties.  The  boiler  was  one  of  a  set  of 
several  boilers,  but  the  front  for  it  as  sold  to  the  defendant 
was,  to  his  knowledge,  from  a  different  boiler,  and  it  had 
been  stored  in  another  yard  than  where  the  boiler  itself  was 
at  the  time  of  the  sale. 

Defendant's  contention  here  presented  arises  from  the 
fact  that  the  front  which  was  sold  and  subsequently  placed 
by  him  upon  the  boiler  had  doors  therein  not  sufficiently 
large  to  permit  of  the  separate  taking  out  on  each  side  of 
five  of  the  outermost  of  the  sixty  or  seventy  flues  therein 
contained.  In  case  of  removal,  however,  of  all  the  flues  at 
one  time,  these  ten  could  be  taken  out  with  the  others  and  be 
removed  through  the  manhole.  Their  separate  removal, 
however,  would  require  the  taking  down  or  apart  of  the 
front.  There  was  no  testimony  as  to  how  often  it  might 
reasonably  be  anticipated  that  such  outer  flues  would  require 
separate  removal  or  what  the  necessary  expense  would  be 
in  such  case;  the  only  testimony  in  that  regard  being  by 
plaintiff  to  the  effect  that  such  a  removal  and  replacing  of 
the  front  could  be  done  by  three  men  in  an  hour. 

The  court  refused  to  submit  to  the  jury  any  question  upon 
what  defendant  claims  were  material  representations  by 
plaintiff  in  connection  with  this  boiler  front  on  this  particular 
point.  The  only  testimony  in  the  record  upon  which  such 
questions  could  have  been  properly  submitted  to  the  jury,  if 
at  all,  was  that  by  the  defendant  himself.    He  testified  that 
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the  plaintiff  said  this  front  was  of  the  proper  size  for  that 
boiler;  and  again,  ^"He  [plaintiff's  president]  didn't  say 
anything  particular  in  regard  to  the  doors,  but  the  front  was 
supposed  to  be  in  usable  condition  and  proper  to  fit  this 
boiler.    That  was  the  representation  that  he  made." 

Defendant  nowhere  testifies  that  he  relied  in  making  this 
purchase  upon  anything  in  the  nature  of  a  representation 
with  reference  to  the  matter  here  involved,  and  on  repeated 
questions  in  direct  examination  as  to  the  consideration  that 
induced  him  to  enter  into  this  purchase,  the  only  one  he 
gives  is  the  statement  he  claims  plaintiff  made  to  him  that 
there  would  be  an  inspection  by  an  official  boiler  inspector 
of  an  insurance  company  and  submitted  to  him.  The  issue 
presented  on  this  latter  feature  was  submitted  to  the  jury 
and  decided  by  them  against  defendant's  contention. 

The  defendant  had  ample  opportunity  to  examine  and  did 
examine  the  boiler  itself  twice  and  this  particular  front  once 
before  the  purchase.  There  was  no  concealment  or  fraud 
by  the  plaintiff  shown.  We  think  the  court  was  justified  in 
its  rulings  on  the  grounds  that  there  was  no  material  repre- 
sentation made  by  the  plaintiff  in  that  regard  and  that  de- 
fendant had  ample  opportunity,  and  availed  himself  of  it,  to 
ascertain  all  the  facts  before  he  signed  the  contract. 

Complaint  is  also  made  by  appellant  as  to  the  court's  rul- 
ing in  the  admission  of  certain  testimony  by  one  of  plaintiff's 
witnesses.  We  do  not  deem  the  admission  of  such  testi- 
mony, were  it  erroneously  received,  to  have  been  a  prejudicial 
error,  and  it  becomes  immaterial  in  view  of  the  disposition 
that  is  now  being  made  of  this  case. 

By  the  Court. — ^Judgment  affirmed. 
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Beebe,  Respondent,  vs.  Minneapolis;%St.  Paul  &  Sault 
Ste.  Marie  Railway  Company,  Appellant. 

April  6 — May  j.  1921, 
October  21 — November  15,  ig2i. 

Railroads:  Torts  committed  while  under  federal  control:  Director 

general  of  railroads:  Party  defendant. 

Since  the  decision  of  this  court  in  Franke  v.  C.  &  N,  IV.  R.  Co. 
170  Wis.  71,  the  supreme  court  of  the  United  States  has  held 
that  under  sec.  10  of  the  Federal  Control  Act  of  March  21, 
1918  (40  U.  S.  Stats,  at  Large.  451,  ch.  25).  and  Order  No. 
50  of  the  director  general  of  railroads,  an  action  of  this  kind 
(negligently  setting  fire  to  plaintiff's  property)  may  not  be 
maintained  against  the  corporation  owning  the  railroad,  but 
must  be  brought  against  the  director  general. 

Appeal  from  a  judgment  of  the  circuit  court  for  Rusk 
county:  James  Wickham,  Circuit  Judge.    Reversed. 

Action  to  recover  damages  caused  by  a  fire.  The  case  was 
tried  before  a  jury,  which  returned  a  special  verdict,  wherein 
it  was  found  (a)  that  the  fire  was  started  on  defendant's 
right  of  way  by  a  spark  from  a  locomotive  engine  on  its  rail- 
road and  then  communicated  to  the  plaintiflF's  property; 
(b)  damages  in  the  sum  of  $818.72;  (c)  that  after  discov- 
ering the  fire  plaintiflf  failed  to  exercise  ordinary  care  to 
extinguish  it  and  to  save  his  property  from  further  destruc- 
tion; and  (d)  that  if  plaintiflf  had  used  ordinary  care  in  ex- 
tinguishing the  fire  after  his  discovery  thereof,  damage  to 
the  amount  of  $98.25  could  have  been  prevented.  The  court 
rendered  judgment  in  favor  of  the  plaintiflf  and  against  the 
defendant  for  the  amount  of  damages  found,  less  the  amount 
of  damages  which  the  jury  found  could  have  been  prevented 
had  plaintiflf  exercised  ordinary  care  in  extinguishing  the  fire 
after  his  discovery  thereof.  From  such  judgment  defend- 
ant brings  this  appeal. 

For  the  appellant  there  was  a  brief  by  A,  H.  Bright  of 
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Minneapolis,  attorney,  and  Paul  Stover  of  Milwaukee,  of 
counsel,  and  oral  argument  by  W,  A,  Hayes  of  Milwaukee. 

For  the  respondent  there  was  a  brief  by  /.  W,  Carozu,  and 
oral  argument  by  Charles  Kinvan,  both  of  Ladysmith. 

The  following  opinion  was  filed  May  3,  1921 : 

Owen,  J.  This  action  is  founded  on  sec.  1816a^  Stats^^ 
which  makes  every  railroad  corporation  owning  or  operiiting 
a  railroad  in  this  state  responsible  for  damages  occasioned  by 
fire  communicated  directly  or  indirectly  by  locomotive  en- 
gines in  use  upon  the  railroad  owned  or  operated  by  such 
railroad  corporation,  or  by  the  burning  of  grass,  weeds,  or 
rubbish  on  right  of  way  by  employees  of  such  corporation. 
During  the  trial  it  was  stipulated  that  the  railroad,  prior  to 
January  1,  1918,  was  under  the  control  and  operated  by  the 
defendant,  but  that  since  said  date  said  railroad  has  been 
exclusively  operated  and  controlled  by  the  director  general 
of  railroads  of  the  United  States  railroad  administration. 
The  contention  of  appellant  is  that  the  action  was  improperly 
brought  against  the  defendant  company  because,  at  the  time 
of  the  fire,  it  did  not  operate  the  railroad,  and  that  by  virtue 
of  the  provisions  of  the  Federal  Control  Act  of  March  21, 
1918  (40  U.  S.  Stats,  at  Large,  451,  ch.  25,  sec.  10).  and 
General  Order  No.  50,  issued  by  William  G.  McAdoo, 
director  general  of  railroads,  under  date  of  October  28,  1918, 
this  action  should  have  been  brought  against  the  director 
general  of  railroads,  and  that  it  cannot  be  maintained  against 
the  defendant  railroad  company. 

The  question  thus  raised  on  this  appeal  was  passed  upon 
by  this  court  in  Franke  v.  C.  &  N.  W.  R.  Co.  170  Wis.  71, 
173  N.  W.  701,  adversely  to  defendant's  contention,  and, 
while  we  are  strongly  urged  to  reconsider  it,  we  adhere  to  the 
decision  there  made.  The  question  is  one  upon  which  the 
courts,  and  especially  the  federal  courts,  are  in  hopeless  con- 
flict. It  has  not  yet  been  determined  by  the  federal  supreme 
court,  which  is  the  ultimate  authority  upon  the  subject.    We 
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have  re-examined  a  large  number  of  the  cases  in  which  the 
question  has  been  considered,  and  we  see  no  reason  for 
receding  from  our  decision  in  the  Franke  Case.  We  there- 
fore hold  that  the  action  was  properly  brought  against  the 
railroad  company. 

It  is  next  claimed  by  the  appellant  that  the  finding  of  the 
jury  to  the  effect  that  the  fire  originated  on  the  defendant's 
right  of  way  by  a  spark  from  a  locomotive  engine  on  its 
railroad  is  not  supported  by  the  evidence.  The  evidence  on 
this  question  is  circumstantial,  but  we  think  it  is  sufficient  to 
support  the  finding.  A  witness  who  was  working  in  the  field 
adjacent  to  the  tracks  testified  that  he  saw  a  freight  train 
going  by  that  morning ;  that  it  was  going  up  a  grade,  labor- 
ing hard  and  running  very  slow ;  about  half  an  hour  after  the 
train  passed  he  observed  smoke  rising  above  the  trees.  The 
plaintiff  testified  that  when  he  discovered  the  fire  he  looked 
to  see  where  it  had  originated,  and  found  that  it  had  started 
within  a  few  feet  of  the  tracks  and  had  burned  south  from 
there  through  the  fence  on  his  land.  It  appeared  that  the 
wind  was  from  the  north  or  northeast ;  that  there  were  no 
other  fires  in  the  vicinity  at  that  time,  and  there  is  nothing 
in  the  evidence  to  indicate  that  the  fire  might  have  originated 
from  any  other  cause.  When  the  section  foreman  heard  of 
the  fire  he  took  six  men  to  the  scene,  worked  about  an  hour 
and  a  half,  and  thought  they  had  the  fire  under  control.  It 
broke  out  again  later  on  the  same  day,  when  the  sectionmen 
returned  and  worked  two  or  three  hours  in  putting  out  the 
fire.  The  plaintiff  testified  that  he  could  tell  from  the  ap- 
pearance of  the  ground  where  the  fire  had  first  started ;  that 
there  was  a  strong  wind  blowing  from  the  north  and  that  it 
would  not  work  against  the  wind ;  that  while  the  fire  would 
crawl  against  the  wind  there  was  not  enough  material  on  the 
right  of  way  to  feed  it  against  the  wind.  We  think  the  jury 
was  abundantly  justified  in  drawing  the  inference  from  this 
evidence  that  the  fire  was  started  by  a  spark  from  the  loco- 
motive. 
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It  is  also  contended  that  the  judgment  should  have  been 
in  favor  of  the  defendant  because  the  jury  found  that  the 
plaintiff  was  guilty  of  contributory  negligence  in  not  making 
greater  effort  to  extinguish  the  fire  after  discovery  thereof. 
It  will  be  conceded,  of  course,  that  any  want  of  ordinary  care 
on  the  part  of  the  plaintiff  after  discovery  of  the  fire  will  not 
defeat  his  right  to  recover  the  damages  occurring  before  the 
discovery  of  the  fire.  The  amount  of  damage  that  could 
have  been  prevented  had  the  plaintiff  used  ordinary  care 
after,  the  discovery  of  the  fire  was  peculiarly  a  jury  question. 
The  question  seems  to  have  been  submitted  to  the  jury  upon 
proper  instructions,  and  we  cannot  say  that  its  finding  in  such 
respect  is  unsupported  by  the  evidence.  * 

By  the  Court. — ^Judgment  affirmed. 

DoERFLER,  J.,  took  no  part. 

On  July  13,  1921,  a  motion  by  the  appellant  for  a  rehear- 
ing was  granted,  and  the  following  opinion  was  filed  No- 
vember 15,  1921: 

Owen,  J.  Since  the  decision  of  this  court  affirming  the 
judgment  in  this  case  the  supreme  court  of  the  United  States 
has  squarely  held  that  under  the  Federal  Control  Act  and 
Order  No.  50  of  the  director  general  of  railroads  announced 
under  date  of  October  28,  1918,  an  action  of  this  kind  may 
not  be  maintained  against  the  corporation  owning  the  rail- 
road, but  that  by  virtue  of  sec.  10  of  said  act  and  said  Gen- 
eral Order  No.  50  it  can  be  maintained  only  against  the 
director  general  of  railroads.  Missouri  Pac.  /?.  Co.  v.  Ault 
(decided  June  1, 1921 )  41  Sup.  Ct.  593.  It  follows  that  the 
action  should  have  been  dismissed. 

By  the  Court. — ^The  former  judgment  affirming  the  judg- 
ment is  set  aside,  and  the  judgment  appealed  from  is  reversed 
and  the  cause  remanded  with  instructions  to  enter  judgment 
dismissing  the  complaint 
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O'Brien,  Respondent,  vs.  Fred  Kroner  Hardware 

Company,  Appellant. 

June  I — November  15,  ig2i. 

Explosives:  Child  taking  unguarded  dynamite  caps:  Negligence : 
Death:  Criminal  intent  of  children:  Presumption:  Degree  of 
proof:  Municipal  ordinances:  How  pleaded:  Judicial  notice. 

1.  A  city  ordinance  is  not  properly  pleaded  where  the  portions  of 

the  ordinance  recited  in  a  complaint  show  that  a  section  of 
such  ordinance  not  set  forth  is  necessary  to  be  known  to  de- 
termine the  acts  forbidden ;  and  the  court  cannot  take  judicial 
notice  of  the  ordinance. 

2.  Under  the  ^ommon  law,  in  this  respect  still  unchanged  in  Wis- 

consin, a  child  under  the  age  of  fourteen  is  entitled  to  the 
presumption  that  there  is  a  want  of  sufficient  understanding* 
or  mental  capacity  to  form  a  criminal  intent.  In  a  criminal 
case  this  presumption  must  be  overcome  by  evidence  which 
satisfies  beyond  a  reasonable  doubt,  but  in  a  civil  action  a 
clear  and  satisfactory  preponderance  of  the  evidence  suffices. 

3.  A  complaint  by  a  widowed  mother  which  is  construed  on  appeal 

to  allege  that  her  thirteen-year-old  boy,  without  felonious  in- 
tent, took  dynamite  caps  stored  by  the  defendant  outside  of 
its  building  but  on  its  premises  and  adjacent  to  a  public  alley 
in  which,  to  defendant's  knowledge,  children  were  accustomed 
to  play,  and  that  the  boy  took  the  caps  on  a  visit  to  a  neighbor- 
ing state,  where  as  a  result  of  an  explosion  while  playing  with 
the  caps  he  was  killed,  states  a  cause  of  action. 

« 

Appeal  from  an  order  of  the  circuit  court  for  La  Crosse 
county:  E.  C.  Higbee,  Circuit  Judge.    Affirmed. 

The  substance  of  the  lengthy  complaint  is  as  follows: 

Plaintiff  is  the  mother  of  a  boy,  Adena  Hopkins,  who  was 
killed  October  22,  1919,  then  of  the  age  of  thirteen;  that 
the  father  of  the  boy  was  dead  and  the  mother  would  have 
been  entitled  to  the  earnings  of  the  infant  until  his  majority 
and  had  reason  to  expect  assistance  from  him  if  he  had  lived 
until  that  period. 

That  the  defendant,  a  Wisconsin  corporation,  is  a  whole- 
sale and  retail  dealer  in  hardware  and  also  deals  in  dynamite 
exploders  or  fulminate  caps,  which  are  articles  liable  to  ex- 
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plode  if  picked  with  a  pin  or  knife.  That  the  defendant 
owned  a  building  in  La  Crosse  extending  about  100  feet 
across  a  lot  of  about  150  feet;  that  the  fifty  feet  in  the  rear 
of  said  building  extended  to  the  public  alley,  and  that  such 
place  and  the  adjoining  place  in  the  rear  of  said  building  and 
of  the  othir  buildings  in  said  alley  had  been,  to  the  knowl- 
edge of  the  defendant,  used  by  .children  in  that  vicinity  for 
playing  games. 

That  defendant's  building  was  used  by  it  for  storage  pur- 
poses on  both  the  first  and  second  floor,  and  that  the  building 
had  been  allowed  to  become  out  of  repair,  with  the  rear  door 
thereof,  opening  onto  said  vacant  places,  left  open  and  un- 
locked, and  the  panes  of  glass  alongside  such  door  were 
broken ;  that  there  was  a  stairway  in  the  rear  of  the  build- 
ing from  the  first  to  the  second  floor,  with  a  door  on  the 
second  floor  also  left  unlocked,  and  that  the  windows  on  the 
second  floor  had  been  broken  for  a  long  time.  That  prior 
to  October  17,  1919, 

"the  defendant  carelessly  and  negligently  and  in  violation  of 
the  law  and  statutes  of  the  state  of  Wisconsin  in  such  case 
made  and  provided  and  the  ordinances  of  the  city  of  La 
Crosse,  and  especially  section  No.  4  of  ordinance  No.  37  of 
the  city  of  La  Crosse,  left  on  the  ground  near  the  door  in  the 
rear  of  the  first  floor  of  said  building,  wholly  exposed  and 
accessible  to  children  of  tender  years,  refuse  and  empty 
boxes,  among  which  was  a  wooden  box,  which  said  box  con- 
tained tin  boxes  containing  dynamite  exploders  or  caps,  the 
property  of  «aid  defendant ;  that  said  exploders  or  caps  are 
about  one  and  one-half  inches  long  and  about  the  size  of  a 
(>ercussion  cap,  and  that  said  tin  boxes  containing  said  caps 
or  exploders  were  covered  and  surrounded  with  sawdust." 
"That  said  section  4  of  ordinance  No.  Z7  is  as  follows: 
'Potvder  magazines  to  be  approved  by  council — Section  4. 
All  gunpowder  and  other  explosive  materials  of  the  kind 
hereinbefore  mentioned  except  as  provided  in  section  3  of 
this  ordinance,  brought  within  the  corporate  limits  of  this 
city  for  sale  or  other  purposes,  shall  be  deposited  and  kept  in 
such  powder  magazine  or  magazines  as  may  from  time  to 
time  be  approved  of  and  designated  for  that  purpose  by  the 
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common  council ;  and  no  person  shall  keep  or  have  or  suffer 
to  be  kept  or  had  in  any  building  or  place  by  him  or  her 
owned  or  occupied  in  this  city,  except  in  the  said  powder 
magazine  or  magazines,  any  greater  quantity  of  gunpowder 
or  other  explosive  materials  than  is  mentioned  in  the  third 
section  hereof  for  any  longer  period  than  twelve  ly>urs.  Any 
person  violating  any  provision  of  this  section  shall,  upon 
conviction  thereof,  be  punished  by  fines  of  not  less  than  ten 
dollars,  nor  more  than  one  hundred  dollars.'  *' 

(Section  3  mentioned  in  the  foregoing  section  4  of  the 
said  ordinance  is  not  quoted  or  otherwise  mentioned.) 

That  on  said  October  17,  1919,  the  boy  Adena  with  a 
number  of  other  boys  was  attracted  to  the  defendant's  old 
and  dilapidated  building  and  the  refuse  in  boxes  lying  near 
the  door. 

"That  by  reason  of  the  carelessness  and  negligence  of  de- 
fendant in  allowing  said  building  to  become  out  of  repair, 
and  the  carelessness  and  negligence  of  the  defendant  in  leav- 
ing said  refuse  and  empty  boxes  and  said  box  of  exploders 
and  caps  hereinbefore  mentioned  open  and  exposed,  the  said 
Adena  Hopkins  discovered  said  box  of  caps  and  exploders, 
and  then  and  there  reached  his  hand  into  said  wooden  box 
and  obtained  two  of  the  tin  boxes  containing  said  caps  and 
exploders  and  carried  them  to  his  home  in  the  city  of  La 
Crosse.  .  .  .  That  the  said  Adena  Hopkins  was  then  of  the 
age  of  thirteen  years,  and  had  no  experience  whatever  with 
exploders  or  caps,  and  had  no  knowledge  or  information  of 
the  dangerous  composition  of  said  caps  or  exploders  or  their 
use  or  the  great  peril  and  danger  incurred  in  handling  the 
same,  nor  was  there  anything  in  the  construction  or  appear- 
ance of  said  caps  and  exploders  to  cause  a  child  of  the  age  of 
the  said  Adena  Hopkins  to  believe  that  there  was  danger  in 
handling  the  same." 

That  on  October  21,  1919,  the  said  Adena  took  the  box 
with  the  caps  and  exploders  to  his  grandmother's  home  in 
McGregor,  Iowa. 

That  on  October  22,  1919,  at  said  home  in  McGregor, 
Adena,  in  total  ignorance  of  the  danger  and  peril  of  handling 
said  caps  and  exploders,  and  on  account  of  his  youth  and  in- 
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experience  and  want  of  judgment,  attempted  to  pick  out 
the  fulminate  composition  in  said  caps  with  a  hat-pin,  and 
ivhile  so  engaged  the  caps  and  exploders  exploded  and  as  a 
result  the  said  boy  was  killed. 

"That  the  injuries  hereinafter  described  were  received  by 
the  said  Adena  Hopkins  without  any  fault  on  his  part ;  that 
the  said  Adena  Hopkins  was  then  and  there  totally  ignorant 
of  the  danger  of  said  caps  exploding,  and  that  said  injuries 
Avere  due  wholly  to  the  carelessness  and  negligence  of  the 
defendant  in  leaving  said  box  containing  said  caps  and  ex- 
ploders in  said  open  and  exposed  place  hereinbefore  described 
so  that  the  said  Adena  Hopkins  and  other  children  playing 
in  said  vicinity  as  hereinbefore  alleged  had  access  to  lliem 
and  through  childish  curiosity  were  attracted  to  said  box 
and  caps  by  reason  of  their  attractive  appearance.  That  said 
i\dena  Hopkins  was  of  immature  judgment,  discretion,  and 
experience  and  was  not  aware  that  he  was  committing  a 
'wrrong  or  an  offense  in  taking  said  boxes  of  exploders  or 
caps,  at  the  time  set  forth  herein." 

The  defendant  demurred  on  the  ground  that  the  complaint 
on  its  face  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  From  the  order  overruling  such  demurrer  de- 
fendant has  appealed. 

For  the  appellant  there  was  a  brief  by  George  H,  Gordon, 
Law  &  Gordon  of  La  Crosse,  and  oral  argument  by  George 
H.  Gordon. 

F.  E.  Withrozv  of  La  Crosse,  for  the  respondent. 

EscHWEiLER,  J.  It  is  to  be  gathered  from  the  complaint 
that  the  pleader  intends  to  charge  that  defendant's  negli- 
gence, if  any,  arises  from  leaving  exposed  on  the  ground 
near  the  door  of  defendant's  warehouse,  either  just  within 
or  just  without  the  building,  certain  dynamite  exploders  or 
caps  which  were  in  tin  containers,  the  containers  being 
packed  in  sawdust  in  a  wooden  box;  that  such  box  was 
wholly  exposed  and  accessible  to  children  of  tender  years; 
and  that  such  acts  were  "in  violation  of  the  law  and  statutes 
of  the  state  of  Wisconsin  in  such  case  made  and  provided 
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and  the  ordinances  of  the  city  of  La  Crosse,  and  especially 
section  No.  4  of  ordinance  No.  37  of  the  city  of  La  Crosse." 

No  statute  of  the  state  is  called  to  our  attention,  nor  can 
we  find  any,  which  could  be  considered  as  having  been  vio- 
lated by  the  defendant  under  the  facts  recited.  There  is 
nothing  in  sees.  4393a — 1  to  4393a — 7,  Stats.,  inclusive, 
regulating  the  manufacture  and  storage  of  gimpowder  or 
blasting  powder;  or  in  sec.  4398a,  prohibiting  the  sale  or 
transportation  of  explosives  for  unlawful  purposes,  or  in 
sec.  4398/,  as  to  the  storage  or  keeping  of  fireworks  or  fire- 
crackers containing  dynamite  or  other  high  explosives,  that 
can  be  deemed  in  any  way  applicable  to  the  present  situation. 

It  is  also  evident  that  the  ordinance  of  the  city  of  La  Crosse 
upon  which  plaintiff  appears  to  rely  is  not  sufficiently  or  well 
pleaded.  The  portion  recited  in  the  complaint  and  quoted 
supra  shows  on  its  face  that  sec.  3  of  such  ordinance  is 
necessary  to  be  known  or  shown  in  determining  what  is  or 
what  is  not  forbidden  by  the  ordinance.  Fqr  default  of 
proper  pleading  thereof  the  court  cannot  take  judicial  notice 
of  such  ordinance.  State  ex  rel.  Leiser  v.  Koch,  138  Wis. 
27,  29,  119  N.  W.  839;  Jones,  Evidence  (2d  ed.)  §  116. 

In  order  to  sustain  the  complaint,  therefore,  as  stating  a 
cause  of  action  against  the  defendant,  it  must  appear  there- 
from that  there  was  a  breach  by  defendant  of  some  common- 
law  duty  or  obligation  resting  upon  it  towards  the  unfor- 
tunate boy  whose  distressing  and  untimely  death  is  the  reason 
for  the  bringing  of  this  action. 

It  is  extremely  difficult  from  the  language  of  the  complaint 
to  ascertain  whether  the  pleader  intended  to  allege  that  the 
wooden  box  holding  the  tin  containers  with  the  explosives 
was  placed  inside  or  outside  of  defendant's  storage  or  ware- 
house building.  The  complaint  as  a  whole,  with  its  minute 
description  of  the  condition  of  the  building  not  only  on  the 
first  but  on  the  second  floor,  with  the  door  in  the  rear  left 
open  and  the  windows  on  both  floors  broken,  would  strongly 
indicate  that  the  pleader  intended  to  charge  negligence  in 
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leaving  such  dangerous  articles  within  such  a  dilapidated 
building  open  and  accessible  to  children  playing  in  the  alley 
or  the  adjacent  open  space  in  the  rear  of  such  building,  for  it 
is  evident  that  were  they  stored  outside  and  in  the  vacant 
space  of  fifty  feet  in  the  rear  and  adjoining  the  alley,  then 
the  condition  of  the  building  itself  would  be  entirely  imma- 
terial. In  the  memorandum  filed  by  the  trial  court  in  dispos- 
ing of  the  demurrer  he  does  not  state  his  conclusion  on  such 
question,  merely  stating  that  the  negligence  consists  in  leav- 
ing the  articles  on  the  premises  of  the  defendant,  which  state- 
ment of  course  would  be  equally  correct  if  it  referred  to  the 
storage  on  defendant's  lot  and  either  within  or  without  the 
building.  The  appellant  construes  the  complaint  to  allege 
that  the  box  was  stored  within ;  the  respondent,  that  the  box 
was  placed  outside  of  the  building. 

Under  the  liberal  rule  that  has  been  adopted  and  is  being 
followed  by  this  court  in  the  construction  of  pleadings  {Her- 
rem  iK  Konz,  165  Wis.  574,  162  N.  W.  654),  we  shall  as- 
sume for  the  present  disposition  of  this  case  that  it  was  in- 
tended by  the  pleader  to  charge  that  the  wooden  box  in 
question  in  which  were  stored  the  dynamite  exploders  was 
outside  of  the  walls  of  such  warehouse  and  on  the  ground 
in  the  rear  of  the  building  but  upon  the  fifty  feet  of  vacant 
lot  between  the  adjacent  alley  and  the  rear  of  such  building. 
Any  question,  therefore,  as  to  what  might  be  defendant's 
obligations  or  liabilities  if,  as  a  matter  of  fact,  the  box  with 
the  exploders  was  stored  inside  the  four  walls  of  defend- 
ant's building,  is  not  passed  upon  on  this  appeal  and  we  shall 
not  express  any  opinion  thereon. 

The  thirteen-year-old  boy,  Adena,  being  under  the  age  of 
fourteen,  was  within  the  period  of  life  during  which  the 
common  law,  still  unchanged  in  this  state,  has  declared  he"  is 
entitled  to  the  presumption  that  there  is  a  want  of  sufficient 
understanding  or  mental  capacity  to  form  a  criminal  in- 
tent— ^the  necessary  and  essential  element  which  must  be 
found  to  exist  before  a  conviction  can  be  properly  had  of 


244       SUPREME  COURT  OF  WISCONSIN.     [Nov. 

O'Brien  v.  Fred  Kroner  Hardware  Co.  175  Wis.  238. 

one  prosecuted  for  a  breach  of  the  penal  statutes  as  to  such 
offenses  as  larceny.  Up  to  the  age  of  seven  years  the  pre- 
sumption is  conclusive ;  from  then  on  it  is  a  diminishing  one 
until  it  disappears  at  the  age  of  fourteen..  During  the  period 
between  seven  and  fourteen,  "the  dubious  stage  of  discre- 
tion" (4  Bl.  Comm.  223),  it  is  rebuttable,  and  the  state  must 
overcome  it  in  criminal  prosecutions  by  evidence  which  satis- 
fies beyond  a  reasonable  doubt,  the  test  being  not  only 
whether  the  child  so  charged  appreciates  the  moral  difference 
between  right  and  wrong,  but  also  that  the  act  in  question  in 
any  particular  case  is  a  violation  of  the  law.  22  Cyc.  623 ; 
14  Ruling  Case  Law,  p.  264;  Comm.  v.  Mead,  10  Allen  (92 
Mass.)  398;  Allen  v,  U,  S.  150  U.  S.  551,  558,  14  Sup. 
Ct.  196;  State  v.  Yeargan,  117  N.  C  706,  23  S.  E.  153,  36 
•  L.  R.  A.  196. 

The  same  presumption  exists  as  to  wilful  trespass. 
Folsom^Morris  C.  M,  Co.  v.  De  Vork,  61  Okla.  75,  160  Pac. 
64,  L.  R.  A.  1917A,  1290. 

In  such  a  civil  action  as  this,  undoubtedly,  the  rule  would 
be  that  the  presumption  here  indulged  in  need  not  be  over- 
come, as  in  criminal  prosecutions,  beyond  a  reasonable 
doubt,  but  only  by  the  lower  degree  of  proof,  that  is,  such 
as  will  overcome  the  weight  of  the  presumption  by  a  clear 
and  satisfactory  preponderance  of  the  evidence,  but  more, 
of  course,  than  the  mere  fair  preponderance — ^the  require- 
ment as  to  the  usual  issues  of  fact  in  civil  cases.  Poertner 
V.  Poertner,  66  Wis.  644,  647,  29  N.  W.  386 ;  Peterson  v. 
Lemke,  159  Wis.  353,  355,  150  N.  W.  481 ;  Murphy  v.  Es- 
tate of  Skinner,  160  Wis.  554,  563,  152  N.  W.  172;  Jones, 
Evidence  (2d  ed.)  §  195. 

It  must  therefore  be  assumed  in  the  present  disposition  of 
this  case  that  there  was  no  criminal  intent  on  the  part  of  the 
boy  Adena  of  violating  any  penal  statute  in  removing  the  tin 
containers  from  the  wooden  box.  This  therefore  makes  it 
unnecessary  to  determine  what  are  the  liabilities  or  obliga- 
tions of  one  situated  as  was  the  defendant  here  towards 
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another  who  is  subsequently  injured  after  feloniously  taking 
the  personal  property  of  such  a  defendant,  and  on  such  a 
question  we  express  no  opinion  here. 

Assuming,  therefore,  the  absence  of  any  felonious  taking 
by  the  boy,  that  the  wooden  box  of  containers  and  exploders 
Mras  stored  by  defendant,  knowing  their  dangerous  nature, 
outside  of  the  building  and  in  an  open  space  upon  defend- 
ant's own  premises  but  adjacent  to  a  public  alley,  in  which 
space  and  alley,  to  defendant's  knowledge,  children  were 
accustomed  to  gather  and  play,  and  further  that  these  articles 
Mrere  so  taken  by  the  boy  in  a  spirit  of  play  and  as  a  play- 
thing, and  that  such  exposure  of  such  dangerous  articles  was 
the  proximate  cause  of  the  distressing  death  which  followed, 
-we  hold  that  the  complaint  sufficiently  states  a  cause  of 
action,  and  that  the  ruling  of  the  trial  court  to  that  effect  was 
proper  and  must  be  upheld  under  such  decisions  as  Herrem 
V.  Konz,  165  Wis.  574, 162  N.  W.  654,  and  cases  there  cited. 

A  number  of  decisions  from  other  jurisdictions  have  been 
examined  on  this  question  of  the  liability  of  one  who  stores 
or  exposes  such  explosive  substances  at  a  place  accessible  to 
and  frequented  by  children.  Many  will  be  found  in  a  note  to 
Folsom-M orris  C.  M.  Co.  v.  De  Vork,  61  Okla.  75,  160 
Pac.  64,  as  given  in  L.  R.  A.  1917A,  1295. 

In  the  last  cited  case  a  defendant  was  held  liable  for  a 
resulting  injury  from  lighting  a  train  of  powder  which  had 
been  scattered  by  children  from  cans  containing  small 
amounts  of  powder  and  left  upon  defendant's  premises 
where  the  accident  occurred. 

In  Perry  v,  Rochester  L,  Co,  219  N.  Y.  60, 1 13  N.  E.  529, 
L.  R.  A.  1917B,  1058,  it  was  held  there  was  no  liability  by 
.  one  who,  in  violation  of  an  ordinance,  stored  a  chest  con- 
taining nitroglycerine  caps  on  public  lands  in  a  city  where 
two  boys,  thirteen  and  twelve  years  old  respectively,  took 
some  of  the  caps  away  from  that  place  and,  hiding  them  for 
the  night,  used  them  the  following  day  with  a  resulting  ex- 
plosion causing  the  death  of  a  third  child ;  but,  as  was  there 
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indicated,  the  evidence  showed  that  the  original  taking  away 
was  for  profit  and  not  for  play  and  was  in  the  nature  of  a 
theft;  that  the  remoteness  of  time  and  space  was  an  import- 
ant element  in  the  court's  holding  that  such  result  was  not 
within  the  field  of  reasonable  anticipation,  and  therefore  the 
storage  was  not  the  proximate  cause  of  the  injury  within 
the  meaning  of  the  law. 

That  case  approves  of  the  rule  given  in  two  Massachusetts 
cases:  Horan  v.  Watertozim,  217  Mass.  185,  104  N.  E.  464, 
holding  a  town  not  liable  for  personal  injuries  causedby  the 
explosion  of  dynamite  by  boys  who  had  taken  it  from  a  tool 
chest  which  the  employees  of  the  town  had  left  unwatched 
and  unguarded  on  the  highway,  the  ruling  being  based  upon 
the  ground  that  the  defendant  was  not  bound  to  anticipate 
the  theft  of  such  article  and  its  subsequent  use  in  play ;  and 
Jacobs  V,  N.  v.,  N,  H,  &  H.  R.  Co.  212  Mass.  96,  98 
N.  E.  688,  where  the  injury  occurred  by  the  explosion  of  a 
signal  torpedo  ten  days  after  it  had  been  carried  away  by  the 
iptestate's  companions,  again  on  the  ground  that  such  was 
not  within  the  field  of  reasonable  anticipation.  Also  Afflick 
V.  Bates,  21  R.  I.  281,  43  Atl.  539,  which  held  that  there  was 
no  liability  on  the  part  of  the  city  where  explosive  caps  were 
kept  in  a  large  tool  chest  on  a  vacant  lot,  some  of  the  caps 
being  found  on  the  ground  by  two  boys  nine  and  eleven  years 
old  and  taken  by  them  and  given  to  another  boy  aged  four- 
teen, who  in  playing  with  them  injured  the  infant  plaintiff, 
the  ruling  being  based  either  on  the  ground  that  the  city  was 
not  bound  to  guard  against  the  mischievous  and  unlawful 
acts  of  the  persons  who  originally  removed  the  caps,  or  that 
the  carelessness  of  the  boy  in  exploding  them  was  an  inter- 
vening cause. 

Hall  V.  N.  K  Tel  Co.  214  N.  Y.  49,  108  N.  E.  182,  holds 
that  no  liability  could  be  maintained  against  defendant  whose 
servants  used  denatured  alcohol,  a  poison,  and  left  a  bottle 
of  such  fluid  standing  by  the  roadside,  where  the  plaintfff, 
aged  nine,  and  the  brother,  seven  years  of  age,  took  the 
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bottle  horne^  poui'ed  some  of  the  contents  on  the  grass  and 
the  younger  brother  set  fire  to  it  and  the  plaintiff  was  burned, 
becsLuse  the  facts  did  not  show  a  condition  within  the  field 
of  reasonable  anticipation. 

Xhere  are  cases  in  which  the  defendant  was  held  not 
liable  because  there  was  some  substantial  interval  of  time 
and  space  intervening  the  taking  away  of  the  dangerous  ex- 
plosive and  the  explosion  itself,  such  as  Carpenter  v.  Miller 
<&-  Son,  232  Pa.  St.  362,  81  Atl.  439,  36  L.  R.  A.  n.  s.  932 ; 
Bennett  v,  Odell  Mfg.  Co.  76  N.  H.  180,  8  i\tl.  642. 

Other  cases  again  sustain  the  view  that  liability  arises  even 
where  considerable  time  has  elapsed.  Barnett  v.  Cliffside 
Mills,  167  N.  C  576,  83  S.  E.  826;  Mathis  v.  Granger  B.  & 
T.  Co.  85  Wash.  634,  149  Pac.  3 ;  Mills  v.  Central  of  Georgia 
R.  Co.  140  Ga.  181,  78  S.  E.  816.  In  this  latter  case  the 
injury  was  caused  to  a  boy  eight  years  old  by  the  exploding 
of  a  track  torpedo  picked  up  by  a  fifteen-year-old  brother  not 
knowing  of  the  incident  danger.  Juntti  v.  Oliver  I.  M.  Co. 
1 19  Minn.  518,  138  N.  W.  673,  42  L.  R.  A.  n.  s.  840,  where 
a  defendant  left  unguarded  on  its  premises  near  a  public 
street  a  dangerous  substance  knowing  that  children  were  in 
the  habit  of  using  such  substance  by  pouring  water  on  it,  and 
where  a  five-year-old  child  so  finding  and  using  it  was  in- 
jured. Eckart  V.  Kiel,  123  Minn.  114,  143  N.  W.  122, 
where  a  defendant  was  held  liable  for  leaving  dynamite  caps 
in  his  granary  in  his  barn  which  he  then  sold,  and  sometime 
thereafter  the  buyer's  son  found  the  same  and  was  injured 
by  the  explosion. 

In  the  case  at  bar  we  have  both  remoteness  of  time  and 
space  from  the  place  where  the  explosive  was  found  and  the 
place  where  the  injury  occurred.  That,  as  a  fact,  may  be  of 
considerable  weight  in  the  final  determination  of  this  case 
by  jury  or  court  as  to  whether  the  unfortunate  result  here 
was  within  or  without  the  field  of  reasonable  anticipation; 
but  we  are  not  prepared  to  now  hold  upon  the  complaint  and 
as  a  conclusion  of  law  that  it  was  without  such  field.    On  the 
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other  hand,  there  was  here  no  intervening  act  by  another 
human  agency  than  the  boy  himself,  such  as  is  held  in  some 
of  the  above  cited  cases  to  be  such  an  interrupting  cause  as 
breaks  the  chain  of  causal  connection  between  the  alleged 
negligence  and  the  result  for  which  a  liability  is  claimed. 

The  demurrer  to  the  complaint  as  we  now  construe  it  was 
therefore  properly  overruled. 

By  the  Court, — ^Order  affirmed. 

RosENBERRY,J.,  disscnts. 


Estate  of  Johnson:  Buth,  Administrator,  Appellant,  vs. 

Davis,  Respondent. 

September  20 — November  15,  1^21. 

Dower:  Tenancy  in  common  before  assignment:  Insurable  interest 
of  dower  tenant:  County  court:  Jurisdiction:  Claims  against 
decedents. 

1.  The  widow  and  heirs  of  a  decedent  are  tenants  in  common  until 

assignment  of  dower,  and  prior  to  such  assignment  the  widow 
has  no  vested  freehold  estate. 

2.  Where  the  homestead  of  decedent  was  assigned  to  his  daughter 

subject  to  the  dower  and  homestead  rights  of  the  widow,  who 
within  a  year  remarried,  a  parol  agreement  between  the 
daughter  and  the  widow  to  the  effect  that  the  widow  was  to 
continue  to  occupy  the  premises  rent  free  in  consideration  of 
keeping  them  insured  could  not  affect  the  nature  of  the  in- 
terest which  the  widow  had  in  the  real  estate  at  the  time  of 
her  death,  her  dower  interest  being  unassigned  and  unad- 
measured. 

3.  The  tenant  in  dower  had  an  insurable  interest  in  the  premises, 

and  when  her  administrator  collected  the  proceeds  of  the 
policy  he  held  them  for  the  proper  owner ;  and  while  no  claim 
need  be  filed  against  her  estate,  the  county  court  had  jurisdic- 
tion to  determine  the  ownership  of  the  fund  in  an  action  to 
charge  the  administrator  as  a  trustee  of  funds  in  his  pos- 
session. 

4.  The  tenant  in  dower  having  lost  her  life  in  the  fire  which  de- 

stroyed the  premises,  she  had  no  interest  in  them  when  the 
loss  occurred,  and  the  proceeds  of  the  policy  belong  to  the 
owner  in  fee. 
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Appeal  from  a  judgment  of  the  county  court  of  Shawano 
county:  F.  A.  Jaeckel,  Judge.    Affirmed. 

Charles  Johnson  died  intestate  in  the  year  1914.  Appro- 
priate proceedings  were  had  in  the  county  court  for  the  pro- 
bate of  his  estate,  and,  by  the  final  decree,  his  homestead  was* 
assigned  to  his  daughter,  /.  P.  Davis,  the  respondent,  subject 
to  the  dower  and  homestead  rights  of  his  widow,  Ada  G. 
Johnson.  About  one  year  after  the  death  of  Charles  John- 
son his  widow  remarried. 

On  January  4,  1920,  the  house  situated  upon  the  home- 
stead was  destroyed  by  fire,  in  which  Ada  G.  Johnson  lost 
her  life,  her  second  husband  having  predeceased  her.  Peti- 
tion for  probate  of  her  estate  was  filed  February  2, 1920,  and 
by  order  of  the  county  court  creditors  were  required  to  file 
their  claims  on  or  before  June  2,  1920,  on  penalty  of  having 
the  same  barred  for  failure. 

On  October  2,  1920,  7.  P.'  Davis,  the  daughter,  filed  a 
petition  in  the  county  court  of  Shawano  county  in  which  tlie 
facts  already  referred  to  were  set  out,  and  it  was  further 
alleged  that  Edith  Johnson  continued  to  occupy  the  premises 
referred  to  here  as  a  homestead  at  the  time  of  her  death ;  that 
Edith  Johnson  had  the  premises  insured  against  loss  by  fire 
in  the  sum  of  $1,000,  which  insurance  covered  the  entire 
premises ;  that  it  was  the  intention  of  Edith  Johnson  to  in- 
sure the  said  premises  as  a  whole  without  respect  to  her  par- 
ticular interest  or  that  of  the  petitioner.  The  petitioner 
prayed  "that  the  insurance  money  derived  from  the  loss  of 
such  building  be  paid  over  to  your  petitioner  as  the  remain- 
derman by  the  administrator  and  that  said  insurance  money 
be  not  assigned  as  a  part  of  the  estate  of  Edith  Johnson." 

Upon  the  hearing  there  was  testimony  to  the  effect  that 
during  the  time  of  the  administration  of  the  estate  of  Charles 
Johnson  an  agreement  was  entered  into  between  the  de- 
ceased, Ada  G.  Johnson,  and  the  petitioner,  7.  P.  Davis,  to 
the  effect  that  Ada  G.  Johnson  was  to  continue  to  occupy  the 
premises  rent  free,  that  she  was  to  receive  certain  personal 
property  at  a  valuation  favorable  to  her,  and  that  in  consid- 
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eration  thereof  she  was  to  keep  the  premises  insured.  7.  P. 
Davis  was  the  step-daughter  of  Ada  G.  Johnson,  who  was 
the  second  wife  of  Charles  Johnson.  The  relations  between 
them  were  not  cordial  and  might  be  properly  described  as 
unfriendly. 

Upon  the  hearing  Ada  G.  Johnson  was  variously  referred 
to  as  Ada  G.  Johnson  and  Edith  Johnson.  In  the  findings 
she  was  described  as  Edith.  The  court  found  the  facts  as 
alleged  in  the  petition  and  in  ,accordance  with  the  evidence 
introduced  at  the  hearing,  and  concluded,  as  a  matter  of  law, 
that  the  petitioner  was  entitled  to  the  sum  of  $1,000  for  the 
insurance  money  paid  to  the  administrator  on  account  of  the 
loss  of  the  buildings  and  that  the  heirs  of  Edith  Johnson  had 
no  interest  therein.  Judgment  was  entered  accordingly, 
from  which  the  administrator  appeals. 

For  the  appellant  there  was  a  brief  by  Dillett  &  Fischer  of 
Shawano,  and  oral  argument  by  C.  P.  Dillett, 

For  the  respondent*  the  cause  was  submitted  on  the  brief 
of  P.  /.  Winter  of  Shawano. 

RosENBERRY,  J.  The  appellant  assigns  as  error,  first,  the 
finding  by  which  the  agreement  between  the  respondent  and 
Ada  G.  Johnson  was  established,  and  second,  the  conclusion 
of  law  that  the  daughter,  the  petitioner,  and  respondent  here, 
is  entitled  to  the  insurance  money.  It  is  further  urged  on 
behalf  of  the  appellant  that  if  the  claim  in  question  is  a  valid 
and  proper  one  it  was  not  filed  within  the  time  limited  by  law 
and  is  therefore  barred  by  sec.  3844,  Stats. 

If  the  right  of  the  respondent  depends  upon  the  contract 
alleged  and  found  to  have  been  made  between  the  daughter 
and  widow  of  Charles  Johnson,  the  point  of  the  statute  of 
limitations  seems  to  be  well  taken.  Under  such  circum- 
stances the  liability  of  the  administrator,  if  any,  must  be  by 
virtue  of  a  claim  against  the  estate  of  Ada  G.  Johnson. 

The  respondent  contends,  however,  that  she  is  entitled  to 
recover  for  the  reason  that  it  was  the  duty  of  Ada  G.  John- 
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son,  being  in  possession  as  the  owner  of  a  life  estate  in  the 
property,  to  insure  the  same ;  that  she  did  insure  the  property 
ag^ainst  loss  by  fire,  and  that  the  proceeds  of  such  insurance 
belong^  to  her  as  remainderman,  or,  at  best,  that  the  title  of 
the  insured  was  in  the  nature  of  a  trust  for  the  benefit  of 
the  remainderman  and  funds  must  be  devoted  to  the  restora- 
tion of  the  building. 

It  is  well  established  that  the  widow  and  the  heirs  are 
tenants  in  common  until  assignment  of  dower.  Wooster  v. 
Hunts  Lyman  Iron  Co,  38  Conn.  256 ;  Montague  v.  Selb,  106 
111.  49 ;  Knolls  V.  Barnhart,  71  N.  Y.  474. 

Prior  to  the  assignment  of  her  dower  a  widow  has  no 
vested  freehold  estate.  Farnsworth  v.  Cole,  42  Wis.  403 ; 
Houfe  V.  McGivern,  25  Wis.  525. 

The  parol  agreement  between  the  parties  could  not  affect 
the  nature  of  the  interest  which  Ada  G.  Johnson  had  in  the 
real  estate,  which  was  an  unassigned  and  unadmeasured 
dower  interest.  Therefore,  down  to  the  time  of  the  death  of 
Ada  G.  Johnson  the  petitioner  and  Ada  G.  Johnson  remained 
tenants  in  common  of  the  premises.  Not  being  the  owner  of 
a  life  estate,  that  part  of  the  brief  of  counsel  devoted  to  the 
question  of  the  duties  and  liabilities  of  a  life  tenant  to  the 
remainderman  becomes  immaterial. 

At  the  time  the  contract  of  insurance  was  entered  into 
Ada  G.  Johnson  had  an  insurable  interest  in  the  property. 
The  evidence  in  the  case  is  very  meager,  but  it  would  appear 
that  the  property  was  indivisible.  She  had  a  right,  therefore, 
to  one  third  of  the  rents  and  profits  of  the  property  during 
the  term  of  her  natural  life.  Against  the  loss  of  the  use  of 
the  property  she  had  a  right  to  insure.  The  extent  of  this  in- 
terest at  the  time  the  contract  of  insurance  was  entered  into, 
as  well  as  the  extent  of  her  interest  at  the  time  when  the  loss, 
if  any,  might  accrue,  was  readily  ascertainable  under  estab- 
lished rules  of  law.  The  policy  was  therefore  issued  upon 
the  whole  property  and  covered  the  respective  interests  of 
the  owners  as  their  interests  might  appear.    She  took  out  the 
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contract  of  insurance,  and  the  contract  was  as  to  her,  there- 
fore, fully  performed,  and  no  facts  are  alleged  showing  any 
breach  of  the  contract  on  her  part.  Therefore  no  claim  can 
be  made  against  the  estate  by  reason  of  the  contract  into 
which  she  entered,  which  results  in  the  conclusion  that  there 
was  no  need  to  file  a  claim.  The  administrator  having  re- 
ceived the  money,  the  proceeding  is  one  to  establish  the  in- 
terest of  the  respective  parties  to  the  fund.  On  behalf  of 
the  appellant  it  was  cohtended  that  the  county  court  had  no 
jurisdiction  to  entertain  such  a  proceeding. 

'*Sec.  2443.  The  jurisdiction  of  the  county  court  shall 
extend  to  .  .  .  all  matters  relating  to  the  settlement  of  the 
estates  of  such  deceased  persons  and  of  such  minors." 

Manifestly  the  estate  in  this  case  could  not  be  settled  until 
the  title  to  the  fund  in  his  hands  was  ascertained.  It  came 
rightfully  into  his  possession  as  administrator.  It  is  an 
action  to  charge  him  as  trustee  with  a  fund  rightfully  in  his 
possession  as  administrator  of  the  estate  of  the  deceased.  We 
think  within  the  doctrine  of  Wisdom  v.  Wisdom,  155  Wis, 
434,  145  N.  W.  126,  the  county  court  was  authorized  to  take 
jurisdiction  of  this  proceeding.  Whether  or  not  its  jurisdic- 
tion was  exclusive  we  do  not  determine. 

The  thing  insured  against,  so  Jar  as  the  deceased  was  con- 
cerned, was  a  loss  of  her  interest  in  the  property.  That  of 
necessity  must  be  measured  by  the  extent  of  her  interest  in 
the  property  at  the  time  the  loss  accrues.  In  this  case,  she 
having  died  in  the  fire  which  destroyed  the  premises,  she  had, 
when  the  loss  accrued,  no  interest.  The  entire  fund,  there- 
fore, belonged  to  the  respondent,  /.  P.  Davis, 

By  the  Court. — ^Judgment  affirmed. 
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State  ex  rel.  Smith,  Appellant,  vs.  County  Board  of 

Outagamie  County,  Respondent. 

September  20 — November  15,  ip2i. 

Courts:  Special  municipal  courts:  Creation  by  county  board:  Re- 
scission of  action:  Sufficiency  of  resolution:  Good  faith  of 
county  board:  Presumption:  Constitutional  law:  Presumption 
of  validity  of  statute:  Delegation  of  legislative  power: 
Judges:  Change  of  compensation  during  term, 

1.  Under  sec.  2523 — 2,  Stats.,  authorizing  the  county  board  of 

supervisors  of  any  county  to  adopt  the  provisions  of  sees. 
2523 — 1  to  2523 — 21,  inclusive,  and  to  provide  for  a  special 
municipal  court  or  courts  as  provided  therein,  and  by  resolu- 
tion at  any  time  thereafter  to  rescind  its  action  and  abolish 
the  same,  it  was  competent  for  a  county  board  to  adopt  the 
statute,  determine  the  place  or  places  where  the  judge  should 
hold  his  office,'  and  provide  suitable  quarters  therefor ;  and  its 
action  in  adopting  the  statute  by  resolution,  and  by  a  further 
resolution  providing  for  a  special  municipal  court  to  be  held 
in  certain  named  places  in  the  county,  was  authorized.  The 
statute  was  a  valid  enactment  although  operative  only  after  a 
resolution  adopting  it.  State  ex  rel,  Williams  v.  Sawyer  Co, 
140  Wis.  634. 

2.  Said  sec.  2523 — 2  does  not,  so  far  as  it  authorizes  the  county 

board  to  rescind  its  action,  unconstitutionally  delegate  legis- 
lative power  to  the  board,  notwithstanding  sec.  2,  art.  VII, 
Const.,  relative  to  the  establishment  of  inferior  courts,  since 
the  question  of  rescinding  such  action  involves  a  question  of 
fact  whether  the  court  is  any  longer  necessary. 

3.  The  legislature  cannot  delegate  its  general  power  to  legislate, 

conferred  by  the  constitution,  but  it  may  authorize  many 
things  to  be  done  by  others  which  it  might  properly  do  itself 
if  it  were  practicable. 

4.  The  validity  of  a  statute  must  be  presumed  until  the  violation  of 

the  constitution  is  shown  beyond  reasonable  doubt,  especially 
where  to  hold  the  statute  unconstitutional  would  cast  serious 
doubt  on  numerous  other  statutes. 

5.  A  resolution  declaring  that  the  members  of  the  county  board 

were  in  favor  of  abolishing  the  court  theretofore  established, 
.and  directing  that  no  county  order  be  drawn  or  paid  for  any 
salary  or  other  expense  in  connection  with  the  court,  suf- 
ficiently indicated  an  intention  to  rescind  the  former  action 
of  the  board  in  adopting  the  statute. 
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6.  It  was  within  the  discretioi\of  the  county  board  to  rescind  its 

action  in  adopting  the  statute  providing  for  special  municipal 
courts,  and  it  cannot  be  presumed  that  the  members  of  the 
board  acted  in  bad  faith. 

7.  Sec.  26,  art.  IV,  Const.,  providing  that  the  compensation  of 

public  officers  shall  not  be  increased  or  diminished  during  their 
term  of  office,  has  no  application  to  the  action  of  a  county 
board  of  supervisors  in  rescinding  its  previous  action  adopt- 
ing the  statute  providing  for  special  municipal  courts,  as  the 
office  of  judge  of  such  court  is  not  a  constitutional  office,  but 
one  which  may  be  created  and  abolished  by  the  legislature  at 
will.  Said  sec.  26  applies  only  to  officers  having  a  fixed  salary 
from  the  state. 

Appeal  from  an  order  and  a  judgment  of  the  circuit  court 
for  Outagamie  county:  Edgar  V.  Werner,  Circuit  Judge. 
Affirmed, 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  £.  C.  Smith  of  Seymour,  and  for  the  respondent  on  that 
of  F.  V.  Heinemann  of  Appleton,  district  attorney. 

V 

Jones,  J.  This  is  an  appeal  from  an  order  quashing  a  writ 
of  certiorari,  and  judgment  sustaining  action  of  the  county 
board  of  supervisors  of  Outagamie  County, 

The  petition  alleged  that  on  the  10th  of  March,  1916,  thie  • 
county  board  for  said  county  duly  adopted  the  provisions  of 
sees.  2523 — 1  to  2523 — 21,  inclusive,  of  the  Revised  Stat- 
utes, and  afterward  duly  provided  for  a  special  municipal 
court  for  said  county,  and  ''designated  the  said  city  of  Sey- 
mour and  the  villages  of  Black  Creek,  Shiocton,  and  Bear 
Creek  as  the  place  of  holding  said  court,'*  and  that  on  the  4th 
of  April,  1916,  petitioner  was  duly  elected  judge  of  said 
court  for  four  years  commencing  June  4,  1916;  that  he  duly 
qualified  and  had  ever  since  performed  the  duties  of  the  of- 
fice; that  on  December  6,  1917,  the  county  board  passed  a 
resolution  abolishing  said  court  and  instructed  the  county 
clerk  that  no  more  county  orders  be  drawn  or  payments 
made  for  salary  or  expense ;  and  that  the  county  board  has 
since  refused  to  pay  the  salary.     Petitioner  alleges  that  the 
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said  action  of  the  county  board  was  unconstitutional  and 
void.  The  last  resolution  of  the  county  board  was  entitled 
"Resolution  to  abolish  special  municipal  court."  The  ma- 
terial parts  were: 

"Whereas,  there  is  at  the  present  time  located  in  Outa- 
gamie County  what  is  known  as  the  First  Special  Municipal 
Court,  created  under  sections  2523 — 1,  2523 — 21,  of  the 
Wisconsin  Statutes,  under  an  act  which  provides  that  county 
boards  may  create  or  abolish  such  municipal  courts ;  and 

"Whereas,  no  report  has  been  submitted  to  this  board  rela- 
tive to  any  transaction  during  the  time  this  court  has  been 
in  existence ;  and 

"Whereas,  from  all  information  available,  no  county 
business  has  been  brought  before  this  court  at  any  time  since 
same  was  established : 

"Now,  therefore,  be  it  Resolved,  that  we,  members  of  the 
Outagamie  county  board  of  supervisors,  in  annual  session 
assembled,  are  in  favor  of  abolishing  this  court ;  and 

"Be  it  further  Resolved,  that  no  county  order  be  drawn  or 
paid  for  any  salary  or  other  expense  in  connection  with  this 
municipal  court." 

The  sections  of  the  statute  applicable  are  as  follows: 

"Section  2523 — 1.  There  is  hereby  created  and  estab- 
lished in  each  county  of  this  state  one  or  more  courts,  as  may 
be  provided  for,  to  be  known  and  designated  as  special  mu- 
nicipal courts  and  with  the  powers  and  jurisdiction  as  here- 
after provided. 

"Section  2523 — 2.  The  county  board  of  supervisors  of 
any  county  may,  by  a  majority  of  all  members-elect,  adopt 
the  provisions  of  sections  2523 — 1  to  2523 — 21  inclusive,  by 
resolution,  and  upon  such  adoption  may  thereafter,  in  like 
manner  and  upon  a  like  vote,  provide  for  a  special  municipal 
court  or  courts  as  herein  provided,  to  be  known  and  desig- 
nated as  the  First  (or  other  numerical  designation)  Special 

Municipal  Court  of County ;  and  by  a  resolution  of 

said  board,  adopted  by  a  majority  of  the  members-elect,  at 
any  time  thereafter  rescind  its  action  and  abolish  the  same ; 
and  such  board  shall  determine  the  place  or  places  where  the 
judge  of  any  such  court  shall  hold  his  office  and  provide 
suitable  quarters  therefor.     Such  court  shall  be  provided 
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with  an  official  seal,  necessary  dockets  and  records,  station- 
ery and  blanks." 

Sec.  2523 — ^  provides  for  the  mode  of  election,  the  term 
of  office,  and  prescribes  the  terms  of  eligibility.  Other  sec- 
tions relate  to  the  jurisdiction  and  other  subjects.  The 
original  statute,  which  went  into  effect  in  1907,  did  not  con- 
tain  the  clause  authorizing  county  boards  to  rescind  their 
action.  This  clause  was  added  by  amendment  in  1909  and 
before  the  action  of  the  county  board  adopting  the  statute  in 
question.  The  trial  court  filed  an  elaborate  opinion  and  held 
that  it  was  beyond  the  power  of  the  legislature  to  give  county 
boards  authority  to  say  in  how  many  different  places  one 
court  created  under  the  act  shall  hold  court  "by  giving  the 
county  board  discretion  to  determine  more  than  one  place 
where  the  judge  of  any  such  court  shall  hold  his  office  and 
create  a  circuit." 

The  opinion  further  stated : 

"In  this  resolution  the  county  board  attempted  to  dele- 
gate the  power  or  discretion  to  the  judge  elected  to  deter- 
mine as  to  the  time  and  the  days  when  the  court  shall  go  to 
these  places  designated,  and  assumed  that  they  had  the 
power  to  do  so.  There  is  but  one  conclusion,  that  the  act 
vested  in  the  county  boards  legislative  powers  and  discretion, 
and,  if  so,  the  law  is  unconstitutional." 

The  trial  court  was  of  the  opinion  that  if  the  law  should 
be  held  constitutional  the  resolution  of  the  board  abolish- 
ing the  court  would  be  valid.  The  judgment  quashing  the 
writ  proceeded  on  the  theory  that  the  county  board  had  the 
right  to  abolish  the  court  since  the  law  under  which  they  had 
acted  was  unconstitutional  and  it  was  their  duty  to  rescind 
their  action. 

We  are  relieved  from  the  necessity  of  any  elaborate  dis- 
cussion of  some  of  the  questions  involved  in  this  case  by  the 
decision  in  State  ex  rel.  Williams  v.  Sawyer  Co,  140  Wis. 
634,  123  N.  W.  248.  That  was  also  a  writ  of  certiorari, 
brought  to  review  the  action  of  the  county  board  of  Sawyer 
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county  in  rescinding  a  former  resolution  adopting  the  pro- 
visions of  the  same  statute  as  it  then  existed.  In  that  case  the 
same  resolution  both  adopted  and  undertook  to  create  a  spe- 
cial municipal  court  for  said  county.  In  the  opinion  of  the 
court  by  Mr.  Justice  Barnes  it  is  said: 

"We  do  not  doubt  that  a  valid  option  law  may  be  passed 
providing  for  the  creation  of  municipal  courts.  But  such 
a  law  must  be  complete  and  perfect  in  itself,  and  must  be- 
come operative  upon  a  vote  which  simply  adopts  its  terms. 
Discreticm  to  say  what  the  law  shall  be  after  it  is  adopted,  or 
to  /what  extent.it  shall  be  applicable,  may  not  be  conferred 
on  the  people  of  a  county  or  on  its  board  of  supervisors.  It 
is  here  left  to  the  discretion  of  the  county  board  to  say 
whether  there  shall  be  two  or  more  courts  in  a  given  county. 
This  is  a  legislative  function  which  we  hold  cannot  be  dele- 
gated. The  board  is  given  not  only  the  option  to  adopt  the 
law,  but  the  further  option  to  decide  upon  the  number  of 
courts  that  may  be  established  under  it.  This  cannot  be 
done.  People  ex  rel.  Bolt  v.  Riordan,  73  Mich.  508,  41 
N.  W.  482;  Pueblo  Co.  Comm'rs  v.  Smith,  22  Colo.  534, 
45  Pac.  357,  33  L.  R.  A.  465 ;  State  v.  Nine  Justices,  90 
Tenn.  722,  18  S.  W.  393. 

"As  we  view  the  law,  it  does  create  and  establish  one 
municipal  court  in  each  county  of  the  state,  or  at  least  in  such 
counties  as  had  no  municipal  court  when  the  act  was  passed. 
When  a  county  board  votes  to  adopt  its  provisions,  the  law 
creating  the  single  court  becomes  effective.  Certain  admin- 
istrative and  perhaps  other  functions  are  properly  conferred 
on  the  county  board  to  enable  it  to  execute  and  carry  the  law 
into  effect,  such  as  providing  an  office  for  the  judge  and  de- 
termining his  salary  and  the  places  where  he  shall  hold  court, 
and  the  like.  These  functions  could  be  conferred  on  the 
county  board  of  Sawyer  county  in  a  special  act  creating  a 
municipal  court  for  that  county;  and  we  have  no  doubt  can 
be  conferred  under  a  general  law.  Ryan  v.  Outagamie  Co. 
80  Wis.  336,  50  N.  W.  340;  WenHvorth  v.  Racine  Co.  99 
Wis.  26,  74  N.  W.  551 ;  Bartlett  v.  Eau  Claire  Co.  112  Wis. 
237,  88  N.  W.  61.  But  functions  such  as  these  are  wide 
apart  from  authority  to  create  or  legislate  a  court  into 
existence  in  the  first  instance. 

"No  substantial  reason  occurs  to  us  why  the  valid  portion 
Vol.  175—9 
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of  this  law  should  not  be  upheld.  The  legislature  had  the 
laudable  purpose  in.  mind  of  passing  one  general  act  ap- 
plicable to  the  entire  state  in  lieu  of  enacting  a  multitude  of 
special  acts  limited  in  their  application  to  a  single  county. 
The  valid  portion  of  the  law  will  no  doubt  fulfil  the  re- 
quirements of  most  of  the  counties  of  the  state,  and  it  is 
not  apparent  how  the  void  portion  was  anycondition  or  com- 
pensation for  the  passage  of  the  valid  part.  We  conclude, 
therefore,  that  the  act  is  valid  to  the  extent  of  creating  and 
establishing  one  municipal  court  in  each  county  of  the  state, 
and  that  to  such  extent  only  does  it  become  operative  when 
adopted  in  the  manner  therein  provided."    . 

It  was  held,  however,  in  that  decision  that  the  resolution  of 
the  county  board  was  invalid  because  it  violated  the  plain 
mandate  of  the  statute  requiring  that  the  board  should  first 
adopt  its  provisions  by  resolution,  and  by  a  separate  resolu- 
tion provide  for  the  court  and  the  time  and  places  where  it 
should  be  held,  and  make  the  necessary  provisions  to  put  the 
law  into  operation.  It  will  be  seen  that  according  to  that  de- 
cision it  wa&  competent  for  the  county  board  of  Outagamie 
County  to  adopt  the  statute  and  to  determine  the  place  or 
places  where  the  judge  should  hold  his  office  and  provide 
suitable  quarters  therefor.  When  that  decision  was  written 
the  statute  contained  no  clause  authorizing  county  boards  to 
rescind  their  action,  and  it  was  in  that  state  of  the  statute 
that  the  following  language  was  used: 

'*If  the  law  had  been  properly  adopted  and  the  proper 
resolution  had  been  passed  creating  the  court,  it  would  be 
beyond  the  power  of  a  county  board  by  subsequent  resolu- 
tion to  rescind  its  action,  at  least  in  the  absence  of  express 
legislative  authority  so  to  do.  To  hold  otherwise  would  be 
equivalent  to  saying  that  it  might  repeal  a  law  of  the  legisla- 
ture of  the  state  which  had  become  operative  in  the  particu- 
lar countv.  North-em  T.  Co.  v.  Snvder,  113  Wis.  516,  533, 
89  N.  W.  460."  State  ex  rel  Williams  v.  Sawyer  Co.  140 
Wis.  634,  at  p.  641  (123  N.  W.  248). 

In  that  decision  the  court  adhered  to  the  familiar  rule 
often  declared  by  this  court  that  **the  legislature  cannot  dele- 
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gate  its  power  to  make  a. law,  but  it  can  make  a  law  to 
delegate  a  power  to  determine  some  fact  or  state  of  things 
tipon  which  the  law  makes,  or  intends  to  make,  its  own  ac- 
tion depend." 

Numerous  illustrations  could  be  given  where  statutes  have 
been  passed  of  which  the  parties  interested  are  at  liberty  to 
avail  themselves  or  not  at  their  option.  A  familiar  example 
is  that  of  the  primary  election  law,  which  was  to  become 
operative  only  on  the  approval  of  a  majority  of  the  elector- 
ate. State  ex  rel.  Van  Alstine  v,  Frear,  142  Wis.  320,  125 
N.  W.  961.  Another  was  the  act  making  a  change  to  the 
commission  form  of  government  dependent  upon  a  vote  of 
the  municipality.  See  State  ex  reL  Bloomer  v.  Canavan,  155 
Wis.  398,  145  N.  W.  44.  By  sec.  694a,  Stats.  1898,  county 
boards  were  authorized  to  change  by  resolution  the  method 
of  compensating  sheriffs  from  the  fee  system  there  pre- 
scribed by  law  to  the  salary  system.  In  Northern  T.  Co,  v, 
Snyder,  113  Wis.  516,  89  N.  W.  460,  it  was  held  that  in  the 
absence  of  express  statutory  provision  the  board  had  no 
power  to  change  back  after  adopting  the  salary  system.  It 
was  said  that  where  the  law-making  power  in  enacting  an 
option  law  has  intended  to  give  both  the  power  of  adoption 
and  rescission,  both  powers  have  been  expressly  given.  For 
many  years  there  remained  in  our  Revised  Statutes  a  pro- 
vision, sec.  552,  that  the  voters  of  towns  and  villages  might 
adopt  by  election  the  township  system  of  school  government, 
and  that  by  vote  they  might  abolish  it.  We  have  a  statute 
by  which  county  boards  by  resolution  may  abolish  all  distinc- 
tion between  county  poor  and  town,  city,  and  village  poor 
in  the  county  and  have  the  expense  of  maintaining  all  the 
poor  therein  a  county  charge,  and  by  a  similar  vote  repeal  the 
resolution.  Sees.  49.15,  49.16,  Stats.  Under  most  of  the 
state  constitutions,  when  the  sale  of  intoxicating  liquors  was 
not  entirely  prohibited,  it  has  been  held  that  the  question  of 
authorizing  the  sale  of  liquor  within  a  given  locality  may 
be  left  to  the  determination  of  the  voters  thereof.  12  Corp. 
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Jur.  p.  867.  In  this  state  by  statute  the  voters  were  given  the 
power  to  vote  to  prevent  the  granting  of  licenses  and  after- 
ward to  reverse  such  action.  Sees.  1565a^  1565&,  Stats. 
Other  instances  might  be  cited  where  the  legislature  has 
enacted  statutes  long  acquiesced  in,  depending  for  their  exe- 
cution upon  some  contingency,  as  the -approval  of  the  people, 
or  boards,  or  municipal  bodies. 

Under  the  decision  already  quoted  it  seems  clear  that  the 
county  board  had  the  authority  delegated  by  the  legislature 
to  adopt  the  statute  in  question,  and  that  in  adopting  it  they 
had  proceeded  regularly.  The  question  of  more  difficulty  is 
whether  they  had  the  power  to  rescind  their  action.  When 
the  board  adopted  the  statute  their  action  involved  the  exer- 
cise of  judgment  and  discretion.  When  the  resolution  of  ac- 
ceptance was  presented  they  were  called  on  to  consider 
whether  the  proper  administration  of  justice  in  Outagamie 
County  required  that  a  new  court  should  be  provided  for. 
The  statute  permitting  their  action  was  not  nfendatory.  It 
is  true  that  it  was  a  complete  enactment,  but  it  was  left  to 
the  coimty  board  to  determine  whether  the  county  should 
avail  itself  of  the  statute.  After  this  determination  the 
county  board  had  the  further  discretion  to  determine  the 
place  or  places  where  the  judge  should  hold  his  office,  and 
provide  suitable  quarters,  and  determine  whether  the  fees  to 
be  taxed  should  all  be  paid  to  the  county  or  retained  by  the 
judge,  and  what  his  salary  should  be.  Evidently  there  wa3  a 
delegation  to  the  county  board  of  important  powers  apart 
from  the  mere  adoption  of  the  statute,  and  except  as  to  the 
clause  authorizing  more  than  one  court,  which  is  not  here  in- 
volved, this  court  has  sustained  the  constitutionality  of  the 
act  as  it  existed  before  the  amendment  adding  the  authority 
to  rescind. 

When  the  resolution  to  rescind  was  offered  there  was  pre- 
sented to  the  board  the  question  of  fact  whether  the  situation 
had  so  changed  that  it  was  no  longer  necessary  to  provide  for 
the  court.  There  was  also  presented  the  question  of  fact 
whether  the  judge  had  filed  the  reports  as  to  fees  required 
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by  the  statute  as  a  condition  of  recovering  his  compensation 
for  his  services. 

In  the  interval  between  the  adoption  of  the  first  two  reso- 
lutions and  the  last,  the  legislature  had  enacted  a  statute  de- 
priving the  court  of  all  criminal  jurisdiction.  So  far  as  the 
record  shows,  the  amount  of  civil  business  transacted  had 
been  small  indeed.  The  county  board  evidently  came  to  the 
conclusion  that  the  office  of  judge  of  the  special  municipal 
court  was  little  more  than  a  sinecure  and  that  by  the  express 
languSige  of  the  statute  they  had  the  right  to  rescind  their 
former  action. 

It  is  claimed  by  the  appellant  that  in  adopting  the  pro- 
visions of  the  statute  the  board  exhausted  the  powers  dele- 
gated by  the  legislature,  and  that  the  legislature  had  no 
power  under  the  constitution  to  delegate  the  power  to  rescind 
the  former  action.  Of  course  it  must  be  admitted  that  the 
legislature  cannot  divest  itself  of  the  general  power  to  legis- 
late which  the  constitution  confers.  It  cannot  delegate  its 
general  legislative  authority.  But  the  instances  already  cited 
show  that,  while  the  legislature  cannot  deprive  itself  of  its 
proper  functions,  it  may  authorize  many  things  to  be  done 
by  others  which  it  might  properly  do  itself  if  it  was  practi- 
cable. We  are  convinced  that  the  right  to  rescind  the  resolu- 
tions in  question  was  no  more  an  exercise  of  legislative 
power  than  the  resolutions  themselves.  It  may  be  conceded, 
as  intimated  in  several  decisions,  that  there  was  no  implied 
power  to  retreat  from  the  action  the  board  had  taken  in 
adopting  the  provisions  of  the  statute.  State  vx  rel.  Williams 
V.  Sawyer  Co.  140  Wis.  634,  123  N.  W.  248;  Northern  T. 
Co.  V,  Snyder,  113  Wis.  516,  89  N.  W.  460.  But  we  con- 
strue these  decisions  as  implying,  though  they  do  not  decide, 
that  an  express  delegation  of  such  power  would  be  valid. 

Appellant  relies  on  sec.  2,  art.  VII,  of  the  constitution, 
which  provide^  that  the  legislature  shall  have  power  to  estab- 
lish inferior  courts  in  the  several  counties  and  to  provide  for 
the  election  of  judges  of  municipal  courts. 

It  would  hardly  be  claimed  that  in  establishing  such  courts 
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the  legislature  may  not  use  the  agency  of  the  county  boards 
in  the  several  counties.  Nor  would  it  be  claimed  that  the 
legislature  divests  itself  of  power  to  abolish  such  courts  after 
they  are  created.  There  is  no  language  in  this  article  which 
provides  the  mode  of  establishing  these  courts  or  the  mode 
of  their  abolition.  We  see  no  good  reason  why  the  same 
method  and  agency  used  for  their  establishment  may  not  be 
used  for  their  disestablishment  where  legislative  sanction  is 
expressly  given. 

The  power  of  the  legislature  over  courts  of  inferior  juris- 
diction was  thus  stated  by  Mr.  Justice  Taylor  in  State  ex  reL 
Martin  v.  Kalb,  50  Wis.  178,  at  p.  188  (6  N.  W.  557) : 

"As:  an  inferior  court  of  civil  and  criminal  jurisdiction,  it 
is  the  creature  of  the  statute  and  not  of  the  constitution.  It 
was  a  court  which  the  constitution  permitted  the  legislature 
to  create  and  did  not  prevent  it  from  destroying.  The  legis- 
lature had,  therefore,  plenary  power  over  that  court.  It 
could  create  or  destroy  it  at  its  pleasure ;  and  this  power  of 
creating  or  destroying  these  courts  at  the  will  of  the  legisla- 
ture has  never  been  questioned  and  has  been  frequently 
exercised." 

In  determining  whether  the  clause  of  the  statute  attacked 
is  unconstitutional  we  must  bear  in  mind  the  familiar  rule  of 
construction  that  we  must  presume  in  favor  of  its  validity 
until  the  violation  is  shown  beyond  reasonable  doubt.  There 
seems  special  reason  for  regarding  this  rule  in  this  case,  since 
to  hold  the  statute  unconstitutional  would  cast  serious  doubt 
on  numerous  statutes  where  the  legislature  has  delegated  to 
county  boards  cfnd  other  bodies  the  power  to  act  in  the  per- 
formance of  important  duties  and  also  the  right  to  rescind 
their  action. 

It  is  contended  by  the  appellant  that  the  resolution  of 
December  10,  1917,  was  inoperative  because  it  did  not  follow 
the  language  of  the  statute,  but  merely  registered  a  sentiment 
favorable  to  tlie  abolition  of  the  court  and  instructed  the 
clerk  to  withhold  payment  of  salary  and  expenses.  The 
statute  does  not  prescribe  the  form  of  the  resolution  to  be 
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adopted  by  the  board  in  rescinding  its  action.  It  seems  clear 
to  us  that  although  the  resolution  might  have  been  framed 
in  more  appropriate  language,  the  clear  intention  was  to 
rescind  the  former  action  of  the  board.  In  the  case  of 
Burgess  v.  Dane  Co.  148  Wis.  427,  134  N.  W.  841,  in  the 
opinion  by  Mr.  Justice  Vinje  it  was  said,  page  436: 

"Presumably  the  board  intended  to  comply  with  the  pro- 
visions thereof  and  to  make  the  change  as  the  statute  re- 
quired. Such  presumption  must  prevail  unless  the  language 
used  is  wholly  inconsistent  therewith.  In  the  case  of  minor 
deliberative  bodies  such  as  county  boards,  the  language  of 
their  resolutions  will  receive  a  liberal  construction  in  order 
to  effectuate  their  evident  intents  No  technical  grammatical 
interpretation  will  control.  Hark  v,  Gladivell,  49  Wis.  172, 
5  N.  W.  323;  Wis.  Cent,  /?.  Co,  v.  Ashland  Co,  81  Wis.  1, 
13,50N.  W.937." 

It  is  also  urged  by  the  appellant  that  there  was  lack  of 
good  faith  and  any  legitimate  excuse  for  the  action  of  the 
county  board  in  passing  the  resolution.  We  are  convinced 
that  it  rested  in  the  discretion  of  the  county  board  to  take 
such  action  as  they  did  for  the  reasons  already  stated,  and 
that  we  cannot  presume  that  they  acted  in  bad  faith. 

The  claim  is  made  by  appellant  that  the  action  of  the 
county  board  was  in  violation  of  sec.  26,  art.  IV,  of  the  con- 
stitution, which  provides  that  the  compensation  of  public 
officers  shall  not  be  increased  or  diminished  during  their 
term  of  office. 

For  this  proposition  cases  are  cited  where  the  office  and 
term  of  office  are  prescribed  by  the  state  constitution.  But 
this  provision  of  the  constitution  does  not  apply,  since  the 
office  of  judge  of  the  special  municipal  court  is  not  a  consti- 
tutional office,  but  one  which  may  be  created  and  abolished 
by  the  legislature  at  will.  State  ex  rel.  Martin  v.  Kalb,  50 
Wis.  178,  6  N.  W.  557.  Moreover,  it  has  also  long  been  held 
by  this  court  that  the  clause  of  the  constitution  under  discus- 
sion applies  only  to  officers  having  a  fixed  salary  from  the 
state.    Mihvaukee  Co.  v.  Hackett,  21  Wis.  613;  Rooney  v. 
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Milwaukee  Co.  40  Wis.  23,  26;  State  ex  rel,  Sommer  ^^ 
Erickson,  120  Wis.  435,  98  N.  W.  253. 

Although  our  conclusion  is  based  on  reasons  quite  differ- 
ent from  those  expressed  by  the  trial  court,  we  reach  the 
same  result,  namely,  that  the  action  of  the  county  board 
rescinding  their  former  action  was  valid. 

By  the  Court, — Judgment  affirmed. 

RosENBERRY,  J.,  dissents. 


Krueger  and  another,  Appellants,  vs.  Topp-Stewart 
Tractor  Company  and  another,  Respondents. 

September  20 — November  i^,  iQ2i, 

Electricity:  Transmission  lines:  Acquisition  of  right  of  way:  Com- 
pensation to  landowner:  Damages, 

1.  A  corporation  engaged  in  the  business  of  furnishing  power  was 

granted  the  right,  by  a  good  and  sufficient  conveyance,  to  con- 
struct its  transmission  line  across  plaintiffs'  farm.  It  took 
possession  of  the  right  of  way,  built  its  line,  ever  since  occu- 
pied the  same  by  itself  and  its  grantee,  and  it  has  not  in  any 
manner  repudiated  the  grant.  The  plaintiffs  received  nothing 
for  the  grant,  and  the  minds  of  the  parties  never  met  on  the 
consideration  therefor.  Held,  under  such  circumstances  the 
law  implies  a  promise  on  the  part  of  the  corporation  to  pay 
w^hat  the  right  granted  is  reasonably  worth. 

2.  In  such  case  the  court  will  take  judicial  notice  that  rights  of 

this  kind  are  not  generally  the  subject  of  barter  and  sale  so 
that  they  have  a  market  value,  it  being  necessary,  therefore, 
to  determine  the  value  by  evidence  other  than  that  of  market 
value,  and  such  evidence  should  include  the  same  elements  of 
damage  as  are  involved  in  fixing  compensation  under  con- 
demnation proceedings. 

Appeal  from  a  judgment  of  the  circuit  court  for  Shawano 
county:  Edgar  V.  Werner,  Circuit  Judge.    Rezfersed. 
In  the  fall  of  1917  the  Topp-Stezvart  Tractor  Company 
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(hereinafter  referred  to  as  the  Tractor  Company),  owning 
a  power  plant  in  the  town  of  Pella,  Shawano  county,  Wis- 
consin, and  desiring  to  transmit  such  power  to  the  city  of 
Clintonville,  contemplated  the  construction  of  a  power  line 
for  that  purpose.  The  proposed  route  of  the  line  crossed  the 
farm  of  the  plaintiffs  located  in  Shawano  county.  Negotia- 
tions were  had  between  the  officers  of  the  Tractor  Company 
and  the  plaintiffs  with  a  view  of  securing  a  right  of  way  over 
said  farm  for  the  construction  of  the  proposed  line.  These 
negotiations  were  conducted  in  behalf  of  the  company  prin- 
cipally by  Dr.  Charles  Topp,  president  thereof,  and  Alex- 
ander Stewart,  general  superintendent.  For  this  purpose 
numerous  interviews  occurred,  resulting  in  considerable  talk 
to  the  effect  that,  if  the  power  line  were  built  over  plaintiffs' 
farm,  both  light  and  power  would  be  available  for  the  farm 
for  substantially  the  same  rates  that  would  be  paid  by  con- 
sumers in  the  city  of  Clintonville. 

It  appears  pfetty  plainly  that  plaintiffs  were  desirous  of 
securing  light  and  power  for  their  farm  and  were  led  to 
believe,  as  a  result  of  conferences  with  Dr.  Topp  and  Mr. 
Stewart,  that  there  would  be  no  difficulty  in  securing  both 
light  and  power  from  the  proposed  line,  and  if  the  line  were 
built  both  light  and  power  would  be  practically  available  for 
use  on  their  farm,  and  that  the  company  would  supply  them 
therewith  at  ordinary  commercial  rates  (which,  however, 
were  not  specifically  agreed  upon)  without  any  expense  on 
their  part  for  special  apparatus  and  equipment  necessary  to 
deliver  such  light  and  power. 

As  a  result  of  these  negotiations  plaintiffs,  on  the  3d  day 
of  November,  1917,  executed  to  the  Tractor  Company  the 
grant  of  a  right  of  way  over  said  farm,  in  words  and  figures 
as  follows: 

''Take  Notice:  If  this  paper  is  signed  without  payment  of 
price  named,  it  is  done  at  the  signer's  own  risk  and  the  com- 
pany will  not  be  responsible  for  any  claim  for  payment 
thereafter. 
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"Received  of  Topp-Stewart  Tractor  Company  one  dollar, 
in  consideration  of  which  Emile  Krueger  and  Frank 
Kmeger,  of  Shawano  county,  Wisconsin,  hereby  grant  to 
said  corporation,  its  successors  and  assigns,  the  right  to  con- 
struct, operate,  and  maintain  lines  for  the  transmission  of 
electricity,  including  all  the  necessary  poles  and  fixtures, 
upon  and  across  the  property  described  below  owned  by  first 
parties,  and  along  and  across  the  roads  or  streets  adjoining 
said  property,  together  with  the  right  to  trim  any  trees  along 
said  line  necessary  to  keep  the  wires  free  from  interference 
by  said  trees,  to  set  the  necessary  guys,  anchors,  and  brace 
poles,  and  to  attach  to  trees  the  necessary  guy  wires.  The 
lands  referred  to  are  described  as  follows:  Part  of  S.  J4  of 
N.  E.  J4,  E.  y2  of  S.  E.  y^  sec.  7,  N.  E.  y^  of  N.  E.  >4  sec. 
18,  T.  26,  R.  14  E.,  county  of  Shawano,  Wisconsin. 

"Witness  the  hands  and  seals  of  said  first  parties  this/3d 
day  of  November,  1917. 

(Witnesses.)  "Emil  Krueger. 

"Frank  Krueger." 

It  seems  quite  clear  from  the  evidence  that  they  were  in- 
duced to  execute  this  grant  by  reason  of  their  belief  that 
when  the  line  was  built  both  light  and  power  would  be  prac- 
tically available  for  use  on  their  farm.  A  further  induce- 
ment for  the  execution  of  the  grant  appears  to  be  that  the 
representatives  of  the  Tractor  Company  assured  them  that 
after  the  line  was  built  they  would  induce  the  town  board  to 
lay  out  a  highway  along  the  route  of  the  transmission  line. 
The  Tractor  Company  built  the  line  and  subsequently  sold 
the  same  to  the  defendant  Central  Wisconsin  Poiver  Cant' 
pany.  Plaintiffs  then  demanded  of  the  Central  JVisconsin 
Pozver  Company  that  it  furnish  them  with  light  and  power. 
That  company  advised  them  that  it  had  nothing  to  do  with 
the  agreement  upon  which  they  predicated  their  right  to  light 
and  power,  and  that  the  only  way  they  could  secure  light  and 
power  was  either  to  build  a  line  from  the  power  house  to 
their  premises  and  maintain  it,  or  to  purchase  a  33,000-volt 
transformer.  Mr.  Joslyn,  president  of  the  Central  Wiscon- 
sin Power  Company,  testified  that  "either  of  these  methods 
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would  be  a  possible  method  of  furnishing  the  plaintiffs  with 
light  and  power,  but  neither  would  be  a  practical  method. 
The  33,{XK)-volt  transformer  would  cost  about  $3,000  and 
it  would  cost  about  $350  to  $400  to  build  the  line  from  the 
power  house  to  the  premises.  The  latter  would  be  im- 
practicable," he  testified,  "because  should  anything  go  wrong 
Mr.  Krueger  could  not  take  care  of  the  line  himself.  Some 
one  from  the  plant  would  be  needed,  and  as  we  only  have 
one  man  at  a  time  we  could  not  give  him  current  from  the 
plant  because  we  could  not  take  care  of  the  service.  It  would 
mean  that  some  one  would  have  to  come  from  the  nearest 
town  and  the  service  could  not  be  replaced  until  some  one 
took  care  of  it  for  him." 

This  action  was  brought  by  plaintiffs  to  recover  damages 
for  breach  of  the  agreement  on  the  part  of  the  Tractor  Com- 
pany to  furnish  plaintiffs  with  light  and  power,  and  upon 
the  trial  evidence  was  produced  tending  to  show  the  value  of 
the  farm  with  and  without  light  and  power  and  with  and 
without  the  presence  of  the  poles  of  the  transmission  line 
across  the  same.  At  the  concUision  of  the  plaintiffs'  evidence 
the  defendants  moved  for  a  nonsuit,  which  was  granted,  on 
the  ground,  as  stated  by^the  court  in  an  opinion,  that  the 
negotiations  between  the  parties  relative  to  the  furnishing  of 
light  and  power  did  not  result  in  a  meeting  of  the  minds  of 
the  respective  parties  upon  any  given  proposition ;  that  while, 
as  a  result  of  such  conversations,  the  plaintiffs  understood 
that  they  were  to  have  light  and  power  at  ordinary  com- 
mercial rates,  such  was  not  the  understanding  of  the  repre- 
sentatives of  the  Tractor  Company;  that  consequently  there 
never  was  a  meeting  of  the  minds,  and  that  no  binding  con- 
tract was  engendered  between  the  parties.  Before  eranting 
the  nonsuit,  however,  the  court  granted  plaintiffs  leave  to 
petition  it  to  convert  this  action  into  one  for  condemnation, 
holding  that  the  Tractor  Company  had  entered  upon  the 
premises  by  consent  of  the  plaintiffs  and  that  they  were 
relegated  to  their  remedy  of  condemnation.    The  plaintiffs 
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refused  to  so  petition  the  court,  whereupon  judgment  was 
entered  dismissing  the  complaint.  From  such  judgment 
plaintiffs  bring  this  appeal. 

For  the  appellants  there  was  a  brief  by  Eberlein  &  Larson 
of  Shawano,  and  oral  argument  by  Af .  G.  Eberlein. 

Llewellyn  Cole  of  Clintonville,  attorney,  and  P.  //.  Martin 
of  Green  Bay,  of  counsel,  for  the  respondents. 

Owen,  J.  In  our  consideration  of  this  case  we  start  with 
the  proposition  that  the  plaintiffs  granted  to  the  Tractor 
Company,  by  a  good  and  sufficient  conveyance  for  that  pur- 
pose, the  right  to  build  and  construct  its  transmission  line 
over  and  across  their  farm.  Pursuant  thereto  it  took  pos- 
session of  the  right  of  way,  built  its  line,  has  ever  since  oc- 
cupied the  same  by  itself  and  its  grantee,  and  has  not  in  any 
manner  repudiated  the  grant.  It  is  further  a  conceded  fact 
that  nothing  was  paid  to  the  plaintiffs  for  such  grant  unless 
it  be  the  one  dollar  recited  in  the  instrument  of  conveyance. 

Plaintiffs  contend  that  they  were  induced  to  make  this 
grant  by  what  they  insist  was  an  agreement  on  the  part  of 
the  Tractor  Company  to  render  both  light  and  power  avail- 
able to  them  for  use  upon  their  farm  at  and  for  the  same 
rates  charged  their  patrons  in  the  city  of  Clintonville.  It  ap- 
pears from  the  evidence  that  there  were  repeated  conversa- 
tions and  negotiations  between  the  plaintiffs  and  representa- 
tives of  the  Tractor  Company  looking  towards  the  securing 
of  this  right  of  way,  and  that  in  such  negotiations  a  great 
deal  was  said  concerning  the  furnishing  of  light  and  power 
to  the  plaintiffs  when  the  transmission  line  should  be  con- 
structed and  concerning  the  value  and  advantage  that  such 
service  would  be  to  the  plaintiffs.  These  conversations, 
however,  fell  short  of  a  definite  contract  and  agreement  in 
that  respect.  While  we  have  no  doubt  that  the  contem- 
plated availability  of  light  and  power  for  the  use  of  plaint- 
iffs on  their  farm  together  with  the  laying  out  of  the  high- 
way, which  the  representatives  of  the  Tractor  Company 
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assured  them  could  be  procured,  was  the  controlling  induce- 
ment which  prompted  them  to  execute  the  grant  of  the  right 
of  way,  nevertheless  such  representations  were  in  the  nature 
of  loose  and  desultory  talk  and  did  not  approach  the  definite- 
ness  required  to  constitute  a  contract.  It  appears  that  there 
was  nothing  said  by  any  one  as  to  how  the  light  and  power 
were  to  be  delivered  at  the  farm.  We  are  impressed  with  the 
thought  that  the  plaintiffs  assumed  that  they  could  tap  the 
power  line,  and  we  doubt  whether  either  Dr.  Topp  or  Mr. 
Stewart  realized  that  an  expensive  transformer  or  an  indiT 
vidual  line  from  the  power  plant  was  necessary  for  that 
purpose.  We  conclude,  therefore,  that  the  minds  of  the 
parties  did  not  meet  on  the  consideration  for  the  grant.  This, 
we  take  it,  was  the  view  of  the  trial  judge.  He  concluded 
that  there  was  no  meeting  of  the  minds  at  all,  that  there  was 
no  contract  between  the  parties,  and  evidently  treated  the 
grant  as  a  nullity. 

We  cannot  hold  the  grant  a  nullity.  The  parties  to  this 
action  do  not  seek  to  have  it  declared  a  nullity.  The  plaint- 
iffs certainly  executed  the  grant.  Exhibit  A,  set  forth  in  the 
statement  of  facts,  and  so  long  as  that  stands  it  vests  in  the 
Tractor  Company  the  right  to  build  and  maintain  its  trans- 
mission line  across  plaintiffs'  farm.  True,  the  consideration, 
or  the  supposed  consideration,  has  failed.  Assuming  that 
under  such  circumstances  the  plaintiffs  might  repudiate  the 
grant  and  that  a  tourt  of  equity  would  cancel  the  same,  the 
fact  remains  that  the  plaintiffs  have  not  only  failed  to  re- 
pudiate the  grant  or  to  ask  for  a  cancellation  thereof,  but  in 
this  action  have  expressly  affirmed  the  grant.  Both  parties, 
therefore,  stand  upon  the  grant,  and  the  question  is.  What 
are  the  rights  of  the  plaintiffs  under  these  circumstances? 

The  plaintiffs  have  conveyed  something  of  value  to  the 
defendants.  They  were  induced  so  to  do  in  expectation  of 
benefits  resulting  to  them,  which  have  failed.  It  was  not 
their  intention  to  donate  the  grant,  neither  was  a  donation 
sought  by  the  Tractor  Company.    The  plaintiffs  expected  to 
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secure  benefits  in  the  nature  of  service  which  it  transpires  is 
impracticable  for  the  Tractor  Company  or  its  grantee  to  fur- 
nish, and  which  they  did  not  agree  or  bind  themselves  to  fur- 
nish. The  case,  therefore,  should  be  disposed  of  on  the 
theory  that  the  plaintiffs  did  expect  to  secure  this  service  and 
the  defendants  did  expect  to  render  it,  although  neither  party 
appreciated  the  difficulties  rendering  3uch  service  imprac- 
ticable if  not  impossible.  It  is  not  reasonable  to  suppose  that 
the  Tractor  Company  had  intended  to  supply  the  necessary 
transformer  or  to  build  an  independent  line  to  render  this 
service.  In  fact  it  is  not  at  all  likely  that  it  would  be  per- 
mitted by  the  railroad  commission  to  carxy  out  such  an  agree- 
ment even  if  entered  into.  On  the  other  hand,  it  is  just  as 
unlikely  that  the  plaintiffs  would  have  executed  this  grant 
had  they  known  that  in  order  to  secure  this  service  the  build- 
ing of  an  independent  line,  with  no  assurance  of  necessary 
repairs,  or  the  purchase  of  a  transformed  at  a  cost  of  $3,000, 
would  be  necessary.  So  we  say  that  while  it  was  un- 
doubtedly within  the  contemplation  of  both  parties  that  this 
service  should  be  furnished  to  the  plaintiffs,  nevertheless 
their  minds  did  not  meet  on  any  specific  and  definite  proposi- 
tion, in  view  of  what  was  necessary  to  furnish  the  service, 
that  is  enforceable  at  law. 

The  result  is  that  the  defendants  have  secured  something 
from  the  plaintiffs  which  they  propose  to  keep  and  for  which 
they  have  paid  nothing.  They  secured  a  valuable  right  by 
virtue  of  a  misunderstanding.  The  benefits  which  plaintiffs 
expected  would  accrue  to  them  from  the  building  of  the  line 
have  failed.  Under  such  circumstances  the  law  implies  a 
promise  on  the  part  of  defendants  to  pay  what  the  right  is 
reasonably  worth.  This  the  plaintiffs  should  be  permitted  to 
recover  in  the  present  action.  Amendment  of  the  pleadings 
for  that  purpose  should  be  allowed  if  deemed  necessary.  The 
amount  which  they  are  entitled  to  recover  is  the  value  of  the 
right  which  they  have  conveyed.  In  ordinary  cases  the  value 
of  that  right  would  be  the  market  value.    We  take  judicial 
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notice  of  the  fact,  however,  that  rights  of  this  kind  are  not 
generally  the  subject  of  barter  and  sale  so  that  they  have  a 
market  value.  It  will  be  necessary,  therefore,  to  determine 
the  value  by  evidence  other  than  that  of  market  value,  and 
such  evidence  should  include  the  same  elements  of  damage 
as  are  involved  in  fixing  compensation  under  condemnation 
proceedings.  This  would  seem  to  work  out  complete  justice. 
But  for  the  grant  in  this  case  the  defendants  would  be  driven 
to  the  institution  of  condemnation  proceedings  in  order  to 
acquire  title,  and  the  compensation  to  be  paid  would  be 
arrived  at  under  well  established  principles  obtaining  in  such 
cases.  In  fact,  defendants  claim  that  condemnation  is  the 
exclusive  remedy  of  the  plaintiffs  in  this.  case.  They  there- 
fore cannot  complain  if  they  be  required  to  compensate  the 
plaintiffs  for  the  grant  which  they  have  acquired  according 
to  the  rules  obtaining  in  such  cases. 

There  does  not  appear  to  be  any  privity  of  contract  be- 
tween the  plaintiffs  and  the  defendant  Central  Wisconsin 
Power  Company,  and  on  what  theory  that  company  could' 
be  held  liable  to  the  plaintiffs  is  not  apparent.  However,  as 
there  must  be  a  new  trial,  we  will  not  foreclose  plaintiffs  of 
an  opportunity  to  show  such  liability,  if  any  .there  be.  That 
is  a  matter  which  can  be  disposed  of  by  the  trial  court  upon 
a  new  trial. 

By  the  Court. — The  judgment  appealed  from  is  reversed, 
and  cause  remanded  with  instructions  to  grant  a  new  trial  in 
accordance  with  this  opinion. 
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State  ex  rel.  Superior  Ship  Building  Company, 
Respondent,  vs.  Beckley,  City  Clerk,  Appellant. 

September  2i — November  75,  ig2i. 

Taxation:  Exemption:  Property  owned  by  United  States:  Vessels 

under  construction:  Materials:  Title, 

Under  sub.  ( 1 ) ,  sec.  1038,  Stats.,  providing  that  property  "owned 
exclusively  by  the  United  States"  shall  be  exempt  from  taxa- 
tion, vessels  wholly  or  partially  completed  and  materials  used 
in  their  construction  were  not  taxable  where  a  ship-building 
company,  engaged  to  build  certain  vessels  for  the  United 
States  Shipping  Board  Emergency  Fleet  Corporation  under 
contracts  which  provided  that  title  to  the  vessels  at  any  stage 
in  construction  and  of  assembled  materials  should,  in  so  far  as 
the  same  were  paid  for,  be  in  the  United  States,  and  where, 
also,  advances  made  on  the  date  of  assessment  exceeded  the 
amounts  wrought  into  the  vessels. 

Appeal  from  a  judgment  of  the  superior  court  of  Doug- 
las county:  Solon  L.  Perrin,  Judge.    Affirmed, 

Certiorari  to  the  board  of  review  of  the  city  of  Superior. 
The  personal  property  of  the  Superior  Ship  Building  Com- 
pany at  Superior,  hereafter,  for  convenience,  called  the 
Company,  was  assessed  for  the  years  1918  and  1919.  In 
1920  the  Company  filed  objections  with  the  board  of  review 
to  the  assessed  valuation  of  its  plant  and  property  for  that 
year.  Upon  December  20,  1920,  there  was  placed  upon  the 
assessment  roll  of  the  city  of  Superior  by  the  board  of  re- 
view the  following  assessment  against  the  Company: 

"Personal  property  omitted  in  the  year  1918,  $2,297,000. 
Personal  property  omitted'  in  the  year  1919,    2,342,000." 

It  appears  from  the  record  that  the  property  had  been  in- 
tentionally omitted  from  the  assessment  rolls  for  the  years 
1918  and  1919  by  reason  of  a  claim  made  by  the  Company 
that  the  title  to  the  property  was  in  the  United  States  and 
that  it  was  therefore  exempt  from  taxation.  The  Company 
is  a  subsidiary  of  the  American  Ship  Building  Company, 
which  owns  all  of  the  stock  of  the  Company.     It  appears, 
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without  dispute,  that  on  May  1,  1918,  there  were  under  con- 
struction in  the  yards  of  the  Company  seven  vessels  num- 
bered 531  to  537  inclusive,  and  on  May  1,  1919,  there  were 
under  construction  in  the  yards  of  the  Company  at  Superior 
seven  vessels  numbered  543  to  549  inclusive.  There  was  in- 
cluded under  these  vessels  all  of  the  material  assembled  in 
the  yard  at  the  time  for  their  construction.  All  of  the  vessels 
were  constructed  under  contract  made  by  the  American  Ship 
Building  Company  with  the  United  States  Shipping  Board 
Emergency  Fleet  Corporation,  hereafter  referred  to.  for 
convenience,  as  the  Fleet  Corporation.  The  contracts,  ex- 
cept as  to  slight  differences  in  equipment,  wece  substantially 
the  same.  The  contract  for  the  vessels  was  assumed  by  the 
Company,  and  we  will  hereafter  treat  the  matter  as  if  the 
contract  had  been  made  directly  with  the  Company.  The 
Company  agreed  to  construct  the  vessels  according  to  certain 
plans  and  specifications  and  to  deliver  the  vessels,  when  com- 
pleted, afloat  at  its  works  at  Superior,  Wisconsin.  Payment 
was  to  be  made,  ten  per  cent,  at  the  time  of  the  signing  of  the 
contract  and  in  ten  and  five  per  cent,  payments  as  the  work 
progressed.  By  the  terms  of  the  contract  the  Corporation, 
as  owner,  might  exercise  very  large  supervisory  powers  both 
as  to  workmanship,  design,  purchase  of  materials,  and  em- 
ployment of  labor.  It  was  further  provided  that  in  the  event 
of  the  failure  of  a  contractor  to  carry  out  the  provisions  of 
a  contract  the  Corporation  might  take  possession  of  the 
premises  and  complete  the  work.  By  paragraph  5  of  the 
contract  it  was  provided : 

"It  is  agreed  that  the  title  to  said  vessel,  either  completed 
or  under  construction,  in  so  far  as  it  shall  have  been  inspected 
and  approved  and  paid  for  by  the  owner,  shall  be  in  the 
United  States  of  America,  and  that  the  title  for  all  materials 
for  the  furtherance  of  work  under  this  contract,  however 
and  by  whomsoever  contracted  for  or  assembled  or  set  up  in 
the  ship  yard  or  used  in  the  construction  of  the  work  under 
this  contract,  shall,  so  far  as  paid  for  by  the  owner,  be  in  the 
owner  at  all  times." 
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It  was  further  agreed  that  nothing  contained  in  the  clause 
quoted  should  be  construed  as  a  waiver  of  the  right  to  reject 
unsatisfactory  work  or  materials,  and  it  was  also  provided 
that  until  the  vessel  should  be  completed  and  accepted  by 
delivery  the  vessel  should  be  at  the  risk  of  the  contractor,  and 
in  case  of  damage  or  destruction  should  be  restored  or  re- 
placed by  the  contractor  (the  Company)  at  its  own  cost  and 
expense. 

The  Company  agreed  also  to  "pay  all  lawful  taxes,  if  any, 
upon  the  materials  on  hand  and  the  vessel  under  construc- 
tion, up  to  the  time  the  vessel  shall  have  been  finally  ac- 
cepted by  the  owner."  By  its  terms  time  was  of  the  essaice 
of  the  contract,  and  a  bonus  of  $300  per  day  was  to  be  paid 
for  each  and  every  day  gained  by  the  Company  by  advancing 
the  delivery.  It  is  further  provided  that  should  the  con- 
tractor become  insolvent,  make  an  assignment,  or  commit 
any  act  of  bankruptcy,  the  owner  might  forthwith  take  pos- 
session of  and  complete  the  work  without  giving  notice  to 
the  contractor.  Upon  the  signing  of  the  contract  the  Cor- 
poration instructed  the  Company  to  purchase  certain  ma- 
terial in  certain  places  from  certain  supply  houses,  and  or- 
ders were  accordingly  placed  pursuant  to  the  instructions  of 
the  district  manager  of  the  Fleet  Corporation.  In  many  in- 
stances the  material  for  the  vessels  was  purchased  by  the 
Fleet  Corporation  and  shipped  to  itself.  A  force  of  guards 
was  placed  in  charge  of  the  premises  and  representatives  of 
the  Fleet  Corporation  had  power  to  discharge  any  employee 
of  the  Company  at  will.  These  guards  were  solely  under  the 
direction  of  the  officers  of  the  Fleet  Corporation.  The  flag 
of  the  Fleet  Corporation  was  raised  every  morning  and  low- 
ered every  night  during  the  time  that  the  Fleet  Corporation 
was  in  possession.  The  material  which  was  ordered  was 
specified  for  each  vessel,  inspected  at  the  point  where  manu- 
factured, and  arrived  at  the  premises  of  the  Company  with 
the  inspector's  mark  and  the  particular  vessel  for  which  it 
was  designed  indicated.  The  materials  ordered  and  designed 
to  be  incorporated  in  the  various  vessels  were  at  all  times 
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under  the  control  of  the  Fleet  Corporation.  The  rate  of 
wages  was  that  prescribed  by  the  Macy  Labor  Adjustment 
Board,  and  any  price  paid  above  a  certain  scale  was  to  be 
made  a  special  claim  for  additional  wages  by  the  Company. 
An  agent  of  the  Labor  Adjustment  Board  was  sent  to  the 
yards  of  the  Company  and  instructed  the  employment  man- 
agers personally  as  to  their  duties.  The  last  vessel  was  de- 
livered on  October  7,  1919.  It  appears  that  vessel  No.  531 
was  partially  completed  and  requisitioned  by  the  govern- 
ment, and  on  May  1,  1918,  there  had  been  expended  upon 
her  $424,586.51.  On  the  vessels  remaining  in  the  yard  on 
May  1,  1918,  the  following  expenses  had  been  incurred  and 
advancements  made: 

Expended.  Advanced. 

No.  531 $424,586  51  $470,750 

No.  532 360,819  36  468,000 

No.  533 320,223  27  468,000 

No.  534 209,491  44  328,500 

No.  535 179,964  15  182,500 

No.  536 120,397  95  146,000 

No.  537 112,313  12  73,000 

Total    $1,727,795  80    $2,136,750 

The  amount  advanced  in  each  instance  exceeded  the 
amount  then  wrought  into  the  vessel,  including  materials  on 
hand  designed  for  the  vessel. 

On  May  1,  1919,  there  were  under  construction  seven 
vessels,  the  total  cost  of  which  on  that  day  and  the  amount 
advanced  appears  in  the  tables  below: 

Expended.  Advanced. 

No.  543 $536,759  29  $648,000 

No.  544 466,594  30  656,000 

No.  545 460,279  36  574,000 

No.  546 441,126  16  492,000 

No.  547 366,228  51  410,000 

No.  548 281,123  42  369,000 

No.  549 259.683  78  164,000 

Total    $2,81 1,794  82    $3,313,000 
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It  appeared,  without  dispute,  that  the  materials  on  hand 
which  had  been  charged  against  the  respective  vessels  on  the 
dates  in  question  had  been  inspected,  passed,  and  accepted  by 
the  Fleet  Corporation  and  were  ready  to  be  built  into  the 
vessels.  After  the  vessels  were  completed  there  was  a  for- 
mal trial  and  a  certificate  of  acceptance  was  issued  by  the 
United  States.  The  date  of  the  acceptance  of  each  of  the 
vessels  is  shown  below: 

532,  July  2,  1918.  544,  June  25,  1919. 

533,  July  31,  1918.  545,  June  23,  1919. 

534,  August  26,  1918.  546,  August  15,  1919. 

535,  September  30,  1918.  547,  September  12,  1919. 

536,  October  19^,  1918.  548,  September  30,  1919. 

537,  September  14,  1918.  549,  October  17,  1919. 
543,  May  2,  1919. 

It  further  appears  that  the  bulk  of  the  material  was  fur- 
nished by  the  United  States  Steel  Corporation  and  its  sub- 
sidiaries upon  order  of  the  Fleet  Corporation. 

Upon  the  trial  in  the  superior  court  the  court  was  of  the 
opinion  that  whether  the  title  to  the  vessels  and  material  was 
in  the  Fleet  Corporation  or  in  the  United  States  was  im- 
material; that  it  was  not  in  the  Company,  and  therefore, 
under  the  doctrine  laid  down  in  Ashland  Co.  v,  Knigl^,  129 
Wis.  63,  108  N.  W.  208,  it  was  not  assessable  in  1920  to 
the  Company.  Judgment  was  accordingly  entered  setting 
aside  and  vacating  the  assessment  complained  of,  from  which 
judgment  the  defendant  appeals. 

T.  L.  Mcintosh  and  R.  M.  Rieser  of  Superior,  for  the  ap- 
pellant. 

For  the  respondent  there  was  a  brief  by  Hanitch,  Hartley, 
McPherson  &  Johnson  of  Superior,  attorneys,  and  Kelley  cS* 
Cottrell  of  Cleveland,  Ohio,  of  counsel;  and  the  cause  was 
argued  orally  by  C.  /.  Hartley  and  G.  W.  Cottrell. 

Rosen  BERRY,  J.  Brief  of  appellant  contains  no  assign- 
ment of  errors  as  required  by  Rule  10,  and  after  a  very  brief 
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Statement  of  facts  proceeds  at  once  to  the  argument  of  a 
number  of  abstract  questions.  Inasmuch  as  the  controUing 
question  in  this  case  is,  In  whom  was  the  title  to  the  property 
in  question  on  the  respective  dates  mentioned  ?  we  may  as- 
sume that  the  contention  of  the  appellant  is  that  the  court 
erred,  as  a  matter  of  law,  in  holding  that  it  was  not  in  the 
Company, 

It  is  contended  by  appellant  that  under  the  provisions  of 
sub.  (1),  sec.  1038,  Stats.,  the  property  exempt  from  taxa- 
tion is  "that  owned  exclusively  by  the  United  States  or  by 
this  state,"  and  that  the  property  in  question  was  not  ex- 
clusively that  of  the  United  States  but  that  the  Company 
had  some  interest  therein.  When  the  facts  and  circum- 
stances which  surrounded  the  parties  at  the  time  these  con- 
tracts were  entered  into  are  considered,  the  purpose  of  those 
provisions  of  the  contract  which  attempt  to  pass  title  to  the 
property  and  vessels  under  construction  is  plain.  The  inter- 
est to  be  served  was  a  public  interest  in  its  widest  application. 
The  fate  of  the  whole  contest  in  which  the  world  was  then 
engaged  depended  upon  shipping,  and  every  nation  engaged 
in  the  war  was  endeavoring  by  all  possible  means  to  con- 
struct in  the  shortest  possible  space  of  time  vessels  to  supply 
their  respective  needs.  The  contract  shows  that  the  greatest 
care  was  exercised  on  behalf  of  the  Fleet  Corporation  and 
the  officers  representing  the  government  of  the  United  States 
to  retain  at  all  times  complete  control  ov-er  vessel-building 
operations.  If  it  is  possible  to  use  language  which  is  plain 
and  definite  passing  the  title  to  partially  constructed  vessels 
and  the  materials  on  the  premises  designed  therefor,  it  must 
be  conceded  that  the  language  of  the  contract  in  this  case 
does  it.  Indeed  it  is  very  doubtful  if  under  the  terms  of  the 
contract  the  title  to  any  considerable  part  of  the  materials 
wrought  into  these  vessels  was  ever  in  the  Company.  The 
materials  were  bought  under  specifications  prepared  and  de- 
livered to  the  companies  fabricating  the  same  directly  by  the 
government  and  paid  for,  and  when  delivered  under  the 
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terms  of  the  contract  the  title  to  this  material  was  undoubt- 
edly in  the  United  States.  Under  the  contract,  and  in  fact, 
the  Company  had  surrendered  possession  of  its  own  prop- 
erty to  the  United  States  government  and  was  little  more 
than  an  agency  employed  by  the  government  and  the  Fleet 
Corporation  to  do  certain  work.  In  the  case  of  U.  S.  z\ 
Ansonia  5.  &  C  Co.  218  U.  S.  452,  31  Sup.  Ct.  49,  a  similar 
question,  although  under  different  circumstances,  was  pre- 
sented to  the  court.     It  was  there  held: 

"It  is  undoubtedly  true  that  the  mere  facts  that  the  vessel 
is  to  be  paid  for  in  instalments  as  the  work  progresses,  and  to 
be  built  under  the  superintendence  of  a  government  inspec- 
tor, who  had  power  to  reject  or  approve  the  materials,  will 
not  of  themselves  work  the  transfer  of  the  title  of  a  vessel  to 
be  constructed,  in  advance  of  its  completion.  But  it  is 
equally  well  settled  that  if  the  contract  is  such  as  to  clearly 
express  the  intention  of  the  parties  that  the  builder  shall  sell 
and  the  purchaser  shall  buy  the  ship  before  its  completion, 
and  at  the  different  stages  of  its  progress,  and  this  purpose 
is  expressed  in  the  words  of  the  contract,  it  is  binding  and 
effectual  in  law  to  pass  the  title." 

The  fact  that  the  contract  contained  other  clauses  relat- 
ing to  insurance,  the  duty  of  the  Company  to  restore  the 
property  in  case  of  destruction  by  fire,  and  the  payment  of 
valid  taxes,  if  any,  does  not  operate  to  modify  the  clear  in- 
tent of  the  parties  as  expressed  in  the  language  of  the  con- 
tract relating  to  the  time  when  the  title  shall  pass. 

By  the  clause  of  the  contract  referred  to  the  title  to  the 
vessels  passed  to  and  was  in  the  United  States  exclusively. 
This  applies  not  only  to  the  vessels  wholly  or  partially  com- 
pleted, but  to  all  materials  for  the  furtherance  of  the  work 
under  the  contract.  It  was  therefore  by  law  exempt  from 
taxation. 

Maiiy  other  questions  are  discussed  by  counsel  which  we 
find  it  unnecessary  to  consider  in  the  view  which  we  take  of 
this  case.  It  is  undisputed  that  the  material  was  furnished 
and  the  vessels  constructed  under  the  contract  containing  the 
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clause  in  question,  and  the  exact  relationship  of  the  Ameri- 
can Ship  Building  Company  to  the  Superior  Ship  Building 
Company,  or  the  exact  powers  and  duties  of  the  Fleet  Cor- 
poration, are  immaterial.  Under  the  terms  of  the  contract 
as  executed,  the  title  to  the  vessels,  wholly  or  partially  com- 
pleted,  as  well  as  the  material,  passed  to  the  United  States. 
By  the  Court. — ^Judgment  affirmed. 


C.  E.  Erickson  Company,  Appellant,  vs.  Farnum, 

Respondent. 

September  2Z — November  75,  igzi. 

Depositions :  Inadequacy  of  address:  Receipt  by  magistrate :  Motion 

to  suppress:  When  made. 

1.  The  fact  that  depositions  for  use  in  a  justice's  court  were  ad- 

dressed to  the  "Clerk  of  Justice  Court,  Rock  County,  care  of" 
a  firm  of  attorneys,  instead  of  to  the  magistrate,  is  not  a 
ground  for  suppression  of  the  depositions  for  insufficiency  of 
address,  the  papers  having  been  delivered  to  the  justice  intact. 

2.  After  a  case  has  been  called  and  a  jury  struck  it  is  too  late  to 

move  to  suppress  a  deposition  for  insufficiency  of  address, 
under  sec.  4091.  Stats.,  requiring  all  objections  to  the  admis- 
sibility of  a  deposition  to  be  made  before  entering  on  the  trial 
and  providing  that  a  deposition  may  be  suppressed  after  the 
trial  is  begim  for  sufficient  cause  not  disclosed  in  the  deposi- 
tion and  accompanying  papers,  the  defects  in  the  address 
appearing  on  the  face  of  the  papers. 

Appeal  from  a  judgment  of  the  municipal  court  of  Rock 
county:  Harry  L.  Maxfield,  Judge.    Reversed. 

This  action  was  begun  in  justice's  court  before  Charles  H. 
Lange,  a  justice  of  the  peace,  in  the  city  of  Janesville,  Rock 
county.  There  was  a  judgment  in  favor  of  the  plaintiff, 
from  which  the  defendant  appealed  to  the  municipal  court  of 
Rock  county.  The  action  was  brought  on  for  trial  on  the  4th 
day  of  March.  The  defendant  having  demanded  a  jury,  the 
court  ordered  the  drawing  of  a  jury  list.    After  the  jury  had 
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been  struck,  the  court  stated  that  it  would  be  impossible  to 
bring  in  the  jurors  until  the  next  day.  Thereupon  counsel 
for  defendant  offered  a  motion  to  suppress  the  depositions 
of  Ernest  R.  Erickson  and  Miss  Clara  M.  Erickson,  which 
had  been  taken  for  use  in  justice's  court  upon  the  stipulation 
of  the  parties  that  said  depositions  might  be  taken  upon  oral 
interrogatories,  said  depositions  to  be  used  upon  the  trial  of 
the  above  entitled  action  by  the  said  plaintiff.  The  motion 
to  suppress  was  based  upon  an  affidavit  showing  that  the 
depositions,  when  taken  and  completed,  were  not  delivered 
and  transmitted  by  the  officer  by  whom  the  same  were  taken 
to  the  magistrate,  Hon.  Charles  H.  Lange,  as  required  by 
sec.  4087,  Stats.  The  motion  to  suppress  the  depositions 
was  granted,  to  which  the  plaintiff  excepted,  and  the  cause 
was  submitted  to  the  jury,  which  found  in  favor  of  the  de- 
fendant. Judgment  was  entered  accordingly,  from  which 
the  plaintiff  appeals. 

John  Gross,  Jr.,  of  Janesville,  for  the  appellant. 
For  the  respondent  the  cause  was  submitted  on  the  brief 
'  of  /.  G.  McWilliams,  attorney,  and  /.  /.  Cutmingham,  of 
counsel,  both  of  Janesville. 

RosENBERRY,  J.  In  granting  the  motion  to  suppress  the 
depositions  the  trial  court  erred  for  two  reasons: 

First.  It  appeared  that  the  depositions,  instead  of  being  ad- 
dressed to  Charles  H.  Lange,  were  addressed  to  "Clerk  of 
Justice  Court,  Rock  county,  care  of  Whitehead  &  Matheson, 
Attorneys,  Janesville,  Wis.,"  and  were  entitled  "Depositions 
in  case  of  C.  E.  Erickson  v.  C.  B.  Farnum."  It  appeared 
satisfactorily  that  upon  receipt  of  the  depositions  at  the  office 
of  Whitehead  &  Matheson  the  envelope,  without  breaking  of 
the  seal,  was  taken  and  delivered  to  Charles  H.  Lange.  jus- 
tice of  the  peace,  in  the  condition  in  which  it  was  received, 
and  that  the  said  envelope  was  thereafter  opened  by  the 
justice.  There  is  no  claim  that  the  depositions  were  in  any 
way  tampered  with  or  defective  in  any  other  respect  than 
the  address.     Under  the  facts  in  this  case  we  think  the 
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depositions  were  sufficiently  addressed  and  that  they  should 
not  have  been  suppressed  by  reason  of  the  insufficiency  of 
address. 

Sec.  4091.  "All  objections  to  the  validity  or  admissibility 
of  any  deposition  shall  be  made  before  entering  on  the  trial; 
but  any  deposition  may  be  suppressed  after  the  trial  is  begun 
if  any  sufficient  cause  appear  which  is  not  disclosed  in  the 
deposition  and  accompanying  papers." 

Such  defect  as  there  was  in  this  case  dearly  appeared  upon 
the  face  of  the  papers,  and  we  think  that  under  the  provisions 
of  this  statute  a  motion  to  suppress  on  the  grounds  of  mis- 
direction comes  too  late  when  it  is  made  after  the  case  is 
called  and  a  jury  struck.  Goodland  v.  Le  Clair,  78  Wis.  176, 
47  N.  W.  268;  Wausau  B.  Co,  v,  Plumer,  49  Wis.  118,  5 
N.  W.  53;  Jones,  Evidence  (2d  ed.)  p.  816. 

The  plaintiff  contends  that  the  depositions,  together  with 
the  order  and  contract,  establish  the  liability  of  the  defendant 
as  a  matter  of  law.  We  cannot  say  that  the  matters  con- 
tained in  the  depositions  may  not  be  met  by  evidence  on  the 
part  of  the  defendant.  We  cannot,  therefore,  order  judg- 
ment upon  the  record. 

By  the  Court, — ^Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


Wiesner  and  wife.  Appellants,  vs.  Jaeger  and  others, 

Respondents. 

September  2^ — November  i§,  ig2i. 

Easements:  Long  continued  use  of  path:  Permissive  or  adverse 
possession:  Presumption:  Evidence:  Sufficiency, 

1.  Where  an  easement  of  way  is  claimed  because  of  the  mere  use 

by  pedestrians  for  more  than  twenty  years  of  a  well-defined 
path  across  the  plaintiffs'  premises,  the  mere  fact  that  the 
user  continued  for  that  period  did  not  raise  the  presumption 
of  adverse  hostile  user. 

2.  A  permissive  user,  no  matter  how  long  continued,  cannot  ripen 

into  an  easement  by  prescription. 
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3.  Where  the  evidence  disclosed  that  for  many  years  there  existed 
a  pathway  extending  from  defendants'  residence  and  summer 
cottages  along  a  lake  shore  across  plaintiffs'  property  to  a 
general  store  and  amusement  grounds,  and  that  defendants, 
their  f^miilies,  tenants,  and  guests^  without  the  express  con- 
sent of  the  plaintiffs  or  their  predecessors  but  with  their 
knowledge  and  acquiescence,  were  accustomed  to  use,  without 
asserting  a  right  to  do  so,  the  path  on  pleasure  or  business, 
it* is  held  that  the  user  of  plaintiffs'  premises  was  permissive 
and  not  adverse. 


Appeal  from  a  judgment  of  the  circuit  court  for  Wau- 
kesha county:  Martin  L.  Lueck,  Circuit  Judge.    Rei*ersed. 

The  plaintiffs  are  the  owners  of  an  irregularly  shaped 
piece  of  land  on  the  south  shore  of  Lake  Muskego  in  Wau- 
kesha county.  On  the  west  it  is  bounded  by  a  strip  of  land 
about  twenty  feet  in  width,  owned  by  Mary  Wiesner,  run- 
ning from  a  highway  some  three  or  four  hundred  feet  dis- 
tant from  the  lake  shore  to  the  lake.  West  of  the  land  of 
Mary  Wiesner  is  an  irregularly  shaped  piece  of  land  border- 
ing on  Lake  Muskego,  owned  by  Samuel  Kingston  and 
known  as  Kingston's  Grove.  To  the  east  of  plaintiflFs'  prop- 
erty, between  the  highway  and  the  lake  shore,  is  a  piece  of 
land  owned  by  John  Schuett.  Upon  the  Schuett  property 
there  have  been  for  many  years  a  hotel,  general  store,  post- 
office,  and  public  amusement  grounds.  The  property  known 
as  Kingston's  Grove  has  been  used  for  many  years  as  a  place 
of  residence  by  the  defendant  Samuel  Kingston,  and  upon  it 
he  has  constructed  a  large  number  of  cottages  which  are 
rented  during  the  outing  season  to  various  parties.  It  also 
appears  that  on  the  northerly  end  of  the  plaintiffs'  premises, 
at  points  near  or  contiguous  to  the  lake  shore  and  extending 
across  the  plaintiffs'  premises  following  the  general  contour 
of  the  lake  shore,  there  was  an  embankment  or  elevation  of 
ground  along  the  top  of  which  there  has  been  for  many  years 
a  well  known  and  definitely  located  path  used  by  pedestrians. 
The  plaintiffs'  premises  were  originally  the  property  of  one 
John  Ferguson,  who  died  in  the  year  1882.    His  estate  was 
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never  probated.  He  left  surviving  his  wife,  a  daughter,  and 
one  son,  George  Ferguson.  The  wife  and  daughter  died  in 
the  year  1889,  leaving  George  Ferguson  the  sole  owner  of 
the  property.  He  became  of  age  March  29,  1898.  In  the 
year  1907  George  Ferguson  sold  the  property  to  Mary 
Wiesner,  from  whom  the  plaintiffs  derived  their  title  in  1909. 

Upon  the  trial  the  court  found  "that  for  more  than  twenty 
(20)  years  immediately  preceding  the  commencement  of 
this  action,  the  defendants,  their  families  and  guests,  the 
tenants  of  the  cottages  in  Kingston's  Grove  and  their  families 
and  guests,  and  all  other  persons  desiring  to  pass  from 
Kingston's  Grove  to  the  Schuett  property  and  from  the  latter 
to  visit  the  former,  or  to  walk  along  the  lake  shore  on  busi- 
ness or  pleasure,  walked  along  and  over  said  path  so  situated 
on  the  plaintiffs'  said  premises,  regularly,  uninterruptedly, 
openly,  notoriously,  under  claim  of  right  and  with  the  knowl- 
edge and  acquiescence  of  the  several  successive  owners  of 
said  premises."  That  the  plaintiffs  claimed  the  right  to 
obstruct  the  path  and  prevent  defendants  and  other  persons 
from  walking  along  or  over  the  path.  The  court  concluded 
that  at  the  time  the  action  was  commenced  the  plaintiffs  had 
and  they  now  have  no  legal  right  or  authority  to  obstruct 
said  path  or  otherwise  prevent  the  defendants  and  said  other 
classes  of  persons  from  walking!  along  or  over  the  same,  and 
that  the  defendants,  their  families  and  guests,  had  a  pre- 
scriptive right  to  walk  along  the  path  and  are  now  entitled  to 
the  free  and  unobstructed  use  of  the  path  as  pedestrians. 
Judgment  was  entered  accordingly,  from  which  the  plaint- 
iffs appeal. 

For  the  appellants  there  was  a  brief  by  Fawcett  & 
Butcher,  attorneys,  and  Frank  J.  Lcnicheck  and  Arthur  E. 
Lenicheck,  of  counsel,  all  of  Milwaukee ;  and  the  cause  was 
argued  orally  by  George  C.  Dutcher,  Frank  /.  Lenicheck, 
and  Arthur  E.  Lenicheck. 

For  the  respondents  there  was  a  brief  by  Connell  &  IVeid- 
ner  of  Waukesha,  and  oral  argument  by  S.  A.  Connell. 


/ 
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RosENBERRY,  J.  On  behalf  of  the  plaintiffs  it  is  con- 
tended that  the  court  erred  in  finding  that  the  defendants 
and  other  classes  of  persons  specified  in  the  findings  acquired 
a  prescriptive  right  in  the  premises  in  dispute,  and  further  in 
finding  that  the  plaintiffs  had  and  now  have  no  legal  right  or 
authority  to  obstruct  the  path  or  otherwise  prevent  the  de- 
fendants and  other  classes  of  persons  named  in  the  findings 
from  walking  along  and  over  the  same. 

Upon  the  trial  there  was  no  proof  of  any  continued  ad- 
verse, open,  notorious,  and  hostile  possession*  of  the  premises 
by  the  defendants,  and  the  defendants  rely  upon  the  proposi- 
tion that  upon  proof  of  twenty  years'  user  a  presumption 
arises  that  such  user  is  adverse  and  hostile  to  the  rights  of 
the  owner  of  the  premises  and  that  such  presumption  has  not 
been  overcome  by  the  proof  offered  on  behalf  of  the  plaint- 
iffs, and  that  the  defendants  are  therefore  entitled  to  the 
benefit  of  the  judgment  as  rendered.  The  undisputed  facts 
are  stated  as  follows  by  the  trial  court : 

"There  is  a  well-defined  and  worn  path  across  plaintiffs' 
premises  which  is  located  as  shown  on  defendants'  exhibit 
number  '1,'  and  which  path  has  existed  in  substantially  the 
same  place  for  fifty  years ;  that  this  path  is  the  shortest  land 
route  between  Kingston's  Grove,  in  which  there  are  some- 
thing like  thirty  cottages,  and  the  Schuett  property,  upon 
which  is  located  a  general  store,  saloon,  dance  hall,  and 
amusement  park,  and  upon  which  the  postoffice  was  located 
until  about  two  years  ago.  For  a  period  of  more  than 
twenty  years  prior  to  the  commencement  of  this  action  this 
path  was  used  by  the  defendant  Kingston  and  the  occupants 
of  the  cottages  in  Kingston's  Grove  and  others  in  passing 
to  and  from  the  Schuett  property  and  in  traveling  along 
the  lake ;  said  use  of  the  path  was  without  the  express  per- 
mission of  the  owners  of  the  plaintiffs'  premises,  but  was 
known  to  and  acquiesced  in  by  them,  and  there  was  no 
objection  made  to  such  use  until  August,  1918;  there  was 
always  a  free  passage  from  the  path  on  the  Kingston  prop- 
erty through  or  over  the  fence  between  the  Kingston  prop- 
erty and  the  plaintiffs'  premises.  At  first  there  was  a  step 
that  could  be  used  in  getting  over  the  fence,  then  afterwards 
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there  was  an  opening  which  was  protected  by  posts  so  as 
to  prevent  cattle  from  getting  through,  but  permitted  people 
to  get  through  in  passing  back  and  forth,  and  that  finally 
there  was  a  gate.  There  were  signs  on  the  premises  at 
different  times  warning  people  to  keep  off  from  the  premises, 
to  keep  off  from  them,  but  not  so  placed  as  to  indicate  that 
the  path  was  not  to  be  used  by  people  traveling  over  the 
premises,  but  rather  warning  them,  in  my  judgment  rather 
warning  them  to  keep  off  from  the  property  on  the  side  of 
the  path.  .  .  . 

"While  the  people  making  use  of  the  path  never  asked 
permission  to  go  across  the  same,  nevertheless  they  were 
justified  in  believing  and  did  believe  that  they  had  a  right  to 
use  it  for  the  purpose  of  traveling  thereon.  I  think  that 
covers  the  facts." 

It  appears  that  at  or  near  the  Schuett  property  there  was 
in  an  early  day  a  sawmill  and  that  the  path  along  the  lake 
shore  has  been  there  for  at  least  fifty  years.  The  plaintiffs' 
contention  is  that  such  use  as  was  made  of  the  path  by  the 
defendants  and  others  was  permissive,  was  not  hostile,  and 
that  therefore  the  presumption  which  might  arise  upon  proof 
of  twenty  years  of  open,  notorious,  hostile  possession  ad- 
verse to  the  rights  of  the  plaintiffs  does  not  arise.  The  issue 
in  this  case  lies  in  a  very  narrow 'compass. 

The  presumption  upon  which  the  defendants  rely  does  not 
arise  unless  the  user,  during  the  statutory  period,  is  adverse 
and  hostile  to  the  rfghts  of  the  owner.  The  mere  fact  that 
the  user  has  continued  for  twenty  years  does  not  raise  the 
presumption  of  adverse,  hostile  user.  The  nature  of  the 
user,  as  well  as  the  length  of  the  period  over  which  it  is  ex- 
tended, must  both  be  established  by  evidence.  We  think  the 
trial  court  was  in  error  in  holding  that  the  proof  of  this 
case  establishes  an  adverse,  hostile  user  of  the  premises.  In 
fact,  it  appears  to  be  quite  clear  that  such  use  as  the  defend- 
ants made  of  the  premises  was  not  under  claim  of  right  but 
was  permissive.  There  is  nothing  in  the  evidence  to  show 
that  the  defendants,  or  any  of  them,  ever  claimed  any  right 
adverse  to  the  plaintiffs,  and  there  was  certainly  nothing  in 
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the  character  of  the  user  which  could  have  brought  home  to 
the  plaintiff  notice  of  the  fact  that  any  right  was  claimed 
other  than  a  permissive  right.  The  right  claimed  by  the 
defendants  is  a  private  as  distinguished  from  a  public  right. 
The  presumption  does  not  arise  in  this  case  because  the  use 
from  the  beginning  is  shown  to  be  permissive.  There  is  no 
hostile  entry  or  other  fact  established  upon  which  the  pre- 
sumption can  rest.  The  possession  of  the  defendants  in  this 
case  was  neither  hostile  nor  exclusive.  In  the  case  of  Pitman 
V.  HUl,  117  Wis.  318,  94  N.  W.  40,  the  nature  of  the  use  of 
the  premises  was  such  as  to  make  it  open,  continuous,  hos- 
tile, and  exclusive.  A  user  permissive,  no  matter  how  long 
continued,  cannot  ripen  into  an  easement  by  prescription. 
Kolpack  V.  Kolpack,  128  Wis.  169,  107  N.  W.  457: 
Thoemke  v,  Fiedler,  91  Wis.  386,  64  N.  W.  1030.  See  note, 
cases  cited  44  L.  R.  A.  n.  s.  89. 

By  t}ie  Court, — Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  for  the  plaintiffs  in  ac- 
cordance with  the  prayer  of  the  complaint. 


RowART,  Administratrix,  Appellant,  vs.  Kewaunee,  Greex 
Bay  &  Western  Railroad  Company,  Respondent. 

October  75 — November  15,  ip^/. 

Railroads:  Accident  at  crossing:  Automobiles :  Contributory  negli- 
gence of  driver:  Failure  to  heed  signals:  Duty  to  look  before 
crossing  track. 

1.  In  an  action  agfainst  a  railroad  company  for  the  death  of  the 

driver  of  a  taxicab  as  the  result  of  a  collision  at  a  public 
crossing:,  where  it  is  shown  by  undisputed,  competent,  ad- 
missible evidence  that  the  deceased  was  fi:uilty  of  a  want  of 
ordinary  care  exceeding  a  slight  want  thereof  as  a  matter  of 
law,  which  proximately  contributed  to  his  death,  alleged 
piocedural  errors  will  not  be  considered  because  they  cannot 
affect  the  ultimate  result  of  defendant's  nonliability. 

2.  Where  the  undisputed  evidence  showed  that  a  switch  engine 

making  a  flying  switch  across  a  street  left  a  signalman  to 
flag:  the  crossing:,  who  stopped  the  driver  of  the  taxicab,  and 
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after  the  engine  had  passed,  notwithstanding:  the  sig:nals  and 
shouting's  of  the  sismalman.  the  driver  started  his  taxicab 
and  was  struck  by  the  cars  following,  he  was  guilty  of  con- 
tributory negligence  barring  a  recovery  for  his  death. 
3.  The  driver  having  stopped  eighty  feet  from  the  track  while  the 
engine  passed,  the  duty  rested  upon  him  to  look  for  cars  after 
again  starting  up  to  cross  the  track,  and  it  was  also  his  duty 
to  look  ahead  in  the  direction  in  which  he  was  driving. 

Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county:  Henry  Graass,  Circuit  Judge.    Affirmed. 

Action  for  personal  injury  which  resulted  in  the  death  of 
plaintiff's  husband,  Victor  Rowart,  by  reason  of  a  collision 
between  his  taxi  and  defendant's  cars  in  the  city  of  Green 
Bay  on  the  5th  of  April,  1917,  at  about  7  p.  m.  Quincy 
street  runs  north  and  south  and  defendant's  track  runs  east 
and  west,  intersecting  Quincy  street  at  about  right  angles. 
The  grade  of  the  track  is  about  two  and  a  half  or  three  feet 
higher  than  the  grade  of  the  street.  Just  west  of  the  traveled 
track  of  Quincy  street  and  parallel  to  it  is  the  track  of  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company.  On  the 
east  side  of  Quincy  street  and  to  the  north  of  defendant's 
track  is  a  switch  connecting  defendant's  main  line  with  a 
switch  track  running  east  and  parallel  to  the  main  line  oh  the 
south  of  it.  On  the  day  of  the  accident  the  switching  crew 
had  grouped  ten  cars  on  the  main  line  about  550  to  600  feet 
west  of  Quincy  street  for  the  purpose  of  making  a  flying 
switch  across  the  street.  Beginning  at  the  east  the  cars  were 
grouped  as  follows:  Three  log  flats,  five  gondolas,  and  two 
box  cars,  the  box  cars  being  loaded.  The  engine  left  one 
nian,  Gallagher,  at  the  switch  to  throw  it  and  flag  the  cross- 
ing, there  being  no  regular  flagman  there,  and  then  ran  west 
and  coupled  onto  the  cars.  One  man,  Wood,  remained  on 
the  foot-board  of  the  engine,  and  another,  Russell,  rode  on 
the  east  end  of  the  easterly  flat  car.  All  carried  lighted  lan- 
terns. The  engine  then  ran  east,  and  when  about  250  feet 
from  Quincy  street  the  coupling  pin  between  the  engine  and 
the  cars  was  pulled  by  Wood  and  the  engine  ran  ahead  of  the 
cars  and  across  Quincy  street.    Just  about  the  time  the  pin 
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was  pulled  a  second  crossing  signal  was  sounded  by  the  en- 
gineer. As  the  engine  passed  over  Quincy  street  the  cars 
were  from  60  to  180  feet  west  of  the  street.  The  deceased,  a 
taxi  driver,  approached  Quincy  street  from  the  north,  and 
Gallagher  stepped  from  the  switch  to  the  center  of  the  roiid 
and  signaled  him  to  stop  with  his  lantern.  The  driver  brought 
the  taxi  to  a  stop  about  eighty  feet  from  the  track  as  the 
engine  passed.  After  the  taxi  was  stopped  Gallagher  started 
to  turn  around  and  go  back  to  the  switch,  when  the  deceased 
started  up  again.  Gallagher  then  turned  about,  signaled  him 
to  stop  a  second  time,  and  continued  to  wave  his  lantern  and 
"holler"  till  forced  to  jump  out  of  the  way  of  the  taxi,  but 
the  deceased  proceeded  to  cross  the  track  and  was  struck  by 
the  cars.  Russell  on  the  flat  car  also  "hollered"  at  the  taxi. 
The  jury  found  ( 1 )  that  Victor  Rowart  came  to  his  death 
on  April  5,  1917,  by  the  automobile  which  he  was  driving 
over  the  public  highway  crossing  on  Quincy  street  in  the  city 
of  Green  Bay,  meeting  in  collision  with  the  moving  flat  cars 
of  the  defendant  company;  (2)  that  such  collision  was  not 
caused  by  the  defendant  company  negligently  failing  to 
group,  arrange,  and  use  cars  having  serviceable  brakes, 
while  making  the  flying  switch  over  such  public  highway; 
(3J^)  that  the  defendant  company  ran  its  locomotive  and 
cars  faster  than  twelve  miles  an  hour  while  approaching  and 
within  twenty  rods  of  the  Quincy-street  crossing;  (3^)  that 
such  running  of  locomotive  and  cars  faster  than  twelve  miles 
an  hour  was  a  proximate  cause  of  Victor  Rowart's  death; 
(4)  that  such  collision  was  caused  by  the  defendant  company 
negligently  failing  to  protect  the  highway  crossing  as  to 
travelers  on  Quincy  street  who  were  themselves  exercising 
ordinary  care,  during  the  movement  of  making  this  flying 
switch  across  the  public  highway  on  Quincy  street;  (5) 
that  such  negligence  was  a  proximate  cause  of  the  collision 
and  Victor  Rowart's  death;  (6)  that  such  collision  was 
caused  by  the  defendant  company  negligently  failing  to  give 
due  warning  of  the  near  approach  of  the  cars  detached  from 
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and  following  the  engine,  while  making  a  flying  switch  ov^ 
the  public  highway;  (7)  that  such  negligence  was  not  a 
proximate  cause  of  Victor  Rowart's  death;  (8)  that  Gal- 
lagher, after  the  auto  started  towards  the  crossing,  got  within 
the  traveled  track  and  swung  his  lantern  to  stop  the  auto; 
(9)  that  a  want  of  ordinary  care  on  the  part  of  Victor 
Rowart  contributed  to  produce  the  collision  and  his  death; 
(9  J^  )  that  such  want  of  care  was  greater  than  a  slight  want 
of  ordinary  care;  and  (10)  damages  in  the  sum  of  $6,000. 
The  defendant  moved  for  judgment  on  the  verdict  dismiss- 
ing the  complaint  and  for  costs,  which  motion  was  granted. 
The  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Martin,  Martin  & 
Martin  of  Green  Bay,  and  oral  argument  by  P.  //.  Martin, 

For  the  respondent  there  was  a  brief  by  Fairchild,  North, 
Parker  &  Bie  of  Green  Bay,  and  oral  argument  by  H.  O. 
Fairchild. 

ViNjE,  J.  In  actions  such  as  this,  where  it  is  shown  by 
undisputed,  competent,  admissible  evidence  that  the  de- 
ceased was  guilty  of  a  want  of  ordinary  care  exceeding  a 
slight  want  thereof,  as  a  matter  of  law,  which  proximately 
contributed  to  his  death,  alleged  procedural  errors  will  not 
be  considered  because  they  cannot  affect  the  ultimate  result 
of  defendant's  nonliability  which  inevitably  follows  from 
the  existence  of  such  contributory  negligence.  Thus  it  has 
be^n  held  that  where  defendant's  negligence  is  shown  as  a 
matter  of  law  no  finding  by  the  jury  that  it  exists  is  neces- 
sary. Jirachek  v.  Milwaukee  E.  R,  &  L.  Co,  139  Wis.  505, 
121  N.  W.  326. 

It  is  undisputed  that  Gallagher  signaled  the  deceased  to 
stop  about  eighty  feet  from  the  crossing,  and  that  he  con- 
tinued to  signal  him  till  he  was  forced  to  step  aside  in  order 
not  to  be  run  over  by  the  taxi ;  that  Gallagher  when  so  signal- 
ing was  some  distance  north  of  the  railroad  track  and  in  the 
middle  of  the  traveled  track  of  the  street.  Russell,  on  the 
Vol.  175—10 
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east  end  of  the  east  car,  signaled  the  deceased  to  stop,  and 
both  Gallagher  and  Russell  shouted  so  loud  that  persons  in- 
side homes  about  a  block  away  heard  it.  The  deceased,  a 
man  twenty-six  years  of  age  with  normal  hearing  and  vision, 
had  a  clear,  unobstructed  view  of  the  crossing  and  of  the 
cars  from  where  he  started  up  the  last  time  and  continuously 
from  there  up  to  the  track.  An  arc  light  was  burning  at 
the  crossing  so  that  the  whole  situation  was  plainly  visible. 

It  was  the  duty  of  the  deceased  to  look  for  cars  after  start- 
ing up  the  last  time  when  he  was  eighty  feet  from  the  track. 
McKinney  v,  C.  &  N.  W.  R.  Co,  87  Wis.  282,'58  N.  W.  386 ; 
White  V,  C,  &  N.  IV.  R.  Co,  102  Wis.  489,  78  N.  W.  585  ; 
Guhl  V.  Whitcomb,  109  Wis.  69,  85  N.  W.  142;  IVhite  v. 
M.,  St.  P.  &  S.  S.  M.  /?.  Co.  147  Wis.  141,  133  N.  W.  148. 

Had  he  done  so  he  could  not  have  f cliled  to  see  them,  for 
they  were  in  plain  view.  It  was  also  his  duty  to  look  ahead 
in  the  direction  in  which  he  was  driving,  and  had  he  done  so 
he  would  have  seen  Gallagher  signaling  him  to  stop.  He 
must  either  have  been  oblivious  to  his  surroundings  or  else 
he  recklessly  disregarded  both  the  lantern  signals  and  the 
shoutings.  In  either  case  he  was  guilty  of  the  negligence 
found.  Ruhr  v.  C.  &  N.  W.  R.  Co.  171  Wis.  154,  176 
N.  W.  767.  Under  the  evidence  the  jury  would  have  erred 
had  they  failed  to  find  that  deceased  was  not  guilty  of  a  want 
of  ordinary  care  exceeding  a  slight  want  thereof,  because  it 
establishes  the  contributory  negligence  found  as  a  matter  of 
law. 

By  the  Court. — ^Judgment  affirmed. 
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Washburn-Crosby  Company,  Respondent,  vs.  Kubiak, 

Appellant. 

October  i8 — Noi^ember  i§,  ip2T. 

Sales:  Anticipatory  breach  of  contract:  Remedies  of  seller:  Elec- 
tion: Partially  filled  order:  Rights  of  buyer:  Amendment  of 
pleading, 

1.  The  eflPect  of  an  expression  by  the  buyer,  prior  to  the  time 
of  performance  of  his  contract,  of  an  intention  not  to  per- 
form, is  to  give  the  seller  an  opportunity  to  then  treat  the  con- 
tract as  thereby  canceled,  or  to  elect  to  hold  and  consider  the 
contract  still  in  force  and  insist  upon  performance,  and  there- 
after seek  the  appropriate  remedy  for  either,  but  there  must  be 
an  election  in  some  manner  of  one  or  the  other  alternative; 
and  where  the  seller  gives  no  recognition  of  the  renunciation 
and  ships  the  goods,  he  must  be  held  to  have  thereby  waived 
his  right  to  treat  such  action  by  the  buyer  as  an  anticipatory 
breach. 

2-  Where  plaintiff  had  two  inconsistent  courses  of  action,  upon 
choosing  one  he  lost  the  other ;  and  having  brought  action  to 
recover  the  purchase  price  of  the  goods  shipped,  he  cannot 
amend  and  set  up  an  anticipatory  breach  of  the  sales  contract 
prior  to  the  date  of  the  shipment. 

3.  Under  sec.  1684/ — 44,  Stats.,  a  purchaser  of  a  carload  lot  of 
flour,  feed,  and  200  bushels  of  corn  had  the  right  to  reject  the 
entire  shipment  where  it  did  not  contain  the  corn. 

Appeal  from  a  judgment  of  the  municipal  court  of  Brown 
county:  N.  J.  Monahan,  Judge.    Reversed, 

The  plaintiff  is  a  Minnesota  corporation  alleged  to  be  en- 
gaged in  the  sale  of  flour,  feed,  and  grain,  the  defendant  a 
merchant  in  Anston,  Wisconsin. 

On  September  8,  1920,  plaintiff's  agent,  Stone,  obtained  a 
M?^ritten  order  from  defendant  for  a  carload  lot  of  flour,  feed, 
and  200  bushels  of  corn.  Defendant's  testimony  is  uncon- 
tradicted that  the  corn  was  a  substantial  part  of  the  contract. 
A  price  was  fixed  for  the  flour,  but  the  feed  and  corn  wrere 
to  be  at  the  market  price  prevailing  at  time  of  shipment,  all 
to  be  delivered  f .  o.  b.  Anston.  As  a  part  of  the  conditions 
of  the  sale  it  was  provided  that  in  case  of  default  by  the 
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buyer  on  his  part,  then  the  seller  might  at  its  option  and 
without  notice  (a)  either  cancel  the  contract,  or  (b)  "sell 
for  the  buyer's  account  all  the  goods  not  delivered,  and  the 
buyer  shall  then  pay  the  seller  on  demand  any  loss^  occurring^ 
from  such  sale  and  all  accrued  charges,  such  sale  to  be  at  any 
time  within  six  months  after  such  refusal  or  failure  of  the 
buyer."  The  time  for  shipment  or  delivery  of  such  goods 
was  fixed  for  December  1,  1920.  From  the  testimony  it  is 
undisputed  that  under  such  order  the  shipper  had,  if  done 
within  the  proper  time,  the  right  to  determine  the  respective 
proportions  of  sacks  of  ninety-eight  pounds  or  forty-nine 
pounds  each  of  the  flour,  there  being  a  difference  in  the  price 
of  fifteen  cents  more  per  barrel  for  the  smaller  sacks. 

On  November  4th  defendant  asked  to  have  the  time  for 
shipping  extended  beyond  December  1st.  On  November 
29th  defendant  again  wrote  in  substance  that  he  was  not  in 
a  position  to  receive  the  order  of  September  18th  and  would 
give  shipping  instructions  in  about  three  or  four  weeks.  This 
was  acknowledged  by  letter  of  December  4th  indicating  an 
intention  of  extending  the  accommodation  there  asked  for 
and  expecting  definite  instructions  for  shipments  within 
three  weeks. 

About  December  1st,  however,  defendant  went  to  the 
hospital  for  an  operation  and  was  kept  there  for  about  ten 
days.  On  December  1st  his  father,  who  was  looking  after 
some  of  the  details  of  the  business  in  the  defendant's 
absence,  signed  an  order  at  the  request  of  Stone,  which  was 
a  duplicate  of  the  order  of  September  18th  except  that  the 
time  for  delivery  was  extended  to  January  5,  1921.  On 
December  4th  and  while  still  at  the  hospital,  defendant,  being 
informed  by  his  father  of  the  extension  order  of  December 
1st,  wrote  to  plaintiff  as  follows: 

"Would  advise  that  you  cancel  order  for  carload  of  flour 
and  feed  which  I  ordered  September  18,  1920,  from  your 
agent,  Mr.  Stone.  It's  useless  for  you  to  ship  this  order,  as 
the  past  year  has  been  a  very  poor  one  for  me  financially. 
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having  taken  a  heavy  loss  on  lumber  and  other  material  I 
handle,  and  as  I  am  financially  embarrassed  I  certainly  could 
not  meet  payment  of  this  carload.  Besides  taking  a  heavy 
loss  this  far  this  season,  I  am  at  present  at  a  hospital,  was 
op)€rated  on  November  30th.  I  beg  you  not  to  ship  this 
order.  I  thought  when  I  asked  for  an  extension  that  I  could 
perhaps  accept  same,  but  as  the  flour  market  has  dropped 
considerably  and  having  lost  on  all  my  undertakings  this  past 
year. 

"I  again  b^g  you  not  to  ship  same ;  please  do  this  for  me, 
and  when  things  sort  of  adjust  themselves  again,  you  no 
doubt  can  expect  future  business  from  me." 

No  acknowledgment  in  writing  or  otherwise  was  given 
by  the  plaintiff  to  defendant  of  this  letter.  On  or  about  the 
1 1th  of  December  the  plaintiff  shipped  a  car  containing  the 
flour  and  fetd,  but  not  the  corn,  to  defendant  at  Anston,  and 
sent  him  an  invoice  stating  thereon  shipment  to  be  in  accord- 
ance with  order  of  December  1st.  Nothing  was  said  about 
the  corn.  A  bill  of  lading  attached  to  a  draft  was  subse- 
quently presented  and  the  defendant  refused  to  accept  the 
goods  or  to  pay.  About  the  end  of  December  Stone  sold  the 
flour  and  feed  to  plaintiff's  agent  at  Pulaski,  Wisconsin.  For 
the  difference  between  the  price  so  realized  and  the  invoice 
price,  together  with  items  of  freight  and  expense  in  connec- 
tion with  such  sale,  plaintiff  brought  this  action  against  the 
defendant  in  January,  1921. 

The  original  complaint  omitted  any  reference  to  the  corn ; 
alleged  that  the  goods  were  shipped  with  a  draft  and  bill  of 
lading  and  that  defendant  refused  to  pay;  that  after  defend- 
ant refused  to  accept  the  goods  plaintiff  sold  them  and  de- 
manded the  difference,  as  stated  above.  The  answer  ad- 
mitted the  making  of  a  contract,  refusal  to  pay,  and  alleged 
that  the  original  contract  had  been  canceled  and  abandoned. 
This  was  followed  by  an  amended  complaint  again  referring 
to  the  agreement  of  September  and  now  alleging  as  to  the 
agreement  of  December  1st ;  again  alleges  shipment  pursuant 
to  this  new  contract;  refusal  to  pay  the  draft,  demand  made, 
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and  again  of  the  sale  at  a  price  less  than  that  of  the  invoice, 
and  the  same  prayer  for  judgment.  It  also  alleged  that  the 
200  bushels  of  corn  had  been  omitted  in  the  order  of  Decem- 
ber 1st  at  the  request  of  the  defendant. 

Upon  the  trial  no  attempt  was  made  to  prove  that  the 
omission  of  the  corn  in  the  shipment  was  at  the  request  of 
defendant,  and  it  appeared  without  contradiction  that  such 
item  was  stricken  from  the  second  order  after  it  had  been 
signed  by  defendant's  father  and  without  consetit  or  direc- 
tion by  defendant  or  any  one  on  his  behalf. 

Upon  the  trial  the  plaintiff  insisted  that  it  was  entitled  to 
consider  the  letter  above  quoted  of  December  4th  such  a 
denial  of  the  contract  by  defendant  as  made  an  anticipatory 
breach  of  the  contract  upon  which  plaintiff  might  proceed 
under  clause  (b)  above  quoted  and  recover  the  damages  as 
then  sued  for,  and  moved  the  court  for  permission  to  amend 
its  complaint  to  conform  with  the  proofs,  and  on  that  theory. 
The  motion  was  granted  and  judgment  directed  for  the 
plaintiff  for  substantially  the  amount  claimed.  From  the 
judgment  so  entered  defendant  has  appealed. 

Sol,  P.  Huntington  of  Green  Bay,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  FairchUd,  North, 
Parker  &  Bie  of  Green  Bay,  and  oral  argument  by  Walter  T. 
Bie, 

EscHWEiLER,  J.  Assuming,  but  only  for  the  purpose  of 
the  present  disposition  of  this  case,  that  the  letter  of  Decem- 
ber 4th  quoted  above  indicated  such  a  refusal  by  defendant 
to  carry  out  the  contract  that  it  might  be  treated  by  the 
plaintiff  as  an  anticipatory  breach  thereof,  yet  there  is  never- 
theless lacking  an  essential  element  which  must  exist  before 
plaintiff  could  be  entitled  to  recover  damages  upon  such 
theory,  it  being  the  one  upon  which  judgment  w^as  rendered 
in  the  court  below.  The  fact  alone  that  one  party  to  such  a 
contract  indicates  his  intention  of  not  carrying  out  his 
part  thereof  prior  to  the  time  of  performance  is  not  suf- 
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ficient  to  destroy  the  contract  relationship  theretofore  exist- 
ing*. The  effect  of  such  renunciation  by  the  one  is  to  give  the 
other  party  an  opportunity  to  then  treat  it  as  thereby  can- 
celed or  nevertheless  elect  to  hold  and  consider  the  contract 
still  in  force  and  insist  upon  performance  by  the  one  so  re- 
nouncing, or  tender  performance  on  his  own  part  and  there- 
after seek  the  appropriate  remedy  for  either.  But  there 
must  be  an  election  in  some  manner  of  one  or  the  other  alter- 
native. Where,  as  in  this  case,  the  plaintiff  as  seller  gives 
no  recognition  on  his  own  part  of  the  renunciation  to  the 
buyer  by  responding  in  any  way  thereto  and  proceeds,  in 
spite  of  such  repudiation,  to  ship  the  goods  in  iilleged  com- 
pliance with  the  contract,  he  must  necessarily  be  held  to  have 
thereby  waived  his  right  to  treat  such  action  by  the  buyer  as 
an  anticipatory  breach.  Wohdman  v.  Blue  Grass  L.  Co.  125 
Wis.  489,  495,  103  N.  W.  236,  104  N.  W.  920;  Kamps  & 
Sacksteder  D,  Co.  v.  United  D.  Co.  164  Wis.  412,  414,  160 
N.  W.  271;  Ambler  v.  Sinaiko,  168  Wis.  286,'  294,  170 
N.  W.  270;  Rauer's  L.  &  C.  Co.  v.  Harrell  Co.  32  Cal.  App. 
45,  102  Pac.  125,  133 ;  Roehm  v.  Horst]  178  U.  S.  1,  20  Sup. 
Ct.  780;  Central  T.  Co.  v.  Chicago  A.  Asso.  240  U.  S.  581, 
58^,  36  Sup.  Ct.  412;  5  Page,  Contracts  (2d  ed.)  §  2893; 
Benjamin,  Sales  (7th  ed.)  §  568. 

The  two  courses  thus  open  to  his  option  are  necessarily 
so  inconsistent  that  he  cannot  have  both,  and  having  deliber- 
ately chosen  the  one  he  has  lost  the  other.  Hatieter  v.  Marty, 
156  Wis.  208,  211,  145  N.  W.  775;  Indiana  L.  E.  Co.  r. 
Carnithan,  62  Ind.  App.  567,  109  N.  E.  851,  855 ;  Leonard  v. 
Kendall  (Tex.)  190  S.  W.  786,  789;  5  Page,  Contracts  (2d 
ed.)  §  2896;  6  Ruling  Case  Law,  p.  1025. 

The  effect  of  the  shipment  of  the  carload  of  flour  and  feed 
on  December  11th  by  plaintiff  in  alleged  compliance  with  the 
contract  of  December  1st  and  its  bringing  this  action  to  re- 
cover for  failure  by  defendant  to  pay  for  such  shipment  can- 
not, by  such  a  mere  change  of  pleadings  as  was  permitted  in 
the  court  below,  reinstate  the  rights,  if  any  such  plaintiff  had. 
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upon  any  anticipatory  breach  by  defendant  prior  to  the  time 
of  such  shipment.  Such  change  as  was  so  permitted  by  the 
trial  court  is  not  a  mere  permissible  change  of  pleadings  but 
amounted  to  a  reinstatement  of  axause  of  action  heretofore 
lost. 

By  the  unexplained  omission  of  the  200  bushels  of  corn 
in  the  carload  shipment  of  December  11th  the  plaintiff  came 
within  the  provisions  of  sec.  1684^ — 44,  Stats.,  providing 
that,  where  the  seller  delivers  to  a  buyer  a  quantity  of  goods 
less  than  those  contracted  to  be  sold,  the  buyer  may  reject 
the  entire  shipment  as  a  noncompliance  with  the  contract. 
Therefore,  upon  receiving  the  invoice  showing  that  the  ship- 
ment did  not  contain  the  corn,  and  such  being  the  fact,  the 
defendant  was  justified  in  rejecting  the  entire  shipment.  The 
rule  would  be  the  same  independent  of  such  statute.  Nezvell 
V.  New  Holstein  C.  Co.  119  Wis.  635,  641,  97  N.  W.  487. 

The  defendant  therefore  incurred  no  liability  to  plaintiff 
by  his  refusal  to  accept  and  pay  for  the  goods  so  attempted 
to  be  tendered  by  plaintiff,  for  this  reason  rendering  it  un- 
necessary to  determine  whether  or  not  he  was  also  justified 
in  refusing  to  accept  the  attempted  delivery  becatise  shipped 
prior  to  the  time  fixed  by  the  contract  and  without  the  de- 
fendant having  requested  such  shipment  or  having  had  any 
opportunity  to  select,  under  the  options  given  him,  as  to  the 
sizes  of  the  packages  of  flour. 

It  follows  from  what  has  been  said  that  the  plaintiff  has 
no  cause  of  action  whatsoever  against  the  defendant,  and 
judgment  should  now  be  rendered  in  his  favor. 

By  the  Court.. — Judgment  reversed,  and  the  cause  re- 
manded with  directions  to  dismiss  the  complaint. 
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Richmond  and  another,  Appellants,  vs.  Cretens, 

Respondent. 

October  i8 — NcK'ember  15,^1^21, 

Sales:  Warranty:  Adulterated  goods:  Trial:  Issue:  Form  of  ver- 
dict: Damages. 

1.  In  an  action  for  damagres  for  breach  of  warranty v because  the- 

article  sold  was  adulterated,  the  question  submitted  by  the 
court  to  the  jury,  viz.  "Did  the  defendant,  adulterate  the 
potash  which  he  sold  to  the  plaintiffs?"  held  error,  the  ques- 
tion being:  whether  the  potash  was  in  fact  adulterated,  not 
whether  the  defendant  adulterated  it. 

2.  The  parties  having  entered  into  a  stipulation  on  the  trial  that 

"there  is  only  one  question  to  be  determined  by  the  jury  and 
that  is  whether  the  potash  sold  by  th€  defendant  to  the 
plaintiffs  was  in  fact  adulterated/*  held  no  request  that  a 
question  to  that  effect  be  submitted  to  the  jury  was  necessary, 
the  stipulation  being  a  sufficient  request  by  both  parties  for 
the  submission  of  such  question. 

3.  The  measure  of  damages  for  breach  of  warranty  is  the  loss 

directly  and  naturally  resulting  in  the  ordinary  course  of 
events  frpm  such  breach.  This  is  the  difference  between  the 
value  ^f  the  goods  at  the  time  of  delivery  to  the  buyer  and 
the  vaiue  they  would  have  had  if  they  had  answered  to  the 
warranty,  in  the  absence  of  special  circumstances  showing 
proximate  damage  of  a  greater  amount. 

Appeal  from  a  judgment  of  the  circuit  court  for  Price 
county:  G.  N.  Risjord,  Circuit  Judge.    Reversed, 

In  November,  1917,  plaintiflFs  were  refiners  and  handlers 
of  crude  potash  at  Shawano,  Wisconsin.  The  defendant  was 
a  manufacturer  of  crude  potash  at  Phillips,  Wisconsin.  On 
the  24th  day  of  that  month  plaintiffs  wrote  defendant 
stating  that  they  were  refiners  and  handlers  of  first  sorts 
potash  in  large  quantities  and  asked  for  the  lowest  cash 
price  on  such  product,  saying  "We  have  no  objection  to  buy- 
ing this  material  on  terms  of  sight  draft  attached  to  bill  of 
lading  if  you  will  guarantee  your  potash  is  of  prime  quality 
and  not  adulterated  with  salt  or  any  foreign  matter."    On 
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November  26th  defendant  replied  to  plaintiffs'  inquiry,  say- 
ing "Will  sell  you  crude  potash  for  thirty-five  cents  f .  o.  b. 
Phillips.    Answer  at  once  if  wanted."    There  was  an  oral 
acceptance  of  this  4)roposition  and,  pursuant  thereto,  de- 
fendant shipped  plaintiffs  3,037  pounds  of  potash  at  the 
agreed  price  of  thirty-five  cents  per  pound,  which  was  paid 
by  plaintiffs.    An  analysis  of  the  product  sold  showed  a  de- 
cided deficiency  of  potassium  hydroxide  and  an  excessive 
proportion  of  sodium  chloride  (salt)  and  potassi^m  sulphate. 
Unadulterated  crude  potash  contains  less  than  two  per  cent, 
salt.    It  appears  that  salt  cannot  be  introduced  into  potash 
except  during  the  process  of  manufacture,  and  that  this 
could  be  accomplished  by  putting  salt  into  the  ashes  or  into 
the  product  about  the  time  it  was  to  be  cooled.  Before  plaint- 
iffs had  received  the  chemical  analysis  of  the  potash  pur- 
chased from  defendant  they  had  proceeded  to  refine  it.    Ac- 
cording to  the  evidence  the  refined  product  was  worth  but 
forty  cents  a  pound  because  of  the  ^cessive  salt  adultera- 
tion, whereas  if  the  crude  product  received  from  the  defend- 
ant had  been  unadulterated  the  refined  product  would  have 
been  of  the  value  of  seventy-five  cents  a  pound.     This  was 
the  only  evidence  submitted  by  plaintiffs  as  to  the  damages 
sustained.    There  was  no  evidence  to  show  the  market  value 
of  the  crude  product  in  its  pure  and  in  its  adulterated  state.  • 
The  defendant,  testifying  in  his  own  behalf,  denied  that 
he  had  in  any  manner  adulterated  the  potash  sold  by  him  to 
plaintiffs  and  denied  as  well  that  he  had  instructed  his  em- 
ployees to  introduce  salt  into  the  product  during  the  course 
of  manufacture.    He  also  produced  one  person  who  was  in 
his  employ  at  the  time  this  potash  was  manufactured,  who 
testified  that  he  was  around  the  plant  about  half  of  the  time 
and  that  he  did  not  see  any  salt  introduced  into  the  product 
during  the  course  of  manufacture.    The  defendant  did  not 
testify  as  to  how  many  men  he  had  in  his  employ,  but  it 
appears  from  the  testimony  of  the  employee  who  did  testify 
that  there  was  at  least  one  other  person  in  defendant's  em- 
ploy at  that  time.    He  was  not  produced  as  a  witness. 
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At  the  close  of  the  evidence  the  parties  stipulated  that  the 
question  of  the  amount  of  damages  should  not  be  submitted 
to  the  jury,  but  that  the  question  of  the  measure  and  amount 
of  damages  should  be  determined  by  the  court.  It  was  fur- 
ther stipulated  that  "there  is  only  one  question  to  be  deter- 
mined by  the  jury,  and  that  is  whether  the  potash  sold  by  the 
defendant  to  the  plaintiffs  was  in  fact  adulterated."  The 
question  which  the  court  submitted  to  the  jury  was  this: 
"Did  the  defendant  adulterate  the  potash  which  he  sold  to 
the  plaintiffs?"  The  jury  answered  this  question  No,  and 
the  court  rendered  judgment  on  such  verdict  in  favor  of  the 
defendant  and  against  the  plaintiffs.  From  the  judgment 
so  entered  the  plaintiffs  appealed. 

A.  M.  Andrnvs  of  Shawano,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  G.  R.  Empson  of 
Gladstone,  Michigan,  and  Olin,  Butler,  Thomas,  Stebbins  & 
Stroud  of  Madison,  and  oral  argument  by  Byron  IL 
Stebbins. 

Owen,  J.    Plaintiffs  contend  that  the  question  submitted 
by  the  court  to  the  jury  was  not  responsive  to  the  issue  in 
the  case.    They  contend  that  the  issue  was  whether  the  potash 
was  in   fact  adulterated  and  not  whether  the  defendant 
adulterated  it.     In  their  letter  of  inquiry  the  plaintiffs  said: 
"We  have  no  objection  to  buying  this  material  on  terms  of 
sight  draft  attached  to  bill  of  lading  if  you  will  guarantee 
your  potash  is  of  prime  quality  and  not  adulterated  with 
salt  or  any  foreign  matter."    The  price  which  the  defendant 
quoted  plaintiffs  was  in  response  to  this  letter,  and  must  be 
held  to  have  been  in  conformity  with  the  terms  and  condi- 
tions mentioned  in  plaintiffs'  letter  of  inquiry.  This  amounts 
to  a  plain  warranty  on  the  part  of  defendant  that  the  potash 
so  sold  was  of  prime  quality  and  not  adulterated  with  salt  or 
any  foreign  matter.     If  the  potash  furnished  was  in  fact 
adulterated  it  amounted  to  a  breach  of  defendant's  war- 
ranty regardless  of  whether  he  himself  did  or  did  not  adulter- 
ate it.     He  contracted  to  furnish  potash  of  a  prime  and 
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unadulterated  quality.  If  the  product  furnished  was  not  of 
such  quality  it  amounted  to  a  breach  of  warranty.  The 
question  submitted,  therefore,  did  not  cover  the  real  issue  in 
the  case.  The  jury  might  have  found  that  the  defendant  did 
not  adulterate  the  product  without  necessarily  finding  that 
the  product  furnished  was  unadulterated. 

Respondent  contends,  however,  that  the  question  does  in 
fact  submit  the  real  issue,  in  view  of  the  evidence  in  the  case, 
from  which  it  appears  that  if  the  product  was  adulterated  it 
must  have  been  adulterated  in  the  course  of  manufacture; 
that  the  testimony  of  the  defendant  and  his  employee,  pro- 
duced as  a  witness,  to  the  effect  that  the  defendant  did  not 
adulterate  the  product  while  in  the  course  of  manufacture, 
conclusively  shows  that  the  product  was  not,  and  could  not 
have  been,  adulterated  if  such  testimony  was  believed  by  the 
jury.  This  does  not  necessarily  follow.  There  is  nothing 
to  show  that  the  employee  who  was  not  produced  as  a  wit- 
ness did  not  adulterate  the  product  or  that  it  was  not  adulter- 
ated by  some  one  else.  The  chemical  analysis  showed  that 
the  potash  was  adulterated  and  that  the  product  refined 
therefrom  was  of  an  inferior  quality.  This  is  strong  evi- 
dence that  the  product  was  in  fact  adulterated,  to  overthrow 

• 

which  every  avenue  of  opportunity  to  adulterate  it  should  be 
closed  by  defendant's  evidence.  This  the  evidence  produced 
on  the  part  of  defendant  failed  to  do.  There  was,  therefore, 
room  left,  for  the  jury  to  find  that  the  potash  was  in  fact 
adulterated  even  though  they  were  satisfied  from  the  evi- 
dence that  the  defendant  did  not  adulterate  it.  The  issue 
tried  called  for  the  submission  of  the  question  of  whether 
the  potash  was  in  fact  adulterated,  and  the  court  was  in 
error  in  limiting  the  issue  to  the  question  of  whether  the 
defendant  adulterated  the  potash,  as  was  done  by  the  ques- 
tion which  was  submitted  to  the  jury. 

It  is  further  contended  on  the  part  of  the  respondent  that 
it  was  the  duty  of  the  appellants  to  specifically  request  that 
the  proper  question  be  submitted  to  the  jury,  and  that  in  the 
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absence  of  such  request  such  fact  must  be  deemed  to  have 
been  determined  by  the  court  in  conformity  with  its  judg- 
ment, and  that  appellants'  neglect  or  omission  to  so  request, 
amounts  to  a  waiver,  and  a  consent  that  such  omitted  fact 
be  determined  by  the  court,  by  virtue  of  sec.  2858w,  Stats., 
which  provides : 

"Whenever  any  special  verdict  shall  be  submitted  to  a  jury 
and  there  is  omitted  therefrom  some  controverted  matter  of 
fact  not  brought  to  the  attention  of  the  trial  court  by  request 
but  essential  to  sustain  the  judgment,  such  matter  of  fact 
shall  be  deemed  determined  by  the  court  in  conformity  with 
its  judgment  and  the  neglect  or  omission  to  request  a  finding 
by  the  jury  on  such  matter  shall  be  deemed  a  waiver  of  jury 
trial  pro  tanto  and  a  consent  that  such  omitted  fact  be  deter- 
mined by  the  court.  The  finding  or  determination  of  such 
omitted  fact  by  the  court  may  be  reviewed  on  appeal  without 
any  exception  thereto." 

We  have  the  stipulation  of  the  parties  entered  into  at  the 
close  of  the  evidence  to  the  efltect  "that  there  is  only  one 
question  to  be  determined  by  the  jury,  and  that  is  whether 
the  potash  sold  to  the  plaintiffs  was  in  fact  adulterated," 
which  was  a  sufficient  request  not  only  by  the  appellants  but 
by  respondent  that  that  question  be  submitted  to  the  jury.  It 
would  be  most  technical,  indeed,  to  require  a  party,  in  addi- 
tion to  a  stipulation  of  this  kind,  to  make  an  additional  re- 
quest that  the  question  so  stipulated  be  submitted  to  the  jury. 
The  action  of  the  court  in  submitting  a  different  question 
must  be  construed  as  a  refusal  to  submit  the  question  agreed 
upon. 

At  the  close  of  the  evidence  the  respondent  moved  for  a 
nonsuit  on  the  ground  that  there  was  no  evidence  showing 
that  plaintiffs  had  sustained  any  damage  by  reason  of  the 
breach  of  the  warranty.  It  is  argued  that  this  motion  should 
have  been  granted,  and  that  the  judgment  appealed  from 
should  not  be  reversed  even  though  the  issues  were  not  prop- 
erly submitted  to  the  jury,  because  in  no  event  are  plaintiffs 
entitled  to  judgment.  This  contention  is  sound  if,  as  a  matter 
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of  fact,  there  is  no  evidence  upon  which  substantial  damages 
can  be  predicated.  The  measure  of  damages  for  breach  of 
•warranty  is  the  loss  directly  and  naturally  resulting  in  the 
ordinary  course  of  events  from  such  breach.  This  is  the 
difference  between  the  value  of  the  goods  at  the  time  of 
delivery  to  the  buyer  and  the  value  they  would  have  had  if 
they  had  answered  to  the  warranty,  in  the  absence  of  special 
circumstances  showing  proximate  damage  of  a  greater 
amount.    Sec.  1684f — 69,  Stats. 

Plaintiffs'  letter  of  inquiry  advised  the  defendant  that  they 
were  refiners  and  handlers  of  first  sorts  potash.  While  this 
did  not  expressly,  in  form  the  defendant  that  this  particular 
potash  was  desired  for  refining  purposes,  it  did  advise  him 
that  the  potash  was  desired  either  for  refining  purposes  or 
for  the  purposes  of  resale.  He  knew,  therefore,  that  the 
product  was  likely  to.  be  refined  by  the  plaintiffs,  and  that,  if 
so,  the  refined  product  would  be  of  a  much  inferior  quality 
if  the  crude  product  was  adulterated.  Damages  resulting 
from  the  refining  of  the  product,  therefore,  were  plainly 
within  the  contemplation  of  the  parties  to  the  contract  of 
sale,  and  constituted  a  proximate  result  of  the  breach  of  the 
warranty.  Hammond  v.  Sandzvich  Mfg,  Co.  146  Wis.  485, 
131  N.  W.  1097.  In  this  view,  the  record  presents  facts 
which  will  sustain  the  assessment  of  substantial  damages. 

For  the  reasons  stated  the  judgment  must  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

By  the  Court. — So  ordered. 
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John  Hoffmann  &  Sons  Company,  Respondent,  vs. 

.    Parks,  Appellant. 

•    October  i8 — November  i^,  ip2i. 

JLitnitation  of  actions:  Agreement  between  parties  as  to  payment 
on  note:  Consideration:  Effect  on  limitation:  Appeal:  Special 
verdict:  Alternative  form:  Waiver  of  defect, 

1.  In  an  action  by  an  indorsee  of  a  promissory  note  against  the 

maker,  wherein  it  appeared  that  the  maker  had  made  no 
direct  payment  on  the  indebtedness  within  the  statutory 
period  of  limitations,  the  evidence  is  held  to  support  a  finding 
by  the  jury  that  the  defendant  maker  had  agreed  with  the 
plaintiff  indorsee  that  certain  rents  due  to  the  indorser  be 
applied  on  the  note. 

2.  The  liability  of  the  maker  and  indorser  upon  the  note  and  the 

mutual  agreement  of  the  parties  would  be  ample  consideration 
for  the  payments. 

3.  Although  the  court  required  the  jury  to  find  whether  an  agree- 

ment was  made  "that  the  rent  checks  or  some  of  them"  be 
applied  as  payments^on  the  note,  and  a  question  so  framed  in 
the  alternative  is  not  ordinarily  approved,  it  is  held  that, 
since  there  was  no  evidence  which  would  indicate  that  some 
of  the  checks  were  to  be  so  applied  and  others  not,  the  jury 
were  not  misled  and  no  injustice  was  done. 

4.  Where  a  special  verdict  is  objectionable  in  form,  counsel  must 

object  and  enter  due  exception  to  the  refusal  of  the  court  to 
correct  it. 

Appeal  from  a  judgment  of  the  circuit  court  for  Price 
county:  G.  N.  Risjord,  Circuit  Judge.    Affirmed. 

This  is  an  action  by  the  plaintiff  as  indorsee  against  the 
defendant  as  maker  of  a  promissory  note  for  $1,500  dated 
February  14,  1907,  payable  on  demand  to  F.  L.  Hunt,  and 
given  as  part  of  the  purchase  money  for  a  stock  of  goods. 

The  note  matured  on  August  23,  1911,  when  the  plaintiff 
demanded  payment.  The  action  was  commenced  July  28, 
1919.  Defendant  denied  liability  by  reason  of  the  statute 
of  limitations,  sec.  4222,  Stats.  Plaintiff  contended  that  the 
statute  was  tolled  by  payments  within  the  six  years  next 
preceding  the  bringing  of  the  action. 
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The  note  was  indorsed  to  the  plaintiff  company  in  pay- 
ment of  Hunt's  indebtedness  to  it.  Until  August  14,  191 1, 
defendant  paid'  the  interest  to  plaintiff.  On  August  23, 
1911,  after  demand,  defendant  paid  $200  on  the  principal. 
These  were  the  only  payments  which  he  made  directly  to  the 
plaintiff. 

In  March,  1912,  Mr.  Riemer,  credit  man  of  the  company, 
by  agreement  was  appointed  trustee  of  the  grocery  business 
of  defendant  and  his  partner;  and  thereafter  until  July, 
1918,  defendant  acted  as  manager  under  the  direction  of  the 
trustee.  The  business  was  carried  on  in  a  building  owned 
by  Hunt,  who  had  a  store  in  the  same  building,  a  door  con- 
necting the  two  places  of  business. 

On  April  9,  1912,  plaintiff  sent  to  Hunt  the  following 
letter: 

"F.  L.  Hunt,  Phillips,  Wis.        Milwaukee,  April  9,  1912. 

"Dear  Sir:  With  reference  to  the  rent  due  you  on  the 
Parks  &  Waterhouse  store:  we  notice  that  this  will  be  due 
and  payable  on  the  12th  inst.  and  will  amount  to  $30.  We 
wish  to  inquire  if  it  will  be  agreeable  to  you  to  have  this 
rent  credited  on  your  indebtedness  with  us.  We  make  this 
proposition  believing  it  will  be  the  easiest  way  for  you  to  pay 
it  off.  Will  you  kindly  advise  us  by  return  mail,  and  greatly 
oblige,  Yours  very  truly, 

"John  Hoffmann  &  Sons  Co." 

Hunt  returned  the  letter  with  the  following  indorsement: 
"Yes,  I  intended  writing  you  to  do  so.  Truly  yours,  F.  L. 
Hunt." 

Thereafter  on  November  30,  1912,  in  the  presence  of 
Parks,  Hunt  indorsed  and  delivered  to  plaintiff  checks  ag- 
gregating $135,  and  this  amount  was  indorsed  on  the  note  to 
the  credit  of  Parks.  The  checks  were  written  by  Parks,  pay- 
able to  Hunt,  and  signed  by  Riemer  as  trustee.  They  repre- 
sented payments  for  the  rental  of  the  store. 

Further  indorsements  of  rent  checks  were  made  as  fol- 
lows: May  21,  1913,  $180;  December  30,  1913,  $210;  De- 
cember 17,  1914,  $70;  September  30,  1918,  $70.  The  de- 
livery of  all  of  these  checks  to  Riemer  as  agent  of  the  plaint- 
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iff  took  place  in  the  store  of  Hunt,  generally  if  not  always 
in  the  presence  of  Parks. 

Riemer  testified  that  all  of  these  payments  were  made  in 
pursuance  of  an  agreement  between  Parks,  Hunt,  and  him- 
self whereby  the  rent  money  due  Hunt  from  Parks  should 
be  paid  by  Parks  to  plaintiff  and  applied  on  the  note,  and 
that  Parks  was  to  reimburse  Hunt  to  the  amount  of  these 
paynjents. 

Hunt  testified  that  he  did  not  remember  that  Parks  had 
any  part  in  the  agreement  as  to  the  application  of  rents  and 
that  there  was  no  express  agreement  that  Parks  should 
reimburse  him;  that  he  (Hunt)  knew  that  the  rent  checks 
were  being  applied  on  the  note  and  that  he  considered  that 
Parks  was  under  a  moral  obligation  to  reimburse  him,  and- 
that  he  hoped  to  get  the  money  back ;  that  he  made  the  pay- 
ments because  he  knew  he  was  liable  as  an  indorser. 

Parks  denied  the  agreement,  but  testified  he  considered 
himself  under  moral  obligation  to  reimburse  Hunt.  He 
further  testified  that  he  had  considered  that  this  note  should 
be  taken  care  of  by  the  trustee  and  that  he  was  free  from 
liability  on  it. 

The  court  submitted  the  following  question  to  the  jury: 
"Did  the  defendant,  Parks,  agree  with  Mr.  Riemer  that  the 
rent  checks,  or  some  of  them,  might  be  applied  by  the  plaint- 
iff as  payments  on  the  note  in  question  ?"  The  answer  was 
"Yes." 

Both  parties  moved  for  judgment.  Judgment  was  ren- 
dered for  the  plaintiff  in  the  sum  of  $1,450.54. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
W,  K.  Parkinson  of  Phillips. 

For  the  respondent  there  was  a  brief  by  Barry  &  Barry 
of  Phillips,  and  oral  argument  by  John  S.  Barry, 

Jones,  J.  The  principal  exception  of  the  defendant's 
counsel  is  that  the  court  erred  in  submitting  the  special  ver- 
dict in  the  alternative. 

Passing  that  subject  for  the  present  and  assuming  that 
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the  error  was  not  fatal,  the  finding  of  the  jury  is  based  on 
such  evidence  that  we  cannot  properly  set  it  aside.  Both  the 
defendant  and  Hunt,  the  indorser  of  the  note,  were  un- 
doubtedly liable  to  the  plaintiff.  It  does  not  seem  inherently 
unreasonable  that  there  should  have  been  an  agreement  to 
apply  the  payments  made  by  the  defendant  on  this  indebted- 
ness. It  was  conceded  by  Hunt  that  this  would  be  the 
easiest  way  to  pay  the  indebtedness.  If  some  such  arrange- 
ment had  not  been  made  it  would  have  been  natural  for  the 
plaintiff  to  insist  upon  payment  of  the  note  in  a  manner 
which  might  have  been  more  burdensome  to  both  Parks  and 
Hunt.  The  testimony  makes  it  clear  that  Hunt  expected  the 
rent  checks  to  be  applied  as  they  were,  and  throughout  the 
whole  period  the  plaintiff  made  the  application  relying  on 
the  supposed  agreement. 

To  this  agreement  Riemer  testified  very  positively.  Al- 
though Hunt  testified  that  he  did  not  remember  that  Parks 
was  present  when  it  was  made,  he  did  not  directly  deny  the 
agreement,  and'  his  whole  course  of  conduct  seems  to  us  to 
corroborate  the  testimony  of  Riemer. 

There  is  no  rule  of  law  which  would  prevent  the  three 
parties  interested  from  making  such  an  agreement.  The 
liability  of  the  defendant  and  Hunt  upon  the  note  and  the 
mutual  agreement  of  all  the  parties  interested  would  be 
ample  consideration.  Mainsinger  v.  Mohr,  41  Mich.  685, 
3  N.  W.  183;  A^a/.  Bank  of  Delavan  v.  Cotton,  53  Wis.  31, 
9  N.  W.  926. 

It  is  earnestly  argued  by  defendant's  counsel  that  the 
verdict  was  fatally  defective  for  uncertainty.  It  is  un- 
doubtedly true  that  ordinarily  a  verdict  in  the  alternative  is 
not  to  be  approved,  and  such  verdicts  have  often  been  dis- 
regarded. Thus  where  a  jury  was  asked  to  find  whether 
there  was  a  contract  express  or  implied  that  defendant 
should  receive  compensation  for  certain  services,  and  an 
affirmative  answer  was  given,  the  court  said : 

"This  answer  not  only  leaves  it  uncertain  whether  the  jury 
found  there  was  an  express  or  implied  contract  between  the 
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parties,  hut  we  are  unable  to  ascertain  whether  the  jury 
agreed  that  either  contract  was  made.  A  part  of  them  may 
have  found  there  was  an  express  contract,  but  no  implied 
one;  and  the  others  may  have  reached  the  conclusion  that 
there  was  an  implied,  but  no  express  contract.  Thus  it  is 
rendered  uncertain,  whether  the  jury  in  fact  determined  this 
issue.  .  .  .  Under  these  circumstances  the  question  is  faulty 
for  duplicity,  and  is  fatally  defective  for  uncertainty  as  to 
the  determination  of  the  issue."  Lowe  v.  Ring,  123  \yis. 
370,  375,  101  N.  W.  698. 

There  have  been  numerous  other  decisions  holding  the 
same  general  rule. 

Does  this  rule  apply  in  the  present  case  ?  Although  there 
was  considerable  testimony  as  to  facts  more  or  less  collateral, 
the  whole  effort  on  the  part  of  the  plaintiff  and  defendant 
during  the  trial  was  directed  to  the  question  whether  or  not 
an  agreement  was  made  between  the  parties  regarding  the 
application  of  the  rent  checks  to  the  note  in  question. 
Riemer  testified  to  a  positive  agreement  at  a  given  time  and 
place  that  the  rent  checks  should  be  thus  applied.  Parks 
denied  the  agreement.  There  was  no  contention  by  either 
party  that  any  other  agreement  was  made.  On  the  motion 
for  a  new  trial  the  court  said: 

".  .  .  It  was  not  contended  upon  the  trial  that  if  the  plaint- 
iff had  a  right  to  apply  some  checks  upon  Parks^  note  it  had 
not  the  right  to  apply  all  of  them  that  were  released  by 
Hunt:" 

We  consider  that  the  trial  court  rightly  came  to  the  con- 
clusion that  if  Parks  agreed  that  the  rent  money  might  be 
applied  as  testified  to  by  Riemer,  the  agreement  included  all 
the  rent  checks  that  were  in  fact  so  applied. 

In  view  of  the  issues  which  were  tried  and  the  whole 
course  of  the  trial,  we  consider  that  the  form  of  the  verdict 
did  not  mislead  the  jury  and  that  there  was  no  testimony 
from  which  they  could  have  inferred  that  some  of  the  pay- 
ments applied  upon  the  note  were  included  in  the  agreement 
and  that  others  were  not,  and  we  have  come  to  the  conclusion 
that  no  injustice  was  done  by  the  submission  of  the  verdict 
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in  the  form  it  was  left  to  the  jury.  Berger  v.  Abel  &  Bach 
Co.  141  Wis.  321,  124  N.  W.  410;  Korn  v.  Pfister  &  Vogel 
L.  Co.  147  Wis.  526,  133  N.  W.  586.  See  Tosiy  v.  Morgan 
Co.  151  Wis.  601,  at  p.  604  (139  N.  W.  402). 

Moreover,  it  does  not  appear  that  any  exception  was  taken 
to  the  form  of  the  verdict  or  that  the  attention  of  the  court 
was  called  to  it  until  after  the  trial  or  that  any  other  form  of 
quQ3tion  was  proposed  by  defendant's  counsel.  If  the  ver- 
dict was  objectionable  in  form,  counsel  should  have  objected 
and  entered  due  exception  to  the  refusal  of  the  court  to 
correct  it.  Dolphin  v.  Peacock  M.  Co.  155  Wis.  439,  144 
N.  W.  1112;  Moering  v.  Folk  Co.  155  Wis.  192, 144  N.  W. 
207;  Landauer  v.  Kasik,  155  Wis.  376,  144  N.  W.  974; 
Ludvigsonv.  Superiors.  B.  Co.  147  Wis.  34, 132  N.  W.  621. 

By  the  Court. — ^Judgment  affirmed. 


Donnelly,  Respondent,  vs.  Packard,  Appellant. 

October  ip — November  75,  ip2i. 

Physicians  and   surgeons:   Malpractice   in  setting   broken   limb: 

Evidence :  Sufficiency. 

In  an  action  against  a  physician  for  malpractice,  while  setting  a 
fracture  of  the  left  femur,  in  not  bringing  the  broken  surfaces 
of  the  bone  togrether  and  maintaining  them  in  apposition 
during  the  healing  period,  the  evidence  is  held  to  sustain  a 
finding  of  the  jury  that  defendant  failed  to  estercisc  that 
degree  of  skill  and  care  ordinarily  exercised  by  physicians  in 
good  standing  in  the  locality  of  his  residence,  and  that  such 
failure  was  the  proximate  cause  of  plaintifTs  condition. 

Appeal  from  a  judgment  of  the  circuit  court  for  Oneida 
county :  A.  H.  Reid,  Circuit  Judge.    Affirmed. 

The  appeal  is  from  a  judgment  in  favor  of  the  plaintiflF 
for  the  sum  of  $3,764.85  and  costs  in  an  action  for  mal- 
practice. 

The  plaintiff,  a  laborer  forty-six  years  of  age,  while  em- 
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ployed  on  a  road  construction  job  ran  his  plow  against  a 
large  boulder  in  such  a  manner  as  to  cause  an  oblique  frac- 
ture of  the  upper  third  of  the  femur  of  his  left  leg. 

The  issues  presented  were  submitSl  to  a  jury  upon  a  spe- 
cial verdict,  in  which,  among  other  things,  the  jury  answered 
and  found: 

1.  That  the  defendant  in  setting  the  fracture  did  not  bring 
the  broken  surfaces  of  the  bone  together  and  maintain  them 
in  apposition  during  the  healing  period. 

2.  That  the  defendant  failed  to  exercise  that  degree  of 
skill  and  care  ordinarily  exercised  by  physicians  in  good 
standing  in  the  locality  of  Rhinelander  in  so  treating  said 
fracture.  . 

3.  That  the  failure  on  the  part  of  the  defendant  to  use 
skill  and  care  was  the  proximate  cause  of  the  condition  of 
the  plaintiff's  left  thigh  at  the  time  of  the  trial. 

4.  That  one  year  would  have  elapsed  after  the  accident 
before  the  plaintiff  could  have  resumed  his  ordinary  work 
in  case  there  had  been  proper  care  and  treatment. 

The  jury  then  fixed  plaintiff's  damages  at  the  sum  of 
$5,000. 

Prior  to  the  commencement  of  this  action  the  plaintiff  had 
recovered  compensation  under  the  workmen's  compensation 
act  from  his  employer,  and  the  jury  having  found  that  but 
for  the  alleged  malpractice  the  plaintiff  would  have  been  able 
to  resume  work  in  twelve  months,  the  defendant  was  entitled 
to  the  benefit  of  this  payment  to  the  extent  that  the  compen- 
sation was  based  upon  such  malpractice,  and  the  verdict  was 
accordingly  reduced  by  the  trial  court  from  $5,000  to 
$3,764.85. 

The  defendant's  assignments  of  error  are: 

1.  That  the  court  erred  in  refusing  to  direct  a  verdict  for 
the  defendant. 

2.  That  the  court  erred  in  refusing  to  change  the  answers 
to  the  special  verdict  and  to  order  judgment  for  the  defend- 
ant. 


310        SUPREME  COURT  OF  WISCONSIN.     [Nov. 

Donnelly  v.  Packard,  175  Wis.  308. 

3.  That  the  court  erred  in  denying  defendant's  motion 
for  a  new  trial. 

The  determination  of  this  case  therefore  involves  an  ex- 
amination of  the  evidlhce  in  the  case  for  the  purpose  of 
ascertaining  whether  or  not  there  was  credible  evidence  in 
support  of  the  verdict.  A  review  of  the  evidence  will  be 
found  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Lines,  Spooner  &' 
Quarles  of  Milwaukee  and  E,  D.  Minahan  of  Rhinelander, 
and  oral  argument  by  ^Charles  B.  Quarles. 

For  the  respondent  there  was  a  brief  by  /.  &  M,  Van 
Hecke  of  Merrill,  and  oral  argument  by  John  Van  Hecke. 

DoERFLER,  J.  Plaintiff  testified  that  the  injury  occurred 
on  September  26,  1918;  that  he  was  taken  from  his  home  to 
St.  Mary's  Hospital  in  the  city  of  Rhinelander;  where  his 
fractured  limb  was  temporarily  placed  in  a  splint  by  Dr. 
Meyer  of  Eagle  River.  The  defendant  was  thereupon  called 
in  to  attend  the  plaintiff,  and,  according  to  defendant's  tes- 
timony, he  properly  set  the  fracture  in  such  a  manner  as  to 
place  the  fractured  surfaces  of  the  broken  femur  in  apposi- 
tion, as  was  shortly  thereafter  demonstrated  by  an  X-ray 
examination. 

Plaintiff  also  testified  that  prior  to  the  setting  of  the  bone 
Dr.  Meyer  inquired  of  the  defendant  whether  it  would  not 
be  a  good  idea  to  perform  an  open  operation  on  the  injured 
limb  and  upon  the  two  fragments  of  the  bone  so  as  to  shorten 
the  bones  and  the  injured  limb,  and  to  then  re-attach  the 
upper  and  lower  surfaces  of  the  bones  by  means  of  a.  plate 
and  other  appliances  used  in  operations  of  that  nature.  To 
this  inquiry,  according  to  the  plaintiff,  the  defendant  made 
no  reply,  and  the  method  suggested  w^as  not  pursued. 

After  setting  the  bone  the  defendant  applied  an  apparatus 
known  as  Buck's  extension,  the  object  thereof  being  to  pro- 
duce a  traction  on  the  lower  fragment  of  the  limb  so  as  to 
keep  the  two  injured  surfaces  in  apposition  and  to  prevent 
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the  lower  injured  surface  from  slipping  up  onto  and  over  the 
injured  surface  of  the  upper  fragment.  The  limb  itself  was 
placed  in  a  splint,  surrounded  by  bandages. 

For  some  time  after  the  injury  the  defendant  visited  the 
plaintiff  in  the  hospital  daily.  About  ten  days  after  the  acci- 
dent the  plaintiff  expressed  to  the  defendant  his  regret  that 
Dr.  Meyer's  advice  with  respect  to  the  open  operation  and 
the  application  of  a  plate  had  not  been  followed,  and  he  also 
inquired  of  the  defendant  whether  any  other  method  could 
then  be  pursued  Vrhich  might  result  in  the  shortening  of 
plaintiff's  injured  limb  so  as  to  compensate  for  a  shortening 
resulting  from  two  prior  fractures  of  the  femur  in  plaintiff's 
right  limb.  The  plaintiff  substantially  testified  that  Dr, 
Packard  then  said  to  him  that  he  could  take  the  weight  off 
(meaning  the  Buck's  extension)  and  let  the  injured  surface 
of  the  lower  fragment  of  the  bone  run  up  over  the  injured 
surface  of  the  upper  fragment.  The  plaintiff  also  testified 
that  the  extension  was  thereafter  removed  and  that  the  de- 
fendant did  nothing  thereafter  to  hold  the  injured  surfaces 
in  proper  position,  excepting  only  to  put  the  injured  limb 
into  a  steel  cage  known  as  a  pneumatic  ambulatory  splint, 
which  is  made  for  the  purpose  of  allowing  the  patient  to  be 
moved. 

The  defendant  testified  in  substance  that  this  splint,  by 
means  of  bands,  is  fastened  to  the  limb  and  to  the  body^  and 
that  the  bands  are  inflated  with  air  so  as  to  constitute  a 
pneumatic  cushion,  the  object  of  these  bands  being  to  hold 
and  maintain  the  limb  in  a  straight  and  firm  position;  that 
at  the  bottom  of  the  splint,  near  the  location  where  the  ankle 
would  be  placed,  there  is  an  apparatus  which  when  applied 
will  produce  the  necessary  traction,  producing  an  effect 
similar  to  that  brought  about  by  the  Buck's  extension.  Such 
traction,  according  to  the  testimony  of  the  defendant,  was 
applied  at  the  time  the  plaintiff's  limb  was  placed  in  this 
splint.  The  claim  of  the  defendant  that  traction  was  applied 
when  the  ambulatory  splint  was  used  is  expressly  denied  by 


312       SUPREME  COURT  OF  WISCONSIN.    [Nov. 

Donnelly  v.  Packard,  175  Wis.  308. 

both  the  plaintiff  and  his  wife,  both  of  whom  testified  that 
after  the  Buck's  extension  was  removed  the  limb  was  loosely 
placed  in  the  ambulatory  splint  without  applying  any  trac- 
tion whatsoever. 

The  defendant  in  his  testimony  admits  that  at  or  about 
the  time  that  the  Buck's  extension  was  removed  there  was 
some  talk  between  the  parties  about  a  method  to  be  pursued 
in  order  to  produce  a  shortening  of  the  left  leg.  It  is  sig- 
nificant also  that  in  the  answer  of  the  defendant  the  follow- 
ing paragraph  appears:  • 

"Defendant  alleges  that  prior  to  the  time  when  the  said 
accident  occurred  to  the  plaintiff,  the  plaintiff  had  sustained 
an  accident  causing  a  fracture  of  the  femur  of  the  right 
leg,  and  that  the  result  of  the  said  accident  was  that  the  said 
right  femur  united  in  an  overlapping  position,  causing  a  con- 
siderable shortening  of  the  said  right  leg,  and  that  when  the 
defendant  was  employed  to  attempt  to  set  and  heal  the  said 
broken  femur  he  was  requested  by  the  plairitiff  to  allow  the 
said  femur  to  shorten,  in  order  to  compensate  for  the  short- 
ening in  the  other  leg  and  make  the  two  legs  about  equal  in 
length,  and  that  for  this  reason  the  said  left  femur  was 
allowed  to  unite  in  such  position." 

This  answer  of  the  defendant  was  interposed  after  the 
application  for  compensation  had  been  heard  and  determined 
by  the  industrial  commission,  and  after  defendant's  counsel 
had  received  proper  information  from  the  defendant  with 
respect  to  everything  that  had  transpired  in  connection  with 
the  injury  and  the  treatment  by  the  defendant  of  the  in- 
jured limb. 

The  plaintiff  further  testified  that  immediately  after  the 
removal  of  the  extension  the  injured  surfaces  of  the  bone 
became  very  sore,  and  that  he  thought  he  could  feel  the 
lower  fragment  running  up  the  injured  surface  of  the  upper 
fragment. 

On  or  about  the  21st  of  October,  1918,  on  account  of  the 
prevalence  of  influenza  in  and  around  Rhinelander,  it  was 
thought  advisable  by  the  defendant  to  have  the  plaintiff  re- 
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moved  from  the  hospital  to  his  home.  The  defendant 
claimed  that  the  Buck's  extension  was  removed  about  two  to 
three  days  before  the  time  of  plaintiff's  removal  to  his  home, 
and  that  immediately  thereafter  the  pneumatic  ambulatory 
splint  was  applied  in  proper  form  and  was  permitted  to  re- 
main upon  plaintiff's  injured  limb  until  some  time  after  the 
beginning  of  the  new  year  following.  The  plaintiff  was 
conveyed  to  his  home  from  the  hospital,  a  distance  of  about 
fourteen  miles,  over  rough  country  roads,  in  a  truck  automo- 
bile, unaccompanied  by  either  the  defendant  or  by  any  other 
physician  or  a  skilled  attendant. 

The  plaintiff  claims,  and  this  is  substantially  undisputed, 
that  for  a  period  of  about  two  weeks  after  the  plaintiff 
arrived  at  his  home  the  defendant  did  not  visit  him  or  make 
an  examination  of  his  limb,  and  that  after  the  lapse  of  about 
two  weeks  the  defendant  called  upon  plaintiff  and  upon 
examining  the  limb  stated  that  he  ought  to  have  attended  to 
plaintiff's  limb  before;  that  the  same  was  in  a  pretty  bad 
condition.  Thereafter  the  defendant  did  not  visit  the  plaint- 
iff until  on  or  about  the  1st  day  of  January,  1919,  at  which 
time  the  defendant  advised  plaintiff  that  he  should  make  use 
of  his  limb.  Plaintiff  attempted  to  stand  on  the  limb  with 
the  aid  of  crutches,  and  in  the  month  of  March,  1919,  at- 
tempted to  walk  with  the  aid  of  a  crutch  and  a  cane. 

As  the  result  of  the  injury  the  left  limb  shows  a  very 
marked  bow,  and  the  condition  of  the  limb  is  such  as  to 
disable  the  plaintiff  from  doing^y  considerable  amount  of 
walking  or  work  and  to  cause  him  a  great  deal  of  pain,  and 
it  is  practically  undisputed  that  the  condition  as  so  detailed 
will  remain  permanent. 

On  or  about  the  25th  day  of  March,  1919,  prior  to  the 
hearing  of  the  application  for  compensation  before  the  in- 
dustrial commission,  the  plaintiff  visited  Dr.  Lemon,  a 
physician  and  surgeon  in  the  city  of  Milwaukee,  who  ex- 
amined plaintiff's  left  limb  and  some  X-ray  photographs 
taken  of  such  limb  at  or  about  that  time,  and  plaintiff  testi- 
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fied  that  Dr.  Lemon  said  to  him:  "What  did  they  try  to  do 
to  you?"  To  which  the  plaintiff  answered:  "They  tried  to 
shorten  my  leg."  Dr.  Lemon  then  said:  "That  is  an  awful 
way  to  shorten  a  leg ;  if  they  wanted  to  shorten  your  leg  why 
didn't  they  take  off  the  ends  of  these  bones  and  shove  your 
leg  together  and  give  you  a  square  union ;  then  you  would 
have  had  a  solid  leg."  Plaintiff  further  claimed  that  in  that 
conversation  with  Dr.  Lemon  the  latter  criticised  Dr.  Pack- 
ard's method  of  treatment.  This  alleged  conversation  with 
Dr.  Lemon  was  "denied  by  him  in  his  testimony. 

Dr.  R.  T.  Welch  of  Rhinelander  was  called  as  a  witness 
for  the  plaintiff,  and  testified  that  he  had  lived  there  twenty- 
two  years  and  had  practiced  his  profession  since  1895 ;  that 
he  made  an  examination  of  plaintiff's  limb  at  the  time  his 
application  was  heard  before  the  industrial  commission; 
that  in  his  opinion  the  limb  could  have  been  shortened  with 
good  results,  but  that  in  order  to  do  a  good  job  it  would  have 
been  necessary  to  have  performed  the  open-surgery  opera- 
tion above  referred  to ;  that  in  the  absence  of  a  weight,  in  an 
oblique  fracture  such  as  the  plaintiff  had,  there  occurs  a 
slipping  by  of  the  ends  of  the  bones;  that  the  object  of  the 
weight  is  to  prevent  such  slipping;  that  the  leg  could  be 
shortened  by  taking  off  the  weight  and  letting  the  parts  slip 
by  the  way  they  did,  but  not  with  good  results ;  that  such  a 
practice  was  not  in  accordance  with  what  a  physician  and 
surgeon  would  ordinarily  resort  to ;  that  the  plaintiff's  condi- 
tion will  remain  permanent;  that  instead  of  the  broken  sur- 
faces having  joined,  the  tMio  fragments  of  the  bone  have 
entirely  overlapped  and  have  formed  an  adhesion  on  the 
outer  surfaces  of  the  fragments  instead  of  at  the  injur^ 
surfaces.  The  testimony  as  to  the  union  of  the  bones  and 
the  condition  thereof  was  based  upon  an  examination  of 
X-ray  photographs  submitted  to  the  witness.  The  witness 
further  testified  that  ordinarily,  with  proper  treatment  and 
with  the  use  of  the  weight  for  a  sufficient  length  of  time,  the 
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condition  found  in  plaintiff's  injured  left  limb  would  not 
have  been  produced;  that  the  apparent  bowing  of  the  left 
limb  is  due  to  the  outward  displacement  of  the  lower  frag- 
ment ;  that  at  the  time  of  plaintiff's  removal  from  the  hos- 
pital to  his  home  he  should  have  been  attended  by  some 
skilled  attendant ;  and  that  an  ordinarily  skilled  surgeon  at- 
tending the  case  would  have  known  that  the  fragments  had 
passed. 

Dr.  W,  F.  Meyer,  a  witness  for  the  plaintiff,  had  been  an 
active  practitioner  for  upwards  of  twelve  years  and  had 
considerable  experience  in  limb-fracture  cases.  The  wit- 
ness corroborated  plaintiff's  testimony  as  to  the  conversa- 
tion between  himself  and  the  defendant  with  respect  to  the 
advisability  of  resorting  to  the  open  operation  and  the  use 
of  the  plate,  etc.  He  also  pronounced  the  latter  method  as 
the  practical  and  ordinary  way  to  shorten  a  limb  injured  as 
was  the  plaintiff's.  He  examined  the  plaintiff's  limb  im- 
mediately after  the  accident,  and  the  second  time  about  three 
or  four  weeks  prior  to  the  trial  in  the  lower  court.  He 
testified  that  the  X-ray  exhibits  indicated  that  the  fractured 
parts  of  the  femur  had  united  along  the  sides  of  the  bones 
and  not  on  the  broken  surfaces.  In  other  words,  that  the 
unbroken  surfaces  of  the  two  fragments  are  in  apposition 
to  one  another ;  that  in  moving  a  patient  a  distance  of  four- 
teen miles  in  the  manner  in  which  the  plaintiff  was  moved, 
the  patient  should  have  been  attended,  and  examined  when 
he  arrived  at  his  destination,  and  that  the  failure  to  do  so 
was  not  good  practice  on  the  part  of  the  physician.  Dr. 
Meyer  also  testified  that  there  is  no  bending  of  the  bones,  but 
that  there  is  a  double  width  of  the  bone,  and  that  such  con- 
dition gives  the  limb  the  appearance  of  having  been  bowed. 
In  all  other  respects  he  substantially  corroborated  the  testi- 
mony of  Dr.  Welch.  Both  Dr.  Welch  and  Dr.  Meyer  testi- 
fied that  it  is  not  safe,  in  a  fracture  like  the  plaintiff's,  to 
take  off  the  traction  until  there  is  a  union  of  the  fractured 
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surfaces,  and  to  have  taken  it  off,  as  testified  to  by  the  plaint- 
iff and  his  wife,  was  bad  practice  from  the  standpoint  of  a 
physician  and  surgeon. 

On  rebuttal  Dr.  Welch  testified  that  with  proper  treatment 
ninety  per  cent,  of  fractures  such  as  the  plaintiff  had  would 
result  in  a  serviceable  limb.  Dr.  Meyer,' on  rebuttal,  fixed 
between  eighty  per  cent,  and  ninety  per  cent  as  the  reason- 
able recoveries  from  injuries  like  the  plaintiff's. 

For  the  defense  there  appeared  Dr.  Charles  H.  Lemon,  a 
physician  and  surgeon  of  Milwaukee,  .with  a  long  experi- 
ence in  the  treatment  of  fractures.  He  testified  that  upon 
examination  of  the  X-ray  photograph  it  would  appear  that 
there  had  been  an  oVerriding  of  the  bones  about  three 
quarters  of  an  inch ;  that  according  to  the  rule  established  by 
the  American  Surgical  Association,  anywhere  between  one 
quarter  to  one  inch  in  shortening  in  a  fracture  of  a  thigh  is 
considered  good  surgery.  He  denied  that  the  X-ray  photo- 
graph showed  a  unjon  of  the  two  fractured  bones  along  the 
sides  thereof,  but  testified  that  the  bones  had  united  at  the 
fractured  surfaces.  He  further  testified  that  the  proper 
use  of  the  pneumatic  ambulatory  splint  is  in  accordance  with 
the  standard  practice  of  the  profession.  He  further  pro- 
nounced the  open  operation  and  the  use  of  the  plate  as  one 
of  the  most  formidable  operations  in  surgery,  which  is  fre- 
quently followed  by  infection,  and  he  therefore  was  opposed 
to  such  method.  In  his  opinion,  after  the  plaintiff  used  the 
limb  subsequent  to  January  1st,  it  sagged  at  the  point  of  the 
fracture  and  bent  because  the  muscles  on  the  inside  of  the 
leg  tend  to  pull  the  leg  towards  the  inside  like  the  strings  of 
a  bow.  He  pronounced  the  results  achieved  by  the  defend- 
ant as  a  fair  average  produced  by  the  ordinary,  skilful 
physician,  and  stated  that  out  of  one  hundred  similar  cases 
treated  by  physicians  forty  per  cent,  would  produce  results 
substantially  like  those  in  plaintiff's  case. 

Dr.  E.  A.  Smith,  a  physician  and  surgeon  of  many  years 
of  practice  and  experience  and  a  specialist  in  X-ray  work, 
substantially  corroborated  Dr.  Lemon's  reading  of  fhe  X-ray 
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plates  in  evidence  and  as  to  the  conditions  as  they  appeared 
to  him  as  disclosed  by  such  plates.  The  defendant  also,  in 
reading  the  X-ray  photographs,  corroborated  substantially 
both  Doctors  Lemon  and  Smith. 

It  appears  from  the  evidence  that  only  one  familiar  with 
X-ray  examinations  and  photographs  can  competently  de- 
cipher and  interpret  the  same. 

It  therefore  appears  from  the  evidence  that  there  is  a 
sharp  conflict  in  the  testimony : 

First.  As  to  whether  or  not  traction  was  removed  from 
the  limb  before  the  adhesion  of  the  bones. 

Second.  As  to  whether  traction  was  applied  when  the 
Buck'i  extension  was  removed  and  the  pneumatic  ambula- 
tory splint  used. 

Third.  As  to  whether  the  bones  have  united  on  their  sides 
or  whether  they  have  united  on  the  broken  surfaces. 

Fourth.  As  to  whether  the  condition  found  in  plaintiff's 
limb,  manifested  by  the  bowing,  was  due  to  the  adhesion  of 
the  bones,  as  testified  to  by  plaintiff's  experts,  or  whether  it 
is  the  result  of  conditions  which  came  about  subsequent  to 
January  1,  1919,  when  plaintiff  was  advised  to  and  did  at- 
tempt to  resume  the  use  of  his  injured  limb. 

If  the  plaintiff's  testimony  is  to  be  believed,  and  we  are 
of  the  opinion  that  it  is  supported  by  ample  credible  evi- 
dence, then  the  jury  was  fully  warranted  in  answering  the 
questions  of  the  special  verdict  in  the  manner  in  which  it  did. 
We  are  also  of  the  opinion  that  the  portion  of  the  answer 
above  set  forth  is  a  powerful  admission  and  corroboration 
of  plaintiff's  claim,  but  that  independent  of  such  allegations 
there  is  ample  evidence  to  sustain  the  finding  of  the  jury. 

The  learned  circuit  judge  in  his  opinion  stated  that  "After 
much  study  of  the  exhibits  it  still  seems  to  the  court  that 
experts  might  reasonably  disagree  as  to  what  these  exhibits 
show  in  this  regard,  and  that  there  was  therefore  a  jury  ques- 
tion presented,  and  that  the  jury's  finding  thereon  ought  not 
to  be  disturbed." 

Such  opinion  of  the  trial  court,  as  above  set  forth,  meets 
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with  our  approval.  The  outstanding  fact  remains  that  the 
results  are  most  deplorable  and  that  the  plaintiff  will  remain 
in  a  crippled  condition  as  herein  described  for  the  remainder 
of  his  life.  There  being  ample  testimony  to  prove  that  the 
defendant  failed  to  exercise  that  degree  of  skill  and  care 
ordinarily  exercised  by  physicians  in  good  standing  in  the 
locality  of  his  residence,  and  that  such  failure  was  the  proxi- 
mate cause  of  the  plaintiff's  condition,  the  judgment  of  the 
lower  court  must  be  affirmed. 

By  the  Court. — The  judgment  of  the  lower  court  is  af- 
firmed. 


Schultz  and  another.  Appellants,  vs.  Three  Lakes 
Drainage  District,  Respondent. 

October  ig — November  75,  ig2i. 

Drainage  districts:  Contract  for  construction:  Performance  of 
unenforceable  agreement:  Failure  to  comply  with  contract: 
Excuse:  Waiver  by  commissioners :  Payments  on  estimates: 
Substantial  performance. 

1.  Where   contractors   engaged   in   excavating  drainage   ditches 

complied  with  an  unenforceable  oral  agreement  with  the 
drainage  commissioners  to  begin  excavation  at  a  certain 
point  in  the  drainage  district,  they  could  not  thereafter  be 
heard  to  say  that  the  oral  agreement  was  not  binding  nor  that 
they  were  damaged  thereby;  even  though  the  commissioners 
insisted  upon  compliance  therewith. 

2.  That  a  ditch  could  not  be  dug  according  to  specifications  by  a 

floating  dredge  without  proper  conditions  as  to  water,  and 
that,  without  fault  of  the  commissioners,  there  was  not  at 
times  sufficient  water  to  float  the  dredge  at  the  necessary 
height,  does  not  excuse  the  contractors  from  compliance  with 
their  contract. 

3.  Although  the  contract  provided  that  the  commissioners  might 

stop  the  work  in  case  the  contractors  wilfully  refused  to 
comply  with  its  terms,  they  might  also  insist  on  full  perform- 
ance; and  payments  on  monthly  estimates,  accompanied  by 
protests  as  to  imperfection  in  the  work,  do  not  amount  to  a 
waiver  of  compliance  with  the  specifications. 
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4.  Where  the  work  done  has  accomplished  the  essential  purpose 
sought,  and  the  defects  are  susceptible  of  remedy  so  that  an 
allowance  out  of  the  contract  price  will  afford  full  indemnity 
to  the  district,  the  (jontractors  have  substantially  performed 
the  contract. 

Appeal  from  a  judgment  of  the  circuit  court  for  Oneida 
county :  A.  H.  Reid,  Circuit  Judge.    Affirmed. 

Action  to  recover  damages  claimed  to  have  been  sustained 
by  the  plaintiffs  in  prosecuting  the  work  of  digging  ditches 
in  the  defendant  drainage  district  because  of  the  acts  com- 
mitted or  directions  given  by  the  defendant  during  the  prog- 
ress of  the  work.  The  area  to  be  drained  sloped  generally 
toward  the  northeast  and  the  main  outlet  ditch  emptied  into 
Range  Line  Lake,  situated  in  the  northeast  corner  of  the 
drainage  district.  The  main  contentions  urged  by  the  plaint- 
iffs upon  appeal  are  that  they  were  compelled  to  begin  the 
work  in  the  northeast  part  of  the  district,  thus  losing  the 
water  behind  their  dredge  unless  dams  were  erected  to  retain 
it;  that  defendant  opened  a  small  drainage  ditch  which 
existed  when  they  began  work,  causing  loss  of  water ;  that  a 
dam  in  the  main  outlet  ditch  was  opened ;  that  they  were  re- 
quired to  dig  in  such  a  way  that  frequent  new  starts  had  to 
be  made,  requiring  the  movement  of  the  dredge  from  one 
place  to  another,  and  that  they  were  not  permitted  to  extend 
one  ditch  into  Thunder  Lake,  situated  at  the  southwestern 
edge  of  the  district,  from  which  lake  they  claimed  they  could 
have  obtained  an  adequate  flow  of  water  and  the  water  of 
which  was  claimed  was  to  be  lowered  four  feet.  The  issues 
will  appear  from  the  findings  of  fact  and  conclusions  of  law 
made  by  the  trial  court.    They  are  as  follows : 

"1.  The  plaintiffs  and  defendant  duly  made,  executed,  and 
entered  upon  the  performance  of  the  contract,  a  copy  of 
which,  together  with  the  specifications  therein  referred  to, 
is  annexed  to  the  complaint.  In  making  said  contract  there 
was  not  a  complete  meeting  of  the  minds  of  the  plaintiffs 
and  the  defendant's  commissioners  in  respect  to  the  time  of 
completion  of  the  work.     Plaintiffs  understood  that  they 
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were  to  have  until  January  1,  1917,  for  completion,  whereas 
the  commissioners  understood  that  the  time  fixed  was 
January  1,  1916.  By  inadvertence  the  plaintiffs  did  not  ob- 
serve, before  signing  the  contract,  that  the  date  January  1 , 
1916,  had  been  inserted  as  the  date  for  completion. 

"2.  At  the  time  of  executing  said  contract,  and  in  consid- 
eration of  being  awarded  the  same,  the  plaintiffs  orally 
agreed  with  the  (defendant's  commissioners  that  the  plaint- 
iffs would  set  up  their  dredge  and  begin  excavating  at  the 
east  end  of  the  ditch  known  as  Lateral  8,  and  first  excavate 
Lateral  8  and  North  and  South  Main  ditches,  in  order  to 
provide  for  prompt  drainage  of  the  northeastern  part  of  the 
district,  and  thus  allow  of  its  early  improvement  and  cultiva- 
tion. Commissioner  Clark  G.  Kuney  owned,  or  had  an 
interest  in,  and  controlled  at  least  three  fourths  of  all  the 
land  in  the  district,  including  the  northeastern  portion,  and 
was  anxious  to  begin  to  demonstrate  the  desirability  of  the 
land  when  drained. 

"3.  Plaintiffs  proceeded  to  do  the  work  with  a  standard 
floating  dredge.  Pursuant  to  aforesaid  oral  agreement 
plaintiffs  set  up  their  dredge  at  the  east  end  of  Lateral  8  and 
began  excavating  on  August  30,  1915.  After  excavating 
Lateral  8  they  turned  south  on  Lateral  1  to  reach  some 
needed  water,  going  south  nearly  to  the  junction  with 
Lateral  2.  They  then,  at  the  request  of  the  commissioners, 
backed  up  north  to  the  junction  with  South  Main,  excavated 
west  on  South  Main  for  4,000  feet,  then  backed  up  at  the  re- 
quest of  the  commissioners  to  the  junction  with  Lateral  8 
and  excavated  north  to  junction  with  North  Main  ditch, 
then  northwest  and  west  on  the  North  Main  about  one  mile, 
then  returned  and  excavated  toward  the  outlet,  stopping  just 
west  of  the  railroad  track,  at  which  point  a  dam,  partly 
natural  and  partly  artificial,  was  left  to  retain  the  water. 
Then  they  ran  south  to  the  junction  with  Lateral  2,  con- 
structed a  dam  in  Lateral  1  at  the  north  side  of  their  dredge 
and  began  excavating  westward  on  Lateral  2,  and  had  pro- 
ceeded from  600  to  800  feet  westward  when  winter  set  in 
and  stopped  further  operations.  The  course  of  excavation 
to  this  point  was  taken  not  because  of  any  arbitrary  demand 
or  any  exercise  of  authority  on  the  part  of  the  commission- 
ers, but  in  accordance  with  the  oral  understanding  had  at 
the  time  of  the  making  of  the  contract  and  according  to  re- 
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quests  of  the  commissioners.  Approximately  three  miles  in 
length  of  ditches  were  thus  excavated  in  1915.  Of  this  por- 
tion approximately  one  half  was  excavated  in  reasonable 
compliance  with  the  plans  and  specifications,  leaving  banks 
with  a  slope  of  approximately  one  to  one  and  a  bottom  not 
materially  wider  than  specified.  The  other  half  of  said  por- 
tion was  not  excavated  according  to  plans  and  specifications 
in  that  it  was  dug  with  sides  much  steeper  than  a  one-to-one 
slope  and  with  bottom  much  wider  than  four  feet.  The  fail- 
ure of  compliance  with  the  plans  and  specifications  was  due 
mainly  to  lack  of  sufficient  water  to  float  the  dredge  to  the 
necessary  height  for  correct  operation.  In  order  to  enable 
the  excavation  of  a  ditch  of  this  character  so  as  to  leave  a 
narrow  bottom  and  a  uniform  slope  at  sides  of  one  to  one,  it 
is  necessary  that  the  ditch  shall  be  substantially  filled  with 
water  so  as  to  float  the  dredge  high.  In  case  the  dredge  is 
floated  low  it  is  necessary  to  excavate  the  bottom  to  sufficient 
width  to  allow  the  passage  of  the  scow,  which  in  this  in- 
stance was  fourteen  feet  wide,  and  this  results  in  substan- 
tially perpendicular  sides. 

"4.  PlaintiflFs  arrived  at  Three  Lakes  with  their  dredge 
equipment  in  early  August,  1915,  and  it  required  until 
August  30th  (including  some  unusual  delays)  to  set  up  the 
dredge  and  other  equipment  and  be  prepared  for  excavation. 
At  the  time  of  arrival  there  was  an  abundance  of  water  on 
the  district.  About  the  time  of  such  arrival,  or  shortly 
thereafter,  Commissioner  Aldrich,  by  direction  of  Commis- 
sioner Kuney,  in  whose  employment  Aldrich  then  was,  and 
against  the  protests  of  plaintiffs,  opened  up  a  small  surface 
ditch  which  had  existed  for  some  years  along  the  north  side 
of  an  old  road  extending  east  and  west  across  the  marsh  and 
lying  next  north  of  the  line*  of  Lateral  8  and  South  Main 
ditches.  By  means  thereof  considerable  water  was  drawn 
from  the  marsh  in  the  vicinity  of  Lateral  8  and  the  east  one- 
half  mile  of  South  Main  ditch.  This,  together  with  a 
drought  in  August,  1915,  left  insufficient  water  to  properly 
float  the  plaintiffs'  dredge  when  ready  for  operation.  This 
draining  was  done  for  the  private  advantage  of  Commis-  . 
sioner  Kuriey,  but  without  any  wrongful  intent,  but  with 
sufficient  means  of  knowledge  that  the  same  might  interfere 
with  the  operations  of  the  plaintiffs.    The  opening  of  the  old 

ditch  by  Aldrich  materially  decreased  the  amount  of  water 
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available  and  delayed  the  start  and  hindered  the  work  of 
plaintiffs'  excavating,  to  plaintiffs'  damage  in  the  sum  of 
$200,  and  materially  contributed  to  the  imperfect  excavation 
of  abotJt  one  and  one^fourth  miles  of  ditch,  because  of  lack 
of  water,  and  therefore  the  floating  low  of  the  dredge.  The 
balance  of  the  imperfectly  excavated  ditch  done  in  1915  was 
so  imperfectly  excavated  solely  because  plaintiffs  failed  to 
build  and  maintain  sufficient  dam  behind  their  dredge  when 
they  began  excavating  westward  on  Lateral  2.  The  opening 
of  the  old  ditch  by  Commissioners  Aldrich  and  Kuney  was 
contrary  to  their  implied  obligation  as  commissioners  to 
avoid  interfering  with  the  natural  conditions  of  the  marsh, 
upon  which  the  plaintiffs  had  a  right  to  rely  in  making  their 
contract. 

"5.  In  the  fall  of  1915,  in  order  to  enable  the  commission- 
ers to  draw  off  the  water  from  the  northeastern  comer  of 
the  drainage  district  from  the  ditches  already  excavated  in 
North  and  South  Main  and  Laterals  1  and  8,  it  was  agreed 
between  the  plaintiffs  and  the  commissioners  that  the  plaint- 
iffs would  erect  a  dam,  or  dams,  behind  their  dredge  as  the 
same  proceeded  south  and  west,  and  that  this  would  permit 
the  opening  of  the  outlet  toward  Range  Lake,  and  that  the 
commissioners  would  furnish  the  lumber  for  the  construc- 
tion of  such  dams  and  remove  all  dams  after  the  use  of 
same  had  ceased.  Some  such  dams  would  in  any  event  have 
been  necessary  to  enable  plaintiffs  to  prqperly  float  their 
dredge.  After  the  construction  of  a  dam  by  the  plaintiffs 
the  commissioners  opened  the  dam  leading  to  the  outlet  to 
Range  Lake,  but  by  reason  of  imperfect  construction  of  such 
dam  behind  the  dredge,  and  without  fault  on  the  part  of  the 
commissioners,  said  dam  leaked  and  washed  out  and  re- 
quired reconstruction,  and  caused  delay.  This  hampered  the 
further  operation  of  the  dredge  and  caused  the  excavation 
of  ditches  imperfect  in  their  construction,  to  the  end  of  the 
season. 

"6.  Plaintiffs  resumed  work  on  the  excavations  in  the 
spring  of  1916,  going  west  on  Lateral  2  and  south  to  a  point 
eighty  feet  north  of  Thunder  Lake  and  thereafter  proceeded 
with  their  work  according  to  their  own  plans  and  judgment, 
finishing  and  tendering  the  ditches  as  completed  about 
October  15,  1917.  In  so  doing  plaintiffs  excavated  162,000 
cubic  yards  of  earth  taken  from  the  theoretical  prism  of  the 
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ditches  as  shown  by  the  plans  and  specifications.  Said 
ditches  aggregated  11.9  miles  in  total  length.  Approxi- 
mately three  miles  in  length  thereof  were  dug  in  1915,  five 
miles  in  1916,  and  four  miles  in  1917. 

"7.  After  the  execution  of  the  contract  in  question,  on 
June  26,  1915,  plaintiffs  and  the  defendant's  commissioners 
agreed  to  co-operate  together  to  secure  the  putting  in  of  a 
sidetrack  on  the  Qiicago  &  Northwestern  Railway  at  or 
near  the  east  end  of  Lateral  8  of  the  district.  The  cpmmis- 
sioners  agreed  to  grade  the  roadbed  therefor  and  petition  the 
railway  company  for  the  laying  of  the  sidetrack,  and  to 
otherwise  push  completion  of  the  same,  and  the  plaintiffs 
agreed  to  pay  the  sum  of  $125  toward  the  expense  thereof; 
it  being  then  intended  to  secure  said  sidetrack,  if  possible,  in 
time  to  enable  plaintiffs  to  have  their  dredge  and  other  equip- 
ment delivered  thereon  in  preparation  for  unloading  and  the 
actual  work.  Said  sidetrack  was  not  secured  in  time  to 
enable  plaintiffs  to  have  their,  equipment  delivered  thereon, 
but  was  soon  thereafter'  completed  and  was  used  throughout 
their  work  by  plaintiffs  in  the  delivery  of  coal  and  other 
materials.  There  was  no  breach  of  contract  in  relation 
thereto  on  the  part  of  the  commissioners. 

"8.  Of  said  11.9  miles  of  ditches  2.4  miles  in  length  were 
constructed  in  fair  compliance  with  the  plans  and  specifica- 
tions, one  and  one-fourth  miles  thereof  were  imperfect  by 
reason  of  the  drainage  off  of  water  by  the  commissioners  in 
August  of  1915,  and  8.25  miles  thereof  were  imperfect  as  to 
slopes  or  banks  and  width  of  bottom,  due  to  improper  han- 
dling of  their  dredge  by  the  plaintiffs.  Said  nine  miles  were 
not  excavated  to  a  one-to-one  slope  on  the  sides,  but  with 
more  nearly  perpendicular  sides.  The  bottoms  thereof  were 
much  wider  than  four  feet.  There  was  no  fault  or  inter- 
ference on  the  part  of  the  commissioners  contributing  there- 
to. Said  ditches  are  not  as  good  as  ditches  dug  according 
to  the  plans  and  specifications  because  the  sides  thereof  will 
cave  and  tend  to  fill  the  ditch  at  its  deepest  place  more 
quickly,  and  to  obstruct  the  flow  of  water  more  than  if  said 
ditches  were  properly  constructed.  To  make  said  ditches  as 
good  as  those  specified  in  the  plans  and  specifications  will  re- 
quire that  the  upper  edges,  or  lips,  of  each  bank  should  be  re- 
moved so  as  to  prevent  the  same  from  caving,  and  such  por- 
tions as  have  already  caved  should  be  removed.    The  work 
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of  thus  remedying  the  defects  may  be  done  to  advantage 
while  the  district  is  engaged  in  cleaning  out  from  the  bot- 
toms of  the  ditches  the  deposit  which  the  natural  and 
unavoidable  action  of  the  elements  has  placed  there.  The 
work  of  cleaning  out  and  perfecting  said  ditches  could  be 
done  at  a  cost  of  $700  per  mile,  one  half  of  which  cost  would 
redound  to  the  benefit  of  the  district  and  one  half  would  be 
due  to  the  imperfection  of  said  ditches.  The  defendant  cjis- 
trict  suffered  loss  and  damage,  without  fault  on  the  part  of 
its  commissioners,  by  reason  of  the  imperfections  of  said 
ditches,  in  the  sum  of  $2,837.50. 

**9.  Pursuant  to  the  contract  the  defendant's  commission- 
ers and  engineer  made  a  monthly  estimate  of  the  work  done 
by  the  plaintiffs  and  the  defendant  paid  the  plaintiffs  eighty 
per  cent,  of  the  contract  price  thereon  in  accordance  with  the 
terms  of  the  contract.  Said  estimates  of  quantity  of  exca- 
vation were  not  made  by  strict  measurement  but  were  ap- 
proximate only,  and  were  arrived  at  only  by  multiplying  the 
length  of  the  ditch  excavated  by  the  estimated  quantity  of 
earth  removed  from  the  theoretical  prism  of  the  ditch  ac- 
cording to  the  plans ;  except  that  in  two  instances  deductions 
were  made  because  the  ditch  was  obviously  not  down  to 
grade.  The  defendant's  commissioners  repeatedly  protested 
that  the  ditches  were  not  being  excavated  according  to  the 
plans  and  specifications,  that  the  bottoms  were  too  wide  and 
the  sides  too  steep,  and  that  the  plaintiffs  should  comply  with 
the  terms  of  their  contract,  and  at  no  time  did  the  commis- 
sioners accept  any  portion  of  the  ditches  as  perfected. 

"10.  There  was  no  arbitrary,  capricious,  or  bad- faith  con- 
duct on  the  part  of  the  commissioners  in  their  directions  to 
the  plaintiffs  in  the  performance  of  their  work. 

"11.  Plaintiffs  leveled  the  spoil  banks  along  one  side 
of  all  of  said  ditches  and  constructed  thereon  such  roads  as 
were  practicable,  considering  the  material  for  use,  all  in  ac- 
cordance with  the  terms  of  their  contract  therefor.  Said 
.  roads  are  in  fair  compliance  with  the  plaintiffs'  contract. 
Plaintiffs  are  entitled,  therefore,  to  their  contract  price  of 
$100  per  mile,  and  no  more. 

"12.  Defendant  has  paid  to  apply  upon  the  contract  the 
sum  of  $10,320.78,  pursuant  to  estimates  made  as  provided 
for  by  contract. 
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"13.  Plaintiffs  failed  to  excavate  down  to  grade  a  small- 
portion  of  the  ditch  at  the  junction  of  Laterals  1  and  3,  and 
another  small  portion  at  the  junction  of  Laterals  1  and  2, 
and  left  wholly  unexcavated  about  fifty  feet  in  length  of  the 
North  Main  ditch  at  or  near  the  center  of  section  35,  being 
at  the  point  where  the  flow  of  water  would  naturally  sepa- 
rate going  east  and  west.  Said  unexcavated  portions  may 
be  done  without  extra  expense  in  excess  of  contract  price  by 
the  defendant  when  perfecting  and  cleaning  out  said  ditches. 
The  efficiency  of  the  drainage  is  not  affected  by  the  omission 
to  excavate  the  small  portion  left  unexcavated  in  the  North 
Main  ditch,  and  no  material  advantage  would  be  gained  by 
now  excavating  same.  The  unexcavated  portions  at  the 
other  two  points  might  readily  be  done  by  hand  work,  with- 
out any  large  expense.  The  unexcavated  yardage  at  the 
three  points  named  has  not  been  included  within  the  162,000 
yards  found  to  have  been  excavated  by  the  plaintiffs. 

"14.  Defendant  district  has  not  taken  any  steps  to  perfect 
or  clean  out  said  ditches.  While  defendant  has  been  author- 
ized by  order  of  the  court  in"  the  drainage  district  proceedings 
to  engage  in  the  laying  of  a  system  of  auxiliary  tile  drains 
opening  into  said  ditches,  no  work  of  this  kind  has  been  done 
by  the  district,  and  it  is  problematical  when,  if  ever,  said 
work  will  be  done.'  There  is  no  evidence  on  a  recoverable 
basis  of  any  damage  suffered  by  the  defendant  district  by 
reason  of  the  delay  of  the  plaintiffs  in  completing  excava- 
tion of  the  ditches." 


'Concltisions  of  Law, 

1.  Plaintiffs  have  substantially  performed  their  contract 
within  the  terms  of  the  rule  regarding  substantial  per- 
formance, and  the  work  done  accomplished  the  essential 
purpose  and  the  defects  are  not  so  essential  as  to  defeat  the 
object  of  the  work,  and  are  susceptible  of  remedy  so  that  an 
allowance  out  of  the  contract  price  will  give  the  defendant 
a  full  indemnity  and  give  in  effect  the  thing  contracted  for. 

"2.  The  plaintiffs  are  entitled  to  judgment  against  the 
defendant  according  to  the  following  recapitulation : 

162,000  cu.  yds.  excavated  at  7.99  cents $12,943  80 

Damages  caused  by  hindrance  at  beginning.        200  00 

11.9  miles  of  roads  constructed  at  $100. . . .     1,190  00    $14,333  80 


Ik 
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Contra. 

Payments  made  by  defendant  district $10,320  78 

Damages  allowed  defendant  for  imperfec- 
tions of  work 2,837  50      13,158  28 

Balance   $1,175  52 

"Plaintiffs  are  entitled  to  recover  said  balance  of 
$1,175.52,  with  interest  thereon  from  November  1,  1917." 

From  a  judgment  entered  accordingly  the  plaintiffs  ap- 
pealed. 

For  the  appellants  there  were  briefs  by  Btiell  &  Lucas, 
attorneys,  and  Frank  IV.  Hall,  of  counsel,  all  of  Madison ; 
and  the  cause  was  argued  orally  by  Mr.  Hall  and  Mr.  Frank 
IV.  Lucas. 

For  the  respondent  there  was  a  brief  by  Martin,  Martin  & 
Martin,  and  oral  argfument  by  Gerald  F.  Clifford,  all  of 
Green  Bay. 

ViNjE,  J.  The  trial  judge  not  only  heard  the  evidence  but 
also  had  a  view  of  the  premises.  He  was  therefore  in  a  bet- 
ter position  than  this  court  is  to  determine  the  facts.  His 
findings  of  fact  disclose  a  careful  and  painstaking  analysis 
of  the  evidence  and  of  the  situation  and  they  are  sustained 
by  the  proof.  No  question  of  law  not  fully  settled  in  the 
case  of  Keachie  v.  Starkweather  D.  Dist.  168  Wis.  298,  170 
N.  W.  236,  is  here  presented,  and  we  follow  and  adhere  to 
the  law  of  that  case  so  far  as  the  facts  here  make  it  Applicable. 
The  opinion  of  the  trial  court  supplementing  his  findings 
discusses  the  main  issues  so  aptly  that  we  adopt  it  as  our  own. 
It  is  as  follows; 

"The  court  is  filing  herewith  findings  of  fact  and  con- 
clusions of  law  which  in  the  main  indicate  the  court's  views 
upon  the  questions  at  issue.  No  full  discussion  will  be  here 
attempted,  but  it  is  desired  to  mention  two  or  three  of  the 
main  features. 

"It  IS  undisputed  that  at  the  time  of  the  making  of  the 
contract  plaintiffs  orally  agreed  to  set  up  their  dredge  at 
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Lateral  8  and  to  excavate  certain  ditches  in  the  northern  and 
eastern  part  of  the  district  first.  They  were  not  originally 
bound  by  this  oral  agreement,  and  had  they  seen  fit  to  dis- 
regard it  it  could  not  have  been  enforced.  But  assuming 
this  to  be  true,  they  nevertheless  did  proceed  to  comply  with 
their  oral  agreement  and  did  set  up  their  dredge  and  did 
begin  excavating  as  agreed.  Having  thus  carried  out  their 
oral  agreement,  they  cannot  be  heard  to  say  that  it  was  not 
binding  upon  them,  nor  that  they  are  damaged  thereby,  even 
though  the  commissioners  may  have  insisted  upon  the  plaint- 
iflFs  doing  as  they  did. 

"This  disposes  of  most  of  the  plaintiffs'  complaint  about 
being  required  to  dig  up-hill.  After  having  once  located 
their  starting  point  it  was  no  doubt  impracticable  to  make 
another  start  in  the  second  year.  They  were,  however,  at 
perfect  liberty  to  do  so,  so  far  as  the  evidence  shows,  and 
had  they  chosen  to  remove  their  dredge  to  the  south  end  of 
Lateral  1  no  reason  is  perceived  why  they  may  not  have 
done  so. 

"After  commencement  of  work  in  the  year  1916  plaintiffs 
proceeded  as  directly  as  possible  to  get  the  advantage  of  the 
water  from  Thunder  Lake.  No  reason  is  perceived  why 
they  were  not  able  from  that  time  on  to  get  such  water  as 
they  needed,  assuming  a  proper  handling  of  their  work. 
Even  though  the  ditch  was  not  extended  to  Thunder  Lake,  a 
very  simple  contrivance  for  siphoning  water  from  the  lake 
into  the  south  end  of  Thunder  Lake  ditch  would  have  sup- 
plied them  with  all  the  water  they  needed,  if  indeed  any  were 
needed  other  than  seepage. 

"The  profiles  show  that  all  of  North  Main,  practically  all 
of  South  Main,  the  north  half  of  Lateral  1,  and  all  of 
Laterals  2,  6,  7,  8,  and  10,  are  strictly  level.  The  outlet 
having  been  opened  by  agreement  with  plaintiffs  during  the 
first  season,  and  it  being  necessary,  therefore,  to  maintain  a 
dam  or  dams  somewhere  in  the  ditches,  and  the  water  of 
Thunder  Lake  being  available,  and  it  being  unavoidable  that 
the  plaintiffs  should  dig  up-hill  on  Laterals  1  and  3,  unless 
they  chose  to  move  their  dredge  to  the  Rhinelander  road,  no 
reason  is  perceived  why  their  course  and  direction  as  they 
themselves  mapped  it  out  in  the  years  1916  and  1917  was 
not  as  good  as  another  that  might  be  adopted  in  that  situa- 
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tion,  and  I  can  see  no  substantial  evidence  of  any  interference 
by  the  commissioners  that  in  any  way  hindered  or  damaged 
the  plaintiffs  in  those  years. 

'Tn  nearly  all  other  respects  this  case  is  ruled  by  decision 
of  Keachie  v.  Starkweather  D.  Dist,  168  Wis.  298,  170 
N.  W.  236. 

"The  fact  that  the  ditch  specified  could  not  be  dug  by  a 
floating  dredge  without  proper  conditions  as  to  water,  and 
that  the  plaintiffs  did  not  at  all  times  have  sufficient  water 
therefor,  in  no  manner  excuses  them  from  compliance  with 
their  contract. 

'T  see  no  reason  to  think  that  the  commissioners  waived 
compliance  with  the  terms  of  the  contract  and  specifications 
except  in  so  far  as  has  been  found  in  the  findings  of  fact. 
The  making  of  monthly  estimates,  and  the  payments  upon 
account  thereof,  taken  together  with  the  protests  of  the 
commissioners  as  to  the  imperfection  of  the  ditches,  and  the 
terms  of  the  contract,  which  are  almost  identical  with  tho^ 
involved  in  the  Keachie  Case,  make  it  clear  that  there  was  no 
acceptance  of  the  ditches  as  dug  when  such  monthly  esti- 
mates and  payments  were  made,  and  that  there  was  no 
waiver  of  imperfections.  The  commissioners  were  permitted 
by  the  contract,  in  their  discretion,  to  stop  the  work-,  or 
revoke  the  contract,  or  both,  in  case  the  plaintiffs  wilfully 
refused  to  comply  with  any  of  its  terms  and  requirements. 
But  the  contract  did  not  bind  the  defendant  to  take  this 
course.  The  commissioners  might  continue  to  insist  on  per- 
formance in  accordance  with  the  terms,  and  both  parties 
from  beginning  to  end  continued  to  insist  on  the  contract 
continuing  in  force  and,  effect. 

'T  can  see  no  basis  in  the  facts  for  finding  that  the  con- 
tract was  at  any  time  set  aside  or  overridden,  nor  any  basis 
for  saying  that  the  plaintiffs  are  entitled  to  recover  quantum 
meruit, 

"The  question  whether  plaintiffs'  work  amounted  in  the 
end  to  a  substantial  performance  of  the  contract  so  as  to 
enable  them  to  recover  any  sum  whatsoever  is  not  an  easy 
one  of  solution.  The  supreme  court  expressed  doubt  on 
whether  the  performance  in  the  Keachie  Case  was  a  substan- 
tial performance.  Such  performance  was  very  much  similar 
to  that  complained  of  here.  I  think,  however,  that  in  this 
case  the  fact  that  the  grade  of  so  many  of  the  ditches  is 
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level  makes  it  quite  impossible  that  there  can  be  any  material 
current  in  them,  and  therefore  there  is  not  likely  to  be  any 
material  cleaning  out  or  scouring  by  flow.  In  such  case 
the  narrowness  of  the  bottom  of  the  ditch  is  not  so  im- 
portant as  in  case  of  ditches  with  considerable  fall.  The 
defects  as  to  sides  I  think  may  be  readily  remedied,  and  for 
these  reasons  I  have  concluded  that  the  performance  was 
substantial,  within  the  meaning  of  the  rule. 

"I  think  the  foregoing  observations,  together  with  the 
findings,  express  the  views  of  the  court." 

Little  need  be  added  to  the  above  except  to  state  that  the 
evidence  sustains  the  conclusion  that  it  was  understood  be- 
tween the  parties  that  Thunder  Lake  was  not  to  be  tapped  by 
plaintiffs ;  that  they  had  nothing  to  do  with  the  lowering  of 
the  lake  and  were  to  dig  their  ditch  only  to  within  eighty 
feet  of  it,  as  the  court  found,  and  then  stop,  though  the  map 
of  the  district  shows  the  ditch  apparently  running  to  the 
shore  of  the  lake  just  as  the  outlet  ditch  runs  to  the  shore 
of  Range  Line  Lake.  But  Mr.  Kuney,  one  of  the  commis- 
sioners, testified  that  the  plans  did  not  call  for  the  tapping  of 
Thunder  Lake  and  that  the  engineer  stated  positively  to 
plaintiffs  that  they  were  to  have  nothing  to  do  with  Thunder 
Lake. 

Since  the  case  presents  only  questions  of  fact  that  have 
been  correctly  determined  by  the  trial  court,  it  is  not  deemed 
advisable  to  further  discuss  the  issues  because  such  discus- 
sion would  be  of  no  value  to  the  legal  profession. 

By  the  Court, — Judgment  affirmed. 
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Evan  L.  Reed  Ma;^ufacturing  Company,  Appellant,  vs. 
B.  Heinemann  Lumber  Company,  Respondent. 

October  ip — November  J^,  ip2i. 

Sales:  When  payment  due:  Construction  of  contract  by  parties, 

A  conclusion  of  law  that  the  phrase  "Terms  two  per  cent,  fifteen 
days  from  date  of  invoice"  on  the  face  of  an  invoice  meant 
that  if  payment  was  not  made  within  fifteen  days  the  whole 
amount  was  due,  is  sustained  as  a  finding  of  fact  upon  evi- 
dence showing  that  such  was  the  construction  placed  upon  the 
phrase  by  both  parties,  although  among  the  printed  conditions 
upon  the  back  of  the  invoice,  incorporated  by  reference  into 
the  contract,  was  one  which  provided  that  payment  was  due 
in  sixty  days.    Jones,  Eschweilek,  and  Owen,  JJ.,  dissent. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mara* 
thon  county:  A.  H.  Reid,  Circuit  Judge.    Affirmed. 

Breach  of  contract.  On  November  17,  1919,  the  plaintiff 
and  defendant  entered  into  a  contract  by  which  the  plaintiff 
agreed  to  purchase  and  the  defendant  agreed  to  sell  200,000 
feet  of  basswood  lumber.  The  contract  contained  the  usual 
clauses  as  to  grading,  time  of  shipment,  and  other  matters 
not  material  upon  this  appeal.  The  contract  was  written 
upon  an  invoice  form,  and  at  the  top  on  the  face  of  the 
invoice  there  appeared  the  following:  "Terms  two  per  cent, 
fifteen  tlays  from  date  of  invoice." 

Upon  the  margin  on  the  face  of  the  invoice  was  the  fol- 
lowing in  print: 

"Gentlemen:  Please  accept  our  thanks  for  this  order, 
which  is  taken  subject  to  the  conditions  on  the  back  thereof, 
unless  otherwise  specified. 

"Please  compare  this  carefully  with  your  copy  and  report 
any  corrections  promptly. 

^Tfours  truly, 
"B.  Heinemann  Lumber  Co." 

As  a  part  of  the  contract  which  was  on  the  face  of  the 
invoice  blank  the  following  was  typewritten : 

"This  proposition  is  written  in  duplicate,  and  the  ac- 
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ceptance  of  same  by  you,  including  the  conditions  on  the 
reverse  side  of  this  sheet,  unless  otherwise  specified,  is  made 
a  part  thereof,  shall  constitute  the  contract  between  us. 

"B.  Heinemann  Lumber  Co., 

"By  W.  B.  Heinemann, 

"Vice-President." 

Upon  the  face  of  the  contract  there  was  the  following  ac- 
ceptance: 

"Accepted : 

"Evan  L.  Reed  Mfg.  Co., 
"Evan  L.  Reed,  Pres." 

On  the  reverse  side  of  the  sheet,  among  other  conditions, 
was  the  following: 

"The  bill  for  material,  not  including  freight,  is  payable  in 
sixty  days,  and  is  subject  to  a  discount  of  two  per  cent,  if 
paid  within  fifteen  days  from  the  date  of  invoice.  If  paid 
after  fifteen  days  and  before  thirty  days,  a  discount  of  one 
per  cent,  will  be  allowed,  but  no  discount  shall  be  taken  after 
thirty  days  from  the  date  of  the  invoice." 

Upon  the  back  or  reverse  side  of  the  sheet  was  the  follow- 
ing provision: 

"The  making  of  payments  herein  agreed  to  be  made  shall 
be  a  condition  precedent  to  the  purchaser's  right  to  require 
further  performance  of  this  contract,  and  in  case  of  default 
in  making  any  payment  it  is  agreed  that  the  seller  may,  if  he 
so  elects,  after  demanding  payment  in  writing  by  mail  ad- 
dressed to  the  purchaser  at  Sterling,  111.-,  and  such  default 
shall  continue  five  (5)  days  thereafter,  cancel  this  contract." 

On  February  14,  1920,  the  defendant  shipped  to  the 
plaintiff  one  carload  of  lumber  at  the  delivered  price  of 
$1,820.96.  The  defendant  claimed  that  by  the  terms  stated 
on  the  face  of  the  contract  the  amount  of  the  invoice  was 
due  fifteen  days  from  the  date  thereof,  which  was  February 
14,  1920.  The  plaintiff  contends  that  the  same  did  not  be- 
come due  until  the  expiration  of  sixty  days. 

On  February  28th  the  defendant  mailed  to  the  plaintiff  a 
statement  of  account  for  the  amount  of  $1,820.96,  less 
freight,  adding  the  words  "now  due/' 
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On  March  3d  defendant  mailed  to  the  plaintiff  a  duplicate 
of  the  same  statement  with  the  words  added:  "Past  due. 
Remit  at  once  to  comply  with  the  contract." 

On  March  4th  the  plaintiff  mailed  to  defendant  a  letter 
acknowledging  receipt  of  the  February  28th  statement,  and 
saying: 

"Note  that  shipment  of  February  14th  of  $1,820.96,  less 
freight,  is  now  due.  The  freight  amounted  to  $160.05  and 
we  are  inclosing  the  expense  bill. 

"We  had  overlooked  the  fact  that  you  had  made  this  in 
the  contract  two  per  cent,  fifteen  days." 


This  was  followed  by  a  request  by  the  plaintiff  to  the 
defendant  to  accept  the  plaintiff's  note  due  in  the  middle  of 
April.  March  8th  the  defendant  replied  that  it  woUld  not 
accept  the  note.  Thereupon,  on  March  11th,  the  plaintiff 
forwarded  to  the  defendant  its  check  for  the  amount  of  the 
statement  less  freight  and  two  per  cent,  discount.  | 

On  March  16th  defendant  acknowledged  receipt  of  the 
check  and  returned  it,  stated  that  payment  should  have  been 
made  on  February  29th,  called  attention  to  the  special  provi-  i 

sion  of  the  contract  for  cancellation  in  case  of  default  and  i 

the  fact  that  default  had  occurred,  and  added:  "This  letter 
will  be  your  advice  that  we  are  canceling  our  contract  w^ith 
you."     Although  the  plaintiff  requested  the  defendant  to  | 

make  further  ship;nents  none  were  made,  and  this  action  | 

was  brought  to  recover  damages  accruing  to  the  plaintiff  by 
reason  of  the  refusal  of  the  defendant  to  make  further  de- 
liveries. There  was  a  judgment  in  favor  of  the  defendant, 
from  which  the  plaintiff  appeals. 

For  the  appellant  the  cause  was  submitted  on  the  briefs  of 
Regner  &  Ringle  of  Wausau. 

For  the  respondent  there  was  a  brief  by  Brozvn,  Pradt  Sr 
Genrich  of  Wausau,  and  oral  argument  by  L.  A,  Pradt  and 
Fred  W.  Genrich, 

RosENBERRY,  J.  By  the  terms  of  the  contract  the  defend- 
ant was  entitled  to  cancel  it  in  case  there  was  a  default  in  the 
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•  making  of  any  payment  after  such  default  should  continue 
five  days  thereafter.  If,  as  defendant  contends,  the  amount 
of  the  first  shipment  was  due  February  29th,  there  was  a  de- 
fault which  continued  for  five  days  after  notice  and  the  de- 
fendant was  within  its  legal  rights  in  canceling  the  contract. 
If  the  amount  of  the  first  shipment  was  not  due  until  sixty 
days  after  date  of  shipment,  as  claimed  by  the  plaintiff,  the 
plaintiff  is  clearly  entitled  to  recover  any  damages  sustained 
by  it  by  reason  of  the  refusal  of  the  defendant  to  continue 
the  performance  of  its  contract.    The  contract  says: 

"That  the  condition  on  the  reverse  side  of  the  sheet  is 
made  a  part  of  the  contract  unless  otherwise  specified." 

Upon  the  face  of  the  contract,  in  typewriting,  appears: 
"Terms  two  per  cent,  fifteen  days  from  date  of  invoice."  On 
the  reverse  side  of  the  contract,  in  printing,  appears  the 
provision : 

"The  bill  for  material,  not  including  freight,  is  payable  in 
sixty  days,  and  is  subject  to  a  discount  of  two  per  cent,  if 
paid  within  fifteen  days  from  the  date  of  invoice.  If  paid 
after  fifteen  days  and  before  thirty  days,  a  discount  of  one 
per  cent,  will  be  allowed,  but  no  discount  shall  be  taken 
after  thirty  days  from  the  date  of  the  invoice." 

It  is  the  contention  of  the  plaintiff  that  the  statement  ap- 
pearing upon  the  face  of  the  contract,  "terms  two  per  cent, 
fifteen  days  from  date  of  invoice,"  is  merely  a  repetition  of  a 
part  of  the  statement  contained  upon  the  back,  and  that  the 
conditions  upon  the  back  control  because  they  are  not  other- 
wise specified.  The  plaintiff  further  contends  that  the  con- 
tract is  unambiguous,  and  that  within  the  doctrine  of  Hart 
V.  Hart,  117  Wis.  639,  94  N.  W.  890,  evidence  cannot  be 
received  to  explain  the  contract. 

A  solution  of  the  question  depends  entirely  upon  the 
meaning  of  the  phrase  "two  per  cent,  fifteen  days  from  date 
of  invoice."  If  this  phrase,  standing  by  itself,  means  that 
the  buyer  shall  be  entitled  to  two  per  cent,  discount  if  the 
bill  be  paid  within  fifteen  days  from  date  of  invoice  and  that 
if  not  paid  within  fifteen  da)rs  it  shall  be  due  without  dis- 
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count  thereafter,  as  the  trial  court  found,  then  the  terms  of 
sale  so  specified  are  certainly  other  than  the  terms  set  out  on 
the  reverse  side  of  the  contract  and  so  are  "otherwise  speci- 
fied." Although  this  is  the  pivotal  question  in  the  case,  no 
evidence,  except  the  correspondence  between  the  parties,  was 
offered  by  either  party  to  explain  the  meaning  of  this  phrase. 
Shipment  was  made  February  14th.  On  February  28th  the 
defendant  at  Wausau  sent  a  bill  to  the  plaintiff  at  Sterling, 
Illinois,  for  the  amount  less  freight,  stating  thereon,  "Now 
due."  In  response  to  this  the  plaintiff  wrote  the  defendant 
on  March  4th  as  follows : 

"We  had  overlooked  the  fact  that  you  had  made  this  in 
the  contract,  two  per  cent,  fifteen  days.  .  .  . 

"We  will,  of  course,  pay  you  in  cash  if  yoli  insist  on  it, 
but  inasmuch  as  we  will  not  be  able  to  use  the  lumber  until  it 
is  paid  for  and  we  ordinarily  have  sixty  days'  time,  we  trust 
that  this  will  be  perfectly  satisfactory  to  you." 

In  the  letter  the  plaintiff  asks  the  defendant  to  accept  a 
note  for  forty-five  days. 

March  3d  the  defendant  sent  the  plaintiff  a  second  state- 
ment upon  which  was  written,  "Past  due.  Remit  at  once  to 
comply  with  contract." 

On  March  11th  the  plaintiff  wrote  the  defendant  as  fol- 
lows :  \ 

"We  have  yours  of  March  8th  and  note  that  you  cannot 
accept  the  note  that  we  sent  you.  We  are  therefore  sending 
you  check  less  two  per  cent." 

On  March  16th  the  defendant  wrote  the  plaintiff,  reciting 
the  terms  of  the  contract,  claimed  that  the  invoice  was  due 
February  29th,  claimed  that  the  plaintiff  was  in  default,  and 
canceled  the  contract.  It  was  not  until  after  the  receipt  of 
defendant's  letter  canceling  the  contract  that  plaintiff  set  up 
the  claim  that  the  conditions  as  to  terms  found  upon  the  re- 
verse side  of  the  contract  governed,  and  throughout  the  cor- 
respondence there  is  no  claim  on  the  part  of  the  plaintiff  that 
the  phrase  "two  per  cent,  fifteen  days  from  date  of  invoice" 


\ 
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does  not  mean  that  the  buyer  is  entitled  to  two  per  cent,  if 
payment  is  made  within  fifteen  days  and  that  thereafter  the 
bill  is  due.    The  contention  made  by  the  plaintiff  was  that 
the  clauses  should  be  construed  together  and  that  when  so 
construed  there  was  no  inconsistency.    We  think  the  circuit 
judge  was  clearly  right  in  holding  upon  the  evidence  in  this 
case  that  the  phrase  "two  per  cent,  fifteen  days  from  date  of 
invoice"  meant  that  if  the  amount  of  the  invoice  was  not  paid 
within  fifteen  days  the  whole  amount  was  thereafter  due. 
This  was  the  construction  placed  upon  it  by  both  parties.  The 
plaintiflF  could  have  had  no  other  meaning  in  mind  when  it 
said  in  its  letter  of  March  4th:  "We  had  overlooked  the  fact 
that  you  had  made  this  in  the  contract  two  per  cent,  fifteen 
days.    We  will  pay  in  cash  if  you  insist."    Plaintiff  opened 
negotiations  for  a  modification  of  the  terms,  but  did  not  deny 
that  the  defendant's  claim  as  to  the  meaning  of  the  phrase 
"two  per  cent,  fifteen  days  from  date  of  invoice"  was  proper. 
Whether  the  statement  of  the  terms  on  the  face  of  the  con- 
tract overrode,  under  the  terms  of  the  contract,  the  provi- 
sions upon  the  reverse  side,  was  a  question  involving  the  con- 
struction pf  the  contract  and  a  question  of  law.  The  plaintiff 
has  never  at  any  time  offered  any  evidence  or  set  up  any  claim 
in  its  correspondence  that  the  meaning  of  the  phrase  "two 
per  cent,  fifteen  days  from  date  of  invoice"  is  other  than 
that  found  by  the  trial  court.    While  the  finding  of  the  trial 
court  that  the  phrase  meant  "that  the  purchaser  is  entitled 
to  two  per  cent,  discount  on  the  price  if  paid  within  fifteen 
days,  and  if  not  so  paid  then  the  full  amount  becomes  due  at 
the  expiration  of  the  fifteen  days,"  is  found  among  the 
conclusions  of  law,  it  might  more  properly  have  been  in- 
cluded among  the  findings  of  fact.    Although  denominated  a 
conclusion  of  law  it  will  be  treated  as  a  conclusion  of  fact. 
Sherman  v.  Madison  Mut.  Ins.  Co.  39  Wis.  104.    The  evi- 
dence is  ample  to  sustain  the  finding.     In  fact,  upon  the 
record  as  it  stands,  no  other  conclusion  can  be  arrived  at. 
By  the  Court. — Judgment  affirmed. 
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The  following  opinion  was  filed  December  13,  1921: 

Jones,  J.  (dissenting).    It  was  expressly  provided  that 
the  conditions  on  the  back  of  the  contract  were  a  part  of  it. 
These  provisions  were  clear  and  explicit,  without  any  am- 
biguity, and  by  their  terms  the  payment  became  due  in  sixty- 
days.    Detailed  provisions  were  made  for  discounts  of  dif- 
ferent amounts  depending  on  the  dates  of  payment.     We 
cannot  agree  that  this  definite  and  unambiguous  language  of 
the  contract  is  changed  by  the  words  "two  per  cent,  discount 
fifteen  days  from  date  of  invoice."    This  clause  is  not  neces- 
sarily inconsistent  with  the  others.     We  construe  it  as 
merely  having  the  effect  of  emphasizing  the  privilege,  fully- 
stated  in  the  other  clause,  of  taking  the  discount  if  prompt 
payment  should  be  made. 

It  was  only  by  taking  judicial  notice  of  an  alleged  custom 
of  trade  that  the  short  clause  on  the  face  of  the  contract 
meant  that  payment  was  due  in  fifteen  days  that  the  trial 
court  could  reach  the  conclusion  arrived  at.  Such  a  custom 
is  asserted  by  respondent  and  as  confidently  denied  by  appel- 
lant. The  contract  was  prepared  by  respondent,  and  if 
there  was  any  ambiguity  it  should  not  be  construed  in  its 
favor.  This  familiar  rule  applies  with  peculiar  force  when, 
as  here,  a  construction  is  urged  which  operates  as  a  hard- 
ship, almost  a  penalty,  to  the  other  party.  In  view  of  the 
definite  and  unambiguous  language  in  the  clause  fully  ex- 
pressing the  terms  of  the  agreement,  I  am  convinced  that  if 
respondent's  counsel  relied  on  a  custom  nullifying  such  terms 
it  was  incumbent  on  them  to  prove  it. 

I  do  not  think  that  the.  conclusion  of  the  trial  court  re- 
ferred to  in  the  opinion  can  be  treated  as  a  finding  of  fact  in 
any  way  controlling  our  action,  for  two  reasons.  In  the  first 
place  it  was  not  made  as  a  finding  of  fact;  in  the  second  place 
there  was  no  conflict  in  the  evidence,  and  the  conclusion 
reached  by  the  court  was  based  wholly  on  documentary  evi- 
dence and  was  properly  called  a  conclusion  of  law. 
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It  is  my  view  that  the  contract  became  binding  on  both 
parties  when  made;  that  it  was  definite  and  certain,  and 
could  not  be  changed  to  the  serious  detriment  of  appellant 
without  its  consent.  It  seems  to  me  very  clear  that  there  was 
nothing  in  the  subsequent  correspondence  which  changed 
the  contract,  or  which  can  be  regarded  as  a  construction  by 
the  parties  modifying  its  plain  language. 

I  am  authorized  to  state  that  Mr.  Justice  Eschweiler 
and  Mr.  Justice  Owen  concur  in  the  foregoing  dissenting 
opinion. 


Kimball-Clark  Company,  Appellant,  vs.  Crosby', 

Respondent. 

October  /p — November  15,  ip2i. 
Sales:  Warranty:  Affirmation  of  fact:  Reliance  by  buyer. 

1.  Defendant,  a  sawmill  operator,  inquired  of  plaintiff  the  price 
of  his  sawmill,  to  which  plaintiff  replied  that  the  machinery 
had  been  sold  but  might  be  repurchased,  and  that  ''the  neces- 
sary belting  is  all  here/'  and  later  quoted  a  price  for  the  mill 
and  machinery  which  was  accepted.  Held,  that  under  sec; 
1684/ — 12,  Stats.,  providing  that  any  affirmation  of  fact  made 
by  the  seller  tending  to  induce  the  purchase  is  an  express 
warranty,  the  plaintiff  is  liable  for  a  shortage  in  the  belting. 

2.  Plaintiff's  letter,  after  stating  that  the  machinery  which  had 
been  sold  was  all  in  good  condition,  described  the  power  plant 
owned  by  it,  referring  to  boilers,  engines,  and  other  equipment, 
and  a  subsequent  telegram  offered  the  mill  and  machinery 
at  a  designated  price  "the  way  it  stands."  Held,  that  the 
word  "machinery"  referred  to  that  which  plaintiff  was  to 
repurchase  and  did  not  include  or  cover  the  boilers,  and 
defendant,  a  man  of  experience  in  the  business,  having  exam- 
ined them,  plaintiff  is  not  liable  if  the  boilers  were  not  in 
usable  condition. 

Appeal  from  a  judgment  of  the  circuit  court  for  Oneida 
county:  A.  H.  Reid,  Circuit  Judge.    Reversed. 

The  defendant,  engaged  in  the  sawmill  business  at  Rhine- 
lander,  Wisconsin,  on  November  3,  1919,  made  written  in- 
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quiry  of  the  plaintiff  at  Kimball,  Wisconsin,  as  to  plaintiflf's 
sawmill,  asking  for  a  price  including  the  machinery,  boilers, 
etc.,  and  indicating  a  desire  to  examine  it.  On  November 
4th  plaintiff  answered,  describing  in  general  terms  the  mill 
building  and  continuing  as  follows: 

"With  regard  to  the  machinery,  it  was  sold  but  has  never 
been  dismantled  and  can  be  bought  cheap.  The  machinery 
is  all  in  good  usable  condition  and  everything  that  goes  with 
a  single  circular  mill.  The  power  plant  consists  of  two  50- 
inch  X  14  ft.,  one  60-inch  x  14  ft.,  and  one  50-inch  x  16  ft. 
boilers.  There  is  a  fine  20-inch  x  26  drive  slide-valve  engine 
that  has  ample  power  to  drive  the  entire  mill  at  one  time. 
There  is  also  two  smokestacks,  one  about  30  inch  x  80  feet 
and  the  other  40  inch  x  80  feet.  The  necessary  belting  is  all 
here  and  the  writer  would  say  would  be  taken  at  a  great 
saving.  If  you  would  consider  looking  this  plant  over,  it 
would  be  advisable  to  let  us  know  quite  promptly  as  the 
people  who  own  the  machinery  may  be  making  plans  to 
wreck  it,  for  all  we  could  say." 

On  November  6th  the  defendant  telegraphed  plaintiff  as 
follows:  "Wire  price  on  frame  also  get  me  price  on  machin- 
ery today  if  possible  would  like  to  run  up  on  morning  train 
if  reply  is  satisfactory."  This  was  answered  the  same  day 
by  plaintiff  by  tejegram  as  follows:  "Will  make  price  on 
frame  and  machinery  forty-five  hundred  the  way  it  stands.'' 

A  Mr.  Danielson  was  sent  by  defendant. to  examine  and 
report  on  the  condition  of  the  mill,  and  thereafter  on  Novem- 
ber 12th  defendant  wrote  plaintiff  as  follows: 

"I  sent  Mr.  Danielson  up  to  look  at  the  Kimball  mill  and 
he  made  a  report  that  decides  me  to  go  and  look  at  it  myself. 
You  may  expect  me  there  either  Thursday  or  Friday  on  the 
early  train  and  I  will  look  it  over  and  then  talk  business  with 
you." 

The  defendant  thereafter  visited  the  premises  and  exam- 
ined the  property.  He  learned  there  that  such  mill  had  not 
been  operated  for  seven  or  eight  years.  On  his  visit  he  was 
informed,  in  response  to  his  questions,  that  inspection  certifi- 
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cates  had  been  given  on  the  boilers.  (The  testimony  shows 
that  such  had  been  done,  but  at  the  time  when  the  mill  was 
running. )  Although  he  requested  that  he  might,  he  did  not 
see  the  belting  that  was  stored  in  a  shed  away  from  the  mill. 
On  November  17th  defendant  wrote  plaintiff  with  regard  to 
the  terms  for  the  payment  of  the  purchase  price  of  $4,500. 

The  sale  was  completed  and  the  articles  purchased  were 
all  shipped  to  defendant;  one  of  the  four  boilers  was  in- 
stalled and  used ;  three  were  pondemned  as  unfit  for  use,  and 
apparently,  under  the  rulings  of  the  industrial  commission, 
were  not  permitted  to  be  set  up  in  defendant's  mill.  Subse- 
quently correspondence  was  had  between  the  parties,  but 
with  no  reference  by  defendant  as  to  any  claim  on  his  part 
on  account  of  the  boilers.  He  did  complain,  however,  with 
reference  to  the  belting  and  as  to  an  extra  nigger-tooth  bar. 

Subsequently  the  plaintiff  brought  this  action  against  de- 
fendant for  a  balance  claimed  to  be  due  on  the  sale  of  cer- 
tain other  goods  and  merchandise  to  defendant,  and  also  as  a 
second  cause  of  action  for  the  value  of  the  services  of  one  of 
plaintiff's  employees,  claimed  to  have  been  rendered  at  the 
instance  and  request  of  defendant,  in  dismantling  and  ship- 
ping the  mill  and  machinery. 

The  defendant  answered  admitting  the  liability  on  plaint- 
iff's first  cause  of  action  except  as  to  a  small  difference; 
denied  liability  on  the  second  cause  of  action,  and  counter- 
claimed  for  damages  arising  out  of  the  sale  of  the  sawmill 
building  and  machinery:  first,  on  the  ground  that  there  had 
been  a  failure  to  deliver  the  necessary  belting  claimed  to  have 
been  covered  by  such  contract  to  an  amount  of  $600 ;  second, 
that  the  boilers  sold  by  plaintiff  had  been  condemned  and 
were  at  the  tjme  of  sale  totally  unfit  for  use,  and  that  the 
difference  between  the  value  of  the  boilers  actually  delivered 
and  the  value  thereof  as  agreed  upon  was  $833,  the  damages 
claimed ;  and  third,  that  in  such  sale  there  had  been  a  failure 
to  deliver  a  nigger-tooth  bar  worth  the  sum  of  $150.  Plaint- 
iff replied. 
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Upon  the  trial  a  special  verdict  was  submitted  to  the  jury 
by  which  they  found  for  the  plaintiff  as  to  the  claim  for  serv- 
,ices  (the  plaintiff's  claim  for  goods  and  merchandise  being 
disposed  of  by  agreement),  and  supported  the  plaintiff's  ver- 
sion of  the  transaction  as  to  the  nigger-tooth  bar,  finding 
also  that  the  value  of  that  portion  of  the  belting  necessary 
for  the  operation  of  the  mill  but  which  was  not  delivered  was 
$300;  that  the  reasonable  value  of  the  four  boilers,  if  they 
had  been  in  good  usable  condition  at  the  time  of  the  sale, . 
would  have  been  $1,400;  that  their  value  when  delivered 
was  $567. 

After  motions  by  the  respective  parties  the  court  granted 
judgment  in  favor  of  the  plaintiff  for  the  amounts  found  or 
agreed  upon  as  due  it,  and  for  the  defendant  for  the  $300  for 
the  belting  and  for  the  $833  for  the  deficiency  in  the  value  of 
the  boilers,  and  the  balance  being  in  favor  of  defendant 
judgment  was  entered  for  him.  From  such  judgment  the 
plaintiff  has  appealed. 

A.  W,  MacLeod  of  Washburn,  for  the  appellant. 

Charles  F,  Smith,  Jr.,  of  Rhinelander,  for  the  respondent. 

» 

EscHWEiLER,  J.  In  his  submitting  a  special  verdict  to 
the  jury  and  by  his  subsequent  rulings  the  trial  court  treated 
the  letter  of  November  4th,  quoted  above,  as  though  contain- 
ing such  affirmations  of  fact  concerning  the  two  several 
items  of  purchase,  the  belting  and  the  boilers,  as  brought  the 
statements  of  the  letter  within  the  terms  of  sec.  1684f — 12, 
Stats.,  relating  to  the  sale  of  personal  property  and  provid- 
ing that  any  affirmation  of  fact  by  the  seller  relating  to  the 
goods  is  an  express  warranty  if  the  natural  tendency  of  such 
affirmation  is  to  induce  the  buyer  to  purchase  the  goods  and 
if  he  purchases  relying  thereon,  and  further  held  that  as  such 
affirmations  they  were  in  fact  relied  upon  by  defendant  in 
making^  the  purchase. 

In  view  of  the  statement  in  that  letter,  "the  necessary  belt- 
ing is  all  here,"  the  fact  that  his  request  to  see  the  belting  was 
not  complied  with,  and  the  other  facts  and  circumstances  in 
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this  case,  we  do  not  feel  justified  in  disturbing  the  conclusion 
reached  by  the  trial  court  in  regard  to  that  item,  and  there- 
fore so  much  of  the  judgment  as  allowed  the  defendant  $300 
damages  because  of  the  undisputed  shortage  in  the  belting 
cannot  be  now  disturbed. 

A  substantially  different  situation  is  presented  as  to  the 
boilers.  As  to  these  the  trial  court  held  that  from  the  lan- 
guage in  the  same  letter,  "the  machinery  is  all  in  good  usable 
condition  and  everything  that  goes  with  a  single  circular 
mill,"  although  followed  as  it  was  by  the  separate  descrip- 
tion of  the  power  plant  specifically  mentioning  the  four 
boilers,  was  nevertheless  just  such  an  affirmation  of  fact  as 
to  the  boilers  and  to  be  followed  with  the  same  result  as  that 
of  the  belting.  He  construed  the  general  term  "machinery" 
in  the  quoted  phrase  as  including  and  covering  the  four  boil- 
ers though  thereafter  specifically  mentioned,  and  that  such 
expression  so  construed  amounted  to  an  affirmation  that 
such  four  boilers  were  in  good  usable  condition.  In  this, 
however,  we  think  the  trial  court  erred. 

It  appears  from  the  letter  of  November  4th  and  from  the 
uncontradicted  testimony  that  the  machinery  as  a  part  of 
the  mill  outfit  was  separate  and  distinct  from  the  power 
plant,  which  included  the  boilers  and  engine.  The  ma- 
chinery therein  referred  to  did  not  belong  to  plaintiff,  and  its 
offer  to  sell  the  entire  outfit  contemplated  its  repurchasing 
such  machinery.  No  complaint  was  or  is  made  but  that  the 
machinery  so  specifically  designated  and  repurchased  by 
plaintiff  and  delivered  to  defendant  pursuant  to  contract 
was  in  good  usable  condition  just  as  stated  in  the  letter. 
Throughout  the  entire  correspondence  and  transactions  the 
power  plant  was  always  treated  and  mentioned  as  separate 
and  apart  from  the  machinery.  It  is  to  such  constantly  and 
consistently  separately  recognized  item  of  machinery  that 
the  expression  in  the  letter  as  to  its  usable  condition  would 
reasonably  and  naturally  apply,  and  to  that  alone,  under  the 
testimony  here,  it  should  have  been  confined. 

Furthermore,  it  is  quite  evident  that  the  defendant  did 
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not  at  the  time  of  the  transaction  rely  upon  anything  in  the 
nature  of  an  affirmation  with  reference  to  the  condition  of 
the  boilers  or  even  as  to  the  machinery,  and  ought  not  now 
to  be  permitted  to  insist  that  there  was  any  such  reliance. 
By  the  telegram  of  November  6th  from  plaintiff  the  defend- 
ant is  informed  that  the  price  for  the  entire  contemplated 
purchase  is  $4,500  "as  it  stands."  This  is  the  price  upon 
which  the  contract  is  closed.  After  having  such  plain  noti- 
fication that  the  property  was,  at  the  price  so  fixed,  to  be 
sold  in  the  condition  in  which  it  then  stood,  he  sends  his 
representative  to  make  an  examination  and  follows  such 
examination  and  report  thereon  by  his  own  personal  investi- 
gation of  the  machinery  and  the  plant  as  it  stood.  He  was 
familiar  with  such  matters,  having  before  this  made  some- 
what similar  purchases  of  second-hand  mill  machinery  and 
materials  and  erected  sawmills  therefrom.  No  fraud  or 
artifice  to  prevent  his  making  a  thorough  examination  of 
the  boilers  and  of  the  machinery  is  suggested  in  the  record. 
His  opportunity,  therefore,  to  see  what  there  was  to  be  seen 
about  the  machinery  and  boilers  was  entirely  at  his  own 
pleasure. 

Before  the  plant  was  dismantled  and  shipped  it  appears 
that  he  was  notified  by  his  agents  dismantling  the  mill  that 
these  boilers  were  of  an  obsolete  type  and  of  questionable 
value.  Nevertheless  he  permittd  their  shipment  with  the 
other  articles  purchased,  and  during  the  somewhat  pro- 
tracted subsequent  correspondence  between  the  parties  with 
reference  to  other  matters,  including  the  belting,  no  sugges- 
tion is  made  by  defendant  that  there  had  been  any  failure  by 
plaintiff  to  live  up  to  any  alleged  representations  as  to  the 
condition  of  these  boilers.  Such  contention  on  his  part 
seems  to  first  appear  in  the  counterclaim  in  this  action. 
Furthermore,  his  own  evidence  as  to  having  made  the  pur- 
chase in  any  reliance  upon  represefttations  on  plaintiflF's  be- 
half as  to  these  boilers  is  very  unsatisfactory  and  uncon- 
vincing and,  in  view  of  the  other  facts  in  the  case,  entirely 
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insufficient  to  support  the  conclusion  arrived  at  by  the  trial 
court  in  this  particular. 

The  judgment  therefore  must  be  modified  by  striking  out 
the  allowance  to  the  defendant  of  the  sum  of  $833,  which 
would  result  in  a  balance  due  the  plaintiff  of  $236.54,  for 
which  sum,  together  with  interest  and  the  costs  of  the  action, 
judgment  should  be  entered  in  the  court  below. 

By  the  Court, — ^Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  as  indicated  in  the  opinion. 


Hatton,  Appellant,  vs.  Fosnot,  Respondent. 

October  ig — November  15,  1^21, 

Game:  Public  nuisances:  Gun  not  used  in  unlawful- hunting. 

A  gun  is  not  a  public  nuisance  under  sec.  29.03,  Stats.,  and  can- 
not be  seized  by  a  conservation  warden  under  sec  29.05, 
unless  at  or  about  the  time  of  the  taking  it  is  being  used  by 
the  owner  or  possessor  thereof  in  actual  and  unlawful  hunt- 
ing; and  the  isfun  of  a  person  who,  without  a  license,  had 
started  out  on  a  trip  to  hunt  wolves,  but  had  abandoned  the 
trip  by  reason  of  a  breakdown  of  an  automobile  and  was  re- 
turning home  through  the  game  country,  was  not  a  nuisance, 
although  it  was  not  knocked  down  and  was  lying  on  a  blanket 
unloaded.    Rosenberry  and  Owen,  JJ.,  dissent. 

Appeal  from  a  judgment  of  the  circuit  court  for  Lincoln 
county :  A.  H.  Reid,  Circuit  Judge.    Reversed, 

This  action,  commenced  in  the  second  municipal  court  for 
Lincoln  county,  is  one  in  replevin  for  a  Winchester  rifle  of 
the  stated  value  of  $20.  The  defendant  by  oral  answer  as- 
serted that  at  the  time  when  the  property  in  question  was 
seized  by  him  it  was  used  in  violation  of  ch.  29,  Stats.,  or  that 
he  has  reason  to  believe  was  used  in  violation  of  said  chap- 
ter, and  that  he  seized  said  property  by  virtue  of  the  power 
and  authority  vested  in  him  as  conservation  warden.  Upon 
the  trial  judgment  was  entered  in  favor  of  plaintiff,  from 
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which  judgment  the  defendant  appealed  to  the  circuit  court. 
Upon  the  hearing  on  appeal  in  the  circuit  court  the  facts  were 
stipulated,  and  the  following  statement  by  the  circuit  court 
was  accepted  by  the  parties  on  this  appeal  as  correctly  and 
substantially  stating  the  stipulated  facts  upon  which  the  case 
was  determined : 

'The  plaintiff  and  several  others,  taking  with  them  dogs 
and  rifles,  drove  in  an  automobile  from  the  city  of  Toma- 
hawk northward  into  Oneida  county,  through  wild  and  un- 
settled lands,  for  the  purpose  of  conducting  a  htmt  for 
wolves.  They  were  not  possessed  of  any  current  hunting 
license.  They  passed  through  many  miles  of  country  fre- 
quented by  game,  their  automobile  became  disabled  near  the 
point  of  their  destination,  and  they  were  delayed  for  a  couple 
of  hours  putting  the  automobile  in  order,  and  then,  without 
carrying  out  the  purpose  of  hunting  for  wolves,  and  after 
engaging  in  target  practice  with  their  rifles,  turned  about  and 
returned  homeward,  and  while  on  their  way  and  still  in 
country  frequented  by  game,  they  were  stopped  by  the  de- 
fendant as  conservation  warden,  and  the  plaintiff's  rifle, 
among  others,  was  taken  possession  of.  The  rifle  was  at 
the  time,  and  had  been  previously  during  the  trip,  trans- 
ported without  being  knocked  down  or  inclosed  within  a 
carrying  case,  unless  a  blanket  upon  which  it  lay,  and  which 
was  in  part  lapped  over  it,  constituted  a  carrying  case." 

In  addition  to  the  facts  so  stated,  it  also  appears  from  the 
stipulation  that  the  rifle  was  at  the  time  mentioned  unloaded 
and  not  so  constructed  as  to  be  capable  of  being  knocked 
down. 

The  circuit  court  rendered  judgment  reversing  the  judg- 
ment of  the  court  below  and  directing  judgment  in  favor  of 
the  defendant.  From  such  judgment  the  plaintiff  has  ap- 
pealed. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
G.  M,  Sheldon  of  Tomahawk,  attorney,  and  John  W.  Kelley, 
Jr.,  of  Rhinelander,  of  counsel. 

For  the  respondent  there  was  a  brief  by  R.  T.  Reinholdt  of 
Tomahawk,  and  oral  argument  by  Mr.  Reinholdt  and  Mr, 
E.  E.  Brossard,  assistant  attorney  general. 
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•EscHWBiLER,  J.  The  defendant  as  a  deputy  of  the  state 
conservation  commission,  claiming  to  act  under  the  author* 
ity  of  sec.  29.05,  Stats.,  giving  to  such  commission  and  its 
deputies  certain  police  powers,  took  from  the  plaintiff's  pos- 
session in  an  automobile  on  the  highway  in  Oneidi  county 
the  Winchester  rifle  belonging  to  plaintiff. 

Defendant's  right  to  so  seize  and  hold  the  rifle  on  that 
occasion  is  claimed  to  be  warranted  on  the  ground  that  the 
rifle  was  at  that  time  a  public  nuisance  under  the  provisions 
of  sec.  29.03,  Stats.,  which  provides  for  declaring  as  public 
nuisances,  among  other  things,  "(6)  any  boat,  together  with 
its  machinery,  sails,  tackle  and  equipment,  or  any  lamp,  light, 
gun,  pivot  gun,  swivel  gun,  or  other  firearm  used  in  violation 
of  this  chapter.  ..."  (This  provision  as  well  as  the  others 
hereinafter  cited  is  found  in  ch.  29,  Stats.,  entitled  'Wild 
animals,  and  the  regulation  of  the  enjoyment,  disposition 
and  conservation  thereof.") 

The  ground  upon  which  that  was  asserted  is  the  claim 
that  it  was,  at  the  time  of  seizure,  being  used  in  a  prohibited 
method  of  hunting,  in  violation  of  the  following,  the  pro- 
visions of  which,  so  far  as  material  here,  are: 

"Methods  of  hunting  and  fishing — General  restric- 
tions on  hunting.  Section  29.22  (.1)  Prohibited  methods. 
.  .  .  and  no  person  shall  carry  with  him  in  any  vehicle,  any 
gun  or  rifle  unless  the  same  is  unloaded,  and  knocked  down 
or  inclosed  within  a  carrying  case.  ..." 

The  specific  authority  under  which  the  seizure  is  claimed 
to  be  warranted  is  under  the  provisions  of  sub.  (7),  sec. 
29.05,  Stats.,  which  reads  as  follows: 

"They  [referring  to  deputies,  such  as  defendant  was,  of 
the  state  conservation  commission]  shall  seize  and  forthwith 
confiscate  and  destroy  any  apparatus,  appliance,  or  device 
declared  by  any  provision  of  this  chapter  to  be  a  public 
nuisance ;  and  shall  seize  and  hold  subject  to  the  order  of  the 
commission,  any  other  apparatus,  appliance,  or  any  vehicle, 
or  device,  which  they  shall  have  reason  to  believe  is  being 
used  in  violation  of  this  chapter,  and  if  it  be  proven  that  the 
same  is,  or  has  been  within  six  months  previous  to  such 
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seizure,  used  in  violation  of  this  chapter  the  saftie  shall  T>e 
confiscated." 

The  trial  court  held  that  upon  the  stipulated  facts  and  the 
statutes  above  quoted  the  defendant  was  justified  in  seizing^ 
the  gun*  on  the  ground  that  the  rifle  was  not  in  a  knocked- 
down  condition  or  within  a  carrying  case  and  was  being  used 
in  hunting. 

We  shall  dispose  of  but  one  of  the  several  questions  that 
are  presented  by  the  briefs  and  arguments  in  this  case. 

We  agree  with  the  conclusion  reached  by  the  trial  court 
that  the  reasonable  construction  to  be  placed  upon  the  pro- 
visions of  sub.  ( 1 ),  sec.  29.22,  quoted  above,  it  containing  no 
express  exceptions,  is  that  the  language  is  not  to  be  taken 
in  its  strict  literal  sense,  for  to  do  so  would  necessarily  in- 
volve a  holding  that  the  mere  transporting  a  firearm  .in  any 
vehicle  while  such  firearm  was  not  in  a  knocked-down  condi- 
tion or  inclosed  in  a  carrying  case,  however  lawful  and  in- 
nocent the  purpose  might  be,  would  make  such  firearm  a 
public  nuisance  and  subject  to  immediate  seizure  by  any 
deputy  of  the  state  conservation  commission. 

The  purpose  of  this  as  well  as  of  the  other  provisions  in 
the  same  chapter  is  of  course  for  the  regulation  of  the  en- 
joyment, disposition,  and  conservation  of  the  wild  animals 
and  game  of  this  state,  and  all  its  provisions  must  be  con- 
strued in  connection  with  such  primary  purpose  of  that  chap- 
ter in  view.  We  are  in  accord,  therefore,  with  what  is  said 
by  the  court  below,  that  before  such  an  article  as  is  here  in 
question  is  a  public  nuisance  subject  to  seizure  it  must  be 
used  in  hunting.  This  is  evident  also  from  the  express  Ian-  \ 
guage  of  sub.  (6),  sec.  29.03,  quoted  above,  that  such 
article  here  involved,  in  order  to  come  within  the  statutory 
field  of  public  nuisances,  must  be  "used  in  violation  of  this 
[29]  chapter."  These  and  similar  statutes  involving  the 
seizure,  confiscation,  or  possible  destruction  of  articles  such 
as  this,  for  which  there  is  a  lawful  as  well  as  the  possibility 
of  an  unlawful  use  as  distinguished  from  articles  such  as 


15]  AUGUST  TERM,  1921.  347 

Hatton  V.  Fosnot,  175  Wis.  343. 

nets,  traps,  or  snares  of  small  intrinsic  value  and  of  no  prac- 
tical value  except  for  hunting  or  fishing,  and  where  the  legal 
process  to  determine  whether  such  seizure  is  lawful  or  un- 
lawful must  be  resorted  to  after  the  seizure  instead  of  where 
the  official  makes  the  seizure  pursuant  to  some  writ  or 
process  previously  obtained,  are  of  a  drastic  nature  and 
should  receive  a  strict  rather  than  a  loose  construction.  Such 
distinction  as  to  the  different  nature  of  articles  within  the 
ban  of  such  statutes  is  clearly  pointed  out  in  such  cases  as 
McConnell  v.  McKillip,  71  Neb.  712,  99  N.  W.  505,  65 
L.  R.  A.  610,  115  Am.  St.  Rep.  614;  Lawton  v.  Steele,  152 
U.  S.  133,  140,  14  Sup.  Ct.  499. 

It  is  essential,  therefore,  in  order  to  support  the  taking  by 
defendant  in  this  particular  case,  that  the  fact  exist  that  at 
or  about  the  time  of  the  taking  the  firearm  was  being  used  by 
the  owner  or  possessor  thereof  in  actual  and  unlawful  hunt- 
ing. The  use  must  be  actual  in  order  to  make  it  an  unlawful 
use.  To  become  the  public  nuisance  by  virtue. of  such  stat- 
ute and  thereby  subject  to  seizure,  there  must  be  actual  use 
within  the  ordinary  and  reasonable  understanding  of  the 
term;  an  intent  not  carried  out  or  abandoned  is  not  suf- 
ficient. Such  is  the  effect  of  the  decisions  upon  a  statute 
relating  to  the  seizure  and  destruction  of  nets  and  apparatus 
for-^fishing  under  the  Michigan  law  in  the  case  of  Osborn  v. 
Charlevoix  Circuit  Judge,  114  Mich.  655,  663,  72  N.  W. 
982.  Under  this  view  we  are  of  the  opinion  that  at  the  time 
defendant  made  the  seizure  of  the  rifle  then  in  plaintiflf's 
possession,  it  was  not  in  actual  use  in  unlawful  hunting  and 
therefore  was  not  a  public  nuisance  subject  to  seizure. 

Whatever  purpose  the  plaintiff  and  his  associates  may 
have  had  to  violate  the  hunting  laws  in  starting  out  on  their 
wolf-hunting  expedition,  all  such  had  been  entirely  aban- 
doned and  given  up  prior  to  the  seizure.  The  situation  here 
is  not  such  as  would  be  presented  in  case  of  a  seizure  upon  a 
return  trip  from  an  unlawful  enterprise  which  had  been  car- 
ried out  to  the  extent  of  actual  hunting,  even  though  no  game 
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had  been  shot  or  shot  at.  But  here,  before  the  parties 
reached  the  point  at  which  it  was  proposed  to  actually  begin 
hunting,  they  abandoned  that  purpose — ^whether  from  the 
ethical  point  of  view  that  it  were  better  not  to  violate  the 
hunting  laws  or  merely  because  of  the  breakdown  of  their 
automobile  is  immaterial.  It  was  as  a  matter  of  fact  aban- 
doned, and  they  were  now  returning  not  from  a  hunting  trip 
but  from  an  abandonment  of  such  an  enterprise.  The  gun, 
therefore,  was  i\pt  when  seized  a  public  nuisance  under  these 
statutes,  and  defendant  has  no  legal  justification  for  with- 
holding it. 

The  question  as  to  the  effect  of  the  last  clause  found  in 
sub.  (7),  sec.  29.05,  quoted  above  and  reading,  "and  if  it  be 
proven  that  the  same  is,  or  has  been  within  six  months  pre- 
vious to  such  seizure,  used  in  violation  of  this  chapter  the 
same  shall  be  confiscated,"  as  well  as  other  questions,  we  do 
not  consider  to  be  before  us  on  this  appeal  although  dis- 
cussed in  the  briefs  and  arguments,  and  we  therefore  express 
no  opinion  thereon. 

It  follows  from  what  has  been  said  that  the  judgment  of 
the  court  below  must  be  reversed  and  judgment  entered  for 
the  plaintiff. 

By  the  Court. — Judgment  reversed,  and  the  cause  re- 
manded with  directions  to  enter  judgment  for  plaintiff. 

RosENBERRY,  J.  (dissenting),  I  find  it  impossible  to  con- 
cur with  the  conclusion  reached  by  my  brethren  in  this  case. 
The  idea  that  a  man  is  on  a  hunting  trip  when  he  is  going, 
out  with  the  necessary  paraphernalia  for  hunting,  and  that 
when  he  has  completed  the  hunt  or  abandoned  it  and  is  on  his 
way  home  he  is  not  on  a  hunting  trip,  does  not  appeal  to  me. 
The  construction  placed  upon  this  statute  makes  the  enforce- 
ment of  the  law  a  practical  impossibility,  as  any  one  knows 
who  has  had  any  experience  either  in  the  enforcement  of  the 
law  or  in  its  practical  application  to  the  conditions  as  they 
exist,  particularly  in  the  northern  part  of  the  state.    I  con- 
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cur  in  the  construction  placed  upon  the  statute  by  the  trial 
court. 

I  am  authorized  to  say  that  Mr.  Justice  Owen  concurs  in 
this  opinion. 


Hanson,  Respondent,  vs.  Temple  and  another.  Appellants. 

October  20 — November  15,  ip2i. 

Libel:  Charging  lawyer  and  assemblyman  with  opposing  prohibition 
law:  Conditional  privilege:  Express ^fnalice :  Fair  criticism: 
Demurrer. 

1.  Upon  demurrer  thereto,  the  allegations  of  a  complaint  must  be 

taken  as  true. 

2.  To  charge  plaintiff,  a  lawyer  and  member  of  the  legislature,  in 

a  published  article,  with  ''sneering  at  prohibition  enforce- 
ment in  an  outburst  which  asserts  that  to  get  drunk  is  human 
and  keeping  booze  from  a  man  is  chaining  him  up,"  clearly 
means  and  implies  not  only  that  he  is  opposed  to  the  enforce- 
ment of  the  Eighteenth  amendment  to  the  federal  constitution 
and  the  Volstead  act  (41  U.  S.  Stats,  at  Large,  405,  ch.  85), 
but  that  he  entertains  views  contrary  to  good  morals  on  the 
subject  of  intoxication,  and  is  libelous,  since  as  an  assembly- 
man and  as  a  lawyer  plaintiff  has  taken  oath  to  support  the 
law  and  aid  in  its  enforcement. 

3.  Such  an  article  is  not  privileged  as  offering  fair  criticism  of 

plaintiff's  acts  as  an  assemblyman  or  as  a  citizen ;  and  in  order 
to  constitute  an  alleged  libelous  article  conditionally  privi- 
leged, the  publisher  of  the  article  must  not  be  actuated  by 
malice. 

Appeal  from  an  order  of  the  circuit  court  for  Juneau 
county:  James  Wickham,  Judge.    Affirmed. 

Action  for  libel.    The  facts  are  stated  in  the  opinion. 

For  the  appellants  the  cause  was  submitted  on  the  brief  of 
McFarlane  &  Loomis  of  Mauston. 

For  the  respondent  there  was  a  brief  by  Frank  H.  Hanson 
in  pro.  per.  and  John  B.  Miller,  attorney,  both  of  Mauston, 
and  oral  argument  by  Mr.  Hanson. 
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DoERFLER,  J.  This  action  is  brought  by  the  plaintiff 
against  the  defendants  for  the  recovery  of  damages  for  pub- 
lication of  an  alleged  libelous  article.  The  complaint,  amcxig 
other  things,  alleges  the  f  oUowmg : 

"That  at  the  times  hereinafter  mentioned  the  plaintiff 
was  a  lawyer  practicing  his  profession  at  the  city  of  Mauston, 
in  the  county  of  Juneau,  state  of  Wisconsin,  and  was  of 
good  name  and  credit  as  such  lawyer,  and  further  that  at 
such  times  plaintiff  was  the  duly  elected  and  qualified  mem- 
ber of  assembly  of  the  county  of  Juneau,  in  the  state  of 
Wisconsin,  and  was  performing  the  duties  of  said  office,  the 
legislature  of  Wisconsin  being  then  in  regular  session. 

"That  at  said  times,  and  particularly  on  the  3d  day  of 
February,  1921,  the  defendants  were  the  publishers  and 
proprietors  of  Juneau  County  Chronicle,  a  weekly  newspaper 
at  the  city  of  Mauston,  in  Juneau  county,  Wisconsin,  having 
a  general  circulation  in  said  Juneau  county  and  points  with- 
in the  state  of  Wisconsin  adjacent  thereto. 

"That  on  the  3d  day  of  February,  1921,  the  defendants 
maliciously  composed  and  published  concerning  the  plaintiff 
in  said  newspaper  the  false  and  defamatory  matter  follow- 
ing, to  wit:  'Assemblyman  Frank  Hanson  is  acquiring  some 
more  cheap  notoriety  by  sneering  at  prohibition  enforcement 
in  an  outburst  which  asserts  that  to  get  drunk  is  human  and 
keeping  booze  from  a  man  is  chaining  him  up.  Jollying  the 
liquor  interests  has  so  become  a  habit  with  him  that  he  does 
not  recognize  its  futility.' 

"That  by  means  of  said  publication  the  plaintiff  was  in- 
jured in  his  reputation,  to  his  damage,"  etc. 

The  defendants  interposed  a  demurrer  to  the  plaintiffs 
complaint  on  the  ground  that  it  appears  upon  the  face  thereof 
that  the  same  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  court  overruled  the  demurrer,  and  this 
appeal  is  taken  from  such  ruling. 

Upon  the  demurrer  the  allegations  of  the  complaint  must 
be  taken  as  true.  This  being  so,  the  things  alleged  to  have 
been  published  of  and  concerning  the  plaintiff,  his  office  and 
profession,  must  be  regarded  as  false,  and  as  such  know- 
ingly published  by  the  defendant.  Gauvreau  v.  Superior  Pub. 
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Co.  62  Wis.  403,  407,  22  N.  W.  726;  Street  v.  Johnson,  80 
Wis.  455,' 457,  50  N.  W.  395.  The  matter,  therefore,  to  be 
determined  by  this  court  is  whether  the  demurrer  was  prop- 
erly overruled. 

Is  the  article  published  libelous  ?  It  will  be  noted  that  the 
complaint  alleges  that  the  plaintiff  at  the  time  of  the  publica- 
tion was  a  practicing  lawyer  in  the  city  of  Mauston,  in 
Juneau  county,  Wisconsin,  and  was  of  good  name  and  credit 
as  such  lawyer,  and  that  he  was  also  during  such  time  the 
elected  and  qualified  member  of  assembly  of  Juneau  county, 
Wisconsin,  and  was  performing  the  duties  of  assembl)mian 
at  that  time,  and  that  the  legislature  of  Wisconsin  was  then 
in  regular  session. 

Under  the  provisions  of  sec.  2586a,  Stats.,  an  attorney  at 
law  is  required  in  open  court  to  take  an  oath  or  affirmation, 
in  which,  among  other  things,  he  must  swear  or  affirm  that 
he  will  support  the  constitution  of  the  United  States  and  the 
constitution  of  the  state  of  Wisconsin.  As  an  attorney  he  is 
an  officer  of  a  court  of  justice  (6  Corp.  Jur.  p.  566),  and 
owes  an  obligation  to  the  public  no  less  significant  than  his 
obligations  to  his  clients  (6  Corp.  Jur.  p.  568). 

Sec.  28,  art.  IV,  of  the  constitution  of  the  state  of  Wiscon- 
sin provides  that  members  of  the  legislature  shall,  before 
they  enter  upon  the  duties  of  their  respective  offices,  take 
and  subscribe  an  oath  or  affirmation  to  support  the  constitu- 
tion of  the  United  States  and  the  constitution  of  the  state  of 
Wisconsin,  and  faithfully  to  discharge  the  duties  of  their 
respective  offices  to  the  best  of  their  ability. 

Sec.  19.01,  Stats.,  prescribes  the  form  of  oath  to  be  taken 
by  an  assemblyman  before  he  enters  upon  the  performance 
of  the  duties  of  his  office,  which  form  is  in  compliance  with 
the  constitutional  provisions  of  this  state  above  referred  to. 

While  the  plaintiff  at  the  time  alleged  in  the  complaint 
was  both  an  attorney  at  law  and  a  member  of  the  legislature, 
and  having  presumably  complied  with  the  provisions  of  the 
constitution  and  of  the  statutes  of  the  state,  the  alleged  libel- 
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ous  article  set  forth  in  the  complaint  above  was  published. 
It  charges,  among  other  things,  that  the  plaintiff  is- acquiring 
some  more  cheap  notoriety  by  sneering  at  prohibition  en- 
forcement in  an  outburst  which  asserts  that  to  get  drunk  is 
human  and  keeping  booze  from  a  man  is  chaining  him  up. 

At  the  time  of  the  publication  of  the  alleged  libel,  the 
Eighteenth  amendment  to  the  constitution  had  become  and 
was  a  part  of  the  organic  law  of  the  United  States,  and  the 
enforcement  law  known  as  the  Volstead  act  (41  U.  S.  Stats, 
at  Large,  405,  ch.  85 )  had  been  duly  passed  and  was  in  full 
operation  throughout  the  United  States.  Prohibition  laws 
had  also  been  adopted  and  were  in  force  in  the  state  of 
Wisconsin. 

The  constitutional  provision  known  as  the  Eighteenth 
amendment,  and  the  enforcement  act  known  as  the  Volstead 
act,  constitute  a  crystallization  in  the  form  of  law  reflecting 
the  public  sentiment  of  the  citizens  of  the  United  States,  and 
such  enactments  must  be  obeyed  and  are  entitled  to  be  re- 
spected by  all  good  and  loyal  American  citizens. 

Under  these  circumstances,  to  charge  the  plaintiff  in  a 
published  article  with  sneering  at  prohibition  enforcement 
in  an  outburst  which  asserts  that  to  get  drunk  is  human  and 
that  keeping  booze  from  a  man  is  chaining  him  up,  properly 
interpreted,  clearly  means  and  implies  not  only  that  he  is 
opposed  to  the  enforcement  of  the  constitutional  amendment 
under  the  enforcement  act,  but  that  he  entertains  views  con- 
trary to  good  morals  on  the  subject  of  intoxication.  The 
publication  of  such  an  article  under  the  circumstances  de- 
tailed involves,  therefore,  a  charge  which  touches  the  plaint- 
iff in  his  public  office  as  a  member  of  the  legislature  and  in 
his  profession  as  an  attorney  at  law,  in  both  of  which  capa- 
cities he  has  taken  an  oath  to  support  the  law  and  aid  in  its 
enforcement.  It  not  only  touches  him  in  the  capacity  of  an 
officer  and  in  his  professional  capacity  as  an  attorney,  but 
also  as  a  citizen,  inasmuch  as  it  holds  him  up  before  the  pub- 
lic as  one  who  is  opposed  to  the  enforcement  of  the  constitu- 
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tional  provision  referred  to  and  of  the  Volstead  act,  but  as 
entertaining  views  on  the  subject  of  intoxication  contrary 
to  sound  public  morals;  therefore  the  article  in  question  must 
necessarily  be  considered  as  holding  up  the  plaintiff  as  an 
individual,  an  officer,  and  as  an  attorney,  as  an  object  of 
hatred,  ridicule,  and  contempt. 

The  article  in  question  is  not  one  privileged  as  offering 
fair  criticism  of  plaintiff's  acts  as  an  assemblyman  or  as  a 
citizen. 

In  Bradley  v,  Cramer,  59  Wis.  309  (18  N.  W.  268),  at 
page  311  it  is  held: 

"It  is  settled  that  an  action  for  libel  may  be  sustained  for 
words  published  which  tend  to  bring  the  plaintiff  into  public 
hatred,  contempt,  or  ridicule,  even  though  the  same  words 
spoken  would  not  have  been  actionable.  .  .  .  Written  slan- 
der is  necessarily  attended  with  such  deliberation,  and  its 
publication  is  so  well  calculated  to  produce  permanent  mis- 
chief, that  an  action  may  be  maintained  for  the  publication 
of  written  words  when  it  could  not  be  maintained  for  the 
publication  of  the  same  words  by  mere  oral  discourse.  .  .  . 
Hence,  every  written  publication  which  implies,  or  may  be 
generally  understood  to  imply,  reproach,  dishonesty,  scan- 
dal, or  ridicule,  to  any  person,  is  a  libel." 

It  is  contended  by  the  appellants  that  inasmuch  as  the 
plaintiff  was  an  assembl)mian  the  publication  of  the  article 
was  conditionally  privileged. 

"Conditional  privilege  as  regards  newspaper  activity  does 
not  go  beyond  fair  criticism  in  respect  to  the  relations  of  per- 
sons to  the  public  and  report  of  facts.  It  does  not  extend  to 
false  statements  of  fact  or  unjust  inferences,  noi;  taunts,  nor 
contemptuous  and  insulting  phrases."  Williams  v.  Hicks 
P.  Co.  159  Wis.  90,  102,  150  N.  W.  183. 

In  order  to  constitute  the  alleged  libelous  article  condi- 
tionally privileged,  the  publisher  of  the  article  must  not  be 
actuated  by  malice,  and  malice  is  expressly  charged  in  the 
complaint.    Consequently,  upon  the  face  of  the  complaint,  it 

cannot  be  contended  that  the  article  is  conditionally  privi- 
VoL.  175—12 
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leged.  WMliams  v.  Hicks  P,  Co.  159  Wis.  90,  102,  150 
N.  W.  183. 

We  hold,  therefore,  that  the  complaint  states  a  good 
cause  of  action;  that  the  article  in  question  touches  the 
plaintiff  in  his  office  and  profession,  and  also  as  an  individual 
and  citizen,  and  in  such  capacities  holds  him  up  to  the  pub- 
lic as  an  object  of  hatred,  ridicule,  and  contempt,  and  is  not 
conditionally  privileged.  The  order  of  the  circuit  court 
overruling  the  defendants'  demurrer  is  therefore  sustained. 

By  the  Court. — Order  overruling  demurrer  affirmed. 


Gerlach,  Respondent,  vs.  Gruett,  Appellant. 

October  20 — November  75,  ig2i. 

Libel:  Conditional  privilege:  Express  malice:  Inconsistent  findings 
in  verdict:  Charges  of  immorality  against  pastor:  Evidence: 
Relevancy:  Damages:  Remission  in  part  or  new  trial. 

1.  One  may  believe  charges  made  by  him  to  be  true,  be  within  the 

field  of  conditional  privilegfe  so  far  as  purpose  of  communi- 
cation and  persons  addressed  are  concerned,  and  yet  be 
actuated  by  express  malice.  If  express  malice  be  found,  it 
destroys  the  conditional  privilege  that  would  otherwise  obtain. 

2.  In  an  action  bv  a  pastor  for  damages  for  libel  consisting  of 

chargres  of  misconduct  with  a  gfirl.  the  court  did  not  err  in 
striking  out  a  portion  of  defendant's  answer  which  alleged  in 
substance  that  during  the  war  the  pastor  refused  to  preach  in 
the  English  language. 

3.  The  court  properly  refused  to  receive  evidence  as  to  the  duties 

of  a  Lutheran  minister  to  his  congregation  to  the  effect  that  a 
stricter  rule  of  morals  was  required  than  in  ordinary  life,  be- 
cause the  conduct  charged  is  adequately  condemned  by  the 
prevailing  code  of  morals  as  well  as  by  the  law. 

4.  The  court  in  granting  a  new  trial  unless  the  plaintiff  elected  to 

accept  a  sum  stated,  which  was  less  than  the  damages  found 
by  the  jury,  should  have  placed  the  amount  as  low  as  an  im- 
partial jury  on  the  evidence  would  probably  name;  when  the 
option  is  given  the  defendant,  the  sum  should  be  as  high 
as  such  a  jury  would  probably  find. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lac  county:  Chester  A.  Fowler,  Circuit  Judge.  Reversed. 

Action  for  libel  based  upon  three  letters  written  by  the 
defendant,  a  member  of  the  church  of  which  the  plaintiff  was 
the  minister,  and  addressed  respectively  to  Rev.  A.  F.  Augus- 
tin,  Eau  Claire,  Wisconsin ;  Rev.  O.  Gammelin,  Beaver  Dam, 
Wisconsin,  and  Rev.  A.  Pilger,  Ripon,  Wisconsin,  which 
letter^  were  received  and  read  by  the  respective  persons  to 
whom  they  were  addressed.  The  letters  were  written  in  the 
German  language  and  were  translated  as  follows: 

"Rosendale,  Wisconsin,  Aug.  20,  1919. 
"Esteemed  Pastor:  In  the  Synodical  Report  on  page 
twenty,  I  read,  that  it  is  really  pleasant,  that  the  Pastor  in 
Rosendale  was  justified  from  the  charges  resting  against 
him.  If  the  Synod  has  no  other  justification  than  one  of 
this  character,  then  not  very  many  of  the  dearly  purchased 
souls  of  our  Saviour  will  enter  into  the  haven  (harbor)  of 
the  eternal  home,  for  that  very  girl,  which  at  the  meeting  at 
Rosendale  was  declared  to  be'  an  honorable  girl,  and  which 
Gerlach  held  in  his  arms,  the  one  which  Gerlach  called  to 
himself  into  the  automobile,  and  said  (to  her)  come  let  us 
anger  Gruetts,  that  girl  now  has,  since  the  7th  day  of  August, 
a  strapping  boy,  she  has  no  husband  (man)  and  for  a  the 
child,  they  cannot  find  the  father  or  discpver  him.  Perhaps 
the  committee  could  help  out  again,  the  adage  says,  Tell  me 
with  whom  you  associate,  and  /  will  tell  you  who  you  are. 
It  transpired  here,  as  the  Scriptures  say,  For  wheresoever 
the  carcase  is,  there  will  the  eagles  be  gathered  together.  And 
such  a  girl  the  local  pastor  takes  around,  and  the  Synod 
rejoices  because  he  has  been  justified.  I  can  tell,  only  tell 
you,  there  was  a  commotion  and  an  row  here,  and  it  is  still 
going  on.  If  I  would  be  in  Gerlach's  place  I  would  be  gone 
over  all  hills.  I  only  have  to  wonder,  that  such  men  (peo- 
ple) dare  to  hang  around  (occupy)  Lutheran  pulpits.  It 
cannot  go  on  this  way  for  very  long  any-more,  for  the 
attendance  at  the  services  is  constantly  growing  worse,  and 
the  members  are  getting  less.  It  is  no  wonder  that  the 
judgments  of  God  are  being  wreaked  so  heavily  upon  man- 
kind. Yes,  we  have  all  reasons  to  sing  with  that  poet, 
Awake,  you  spirit  of  the  early  witnesses,  which  stood  upon 
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the  walls  as  faithful  watchmen.  Just  here  there  is  some- 
thing missing  in  the  upright  faithfuUness.  Faithful  in 
actions,  faithful  in  life,  if  it  would  be  thus,  all  things  would 
be  well.  I  am  surprised  that  the  Synod  does  not  step  in  here, 
and  bring  about  a  change  of  pastors.  Always  more  wit- 
nesses are  appearing  here,  (stepping  up)  to  testify  that  my 
claims  are  resting  upon  truth. 

"Now,  Mr.  Pastor  Augustin,  I  should  think,  that  this 
would  suffice,  to  cause  you,  as  the  President  of  the  District, 
to  do  some  serious  thinking. 

"With  sincere  greetings, 
"signs 
"Frank  Gruett  (signed)." 

"Rosendale,  Wisconsin,  August  21,  1919. 
"Mr.  Reverend  O.  Gammelin,  Beaver  Dam. 

"Dear  Sir:  In  the  Synodical  Report  it  is  stated:  We  are 
pleased,  that  the  pastor  at  Rosendale  was  cleared  from  the 
charges  resting  against  him.  A  sorry  justification,  for  that 
girl,  which  was  declared  to  be  an  honorable  girl  at  the  meet- 
ing of  March  25th,  the  one  which  Gerlach  embraced  in  an 
automobile,  the  one  which  Gerlach  called  into  his  automobile 
with  the  words.  Come,  let  us  anger  Gruett,  this  very  girl  has 
since  the  7th  day  of  August  a  strapping  youngster,  she  has 
no  husband,  and  the  boy  has  no  father,  neither  can  they  find 
one  for  him.  How  easily  could  an  {investigating)  znsiting 
commission  help  out  again  here.  However,  it  is  a  disgrace 
and  a  sin,  that  such  men  (people)  are  permited  to  hang 
around  (occupy)  Lutheran  pulpits.  It  is  no  wonder  that 
the  judgments  of  God  are  wreaked  over  humanity.  Enough, 
I  hope,  that  this  will  suffice  to  cause  you  to  do  some  very 
serious  thinking. 

"Greetings  from, 

"F.  Gruett  (signed)." 


tt 


Rosendale,  Wisconsin,  August  21, 1919. 
Mr.  Reverend  Pilger,  Ripon. 
"Esteemed  Pastor:  In  the  Synodical  Report  I  read,  that 
We  are  pleased  that  the  pastor  in  Rosendale  was  cleared 
from  the  charges  resting  against  him.  If  the  Synod  has  no 
other  justification  than  one  of  that  character,  then  not  very 
many  of  the  dearly  purchased  souls  of  our  Saviour  will  enter 
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into  the  haven  (harbor)  of  the  eternal  home;  for  that  girl, 
which  at  that  meeting  here  in  Rosendale  on  March  25th  was 
declared  to  be  an  honorable  girl,  the  one  which  Gerlach  em- 
braced, the  one  which  Gerlach  called  into  the  automobile. 
Come,  let  us  anger  Gruetts,  this  very  girl  now  has  since  the 
7th  day  of  August  a  strapping  boy.  She  has  no  husband 
(man)  and  the  poor  boy,  it  seems,  has  no  father,  neither  can 
they  find  one.  Perhaps  a  committee  could  help  out  again 
here.  I  do  not  want  to  write  a  great  deal,  the  whole  business 
is  nauseating  to  me  already,  it  is  a  disgrace  and  a  sin,  that 
such  men  (people)  are  permitted  to  hang  around  (occupy) 
Lutheran  pulpits.  I  once  more  would  like  to  speak  to  you 
personally.  When  you  were  in  Green  Lake,  I  was  there  too, 
but  at  that  time,  I  knew  nothing  about  this  row. 

"With  friendly  greetings, 

"signs 
"F.  Gruett  (signed)." 


The  answer  put  in  issue  the  libels  alleged  in  the  complaint 
and  the  jury  returned  a  special  verdict  as  follows: 

"( 1 )  Did  the  defendant  write  the  letter  to  Rev.  Augustin 
for  the  purpose  of  procuring  a  rehearing  of  the  charges 
previously  preferred  against  the  plaintiff,  believing  the  Rev. 
Augustin  a  proper  officer  of  the  Synod  through  whom  to 
procure  such  rehearing,  and  with  an  honest  belief  that  the 
plaintiff  was  guilty  of  all  the  misconduct  as  a  clergyman 
imputed  to  him  by  said  letter?    A.  Yes. 

"If  to  1  you  answer  'Yes,'  answer  2: 

"(2)  Was  the  defendant  actuated  by  malice  in  writing 
said  letter?    A.  Yes. 

"(3)  What  sum  will  compensate  the  plaintiff  for  the 
injury  to  his  reputation,  feelings,  and  his  professional  stand- 
ing caused  by  the  writing  of  the  libelous  matter  in  the  letter 
to  Rev.  Augustin  ?    A,  $2,000. 

"(4)  Did  the  defendant  write  the  letter  to  Rev.  Gam- 
melin  for  the  purpose  of  procuring  a  rehearing  of  the 
charges  previously  preferred  against  the  plaintiff,  believing 
the  Rev.  Gammelin  a  proper  officer  of  the  Synod  through 
whom  to  procure  such  rehearing,  and  with  an  honest  belief 
that  the  plaintiff  was  guilty  of  all  the  misconduct  as  a  clergy- 
man imputed  to  him  by  said  letter?    A.  Yes. 
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"If  to  4  you  answer  'Yes/  answer  5: 

"(5)  Was  the  defendant  actuated  by  malice  in  writing 
said  letter?    A.  Yes. 

"(6)  What  sum  will  compensate  the  plaintiff  for  the 
injury  to  his  reputation,  feelings,  and  his  professional 
standing  caused  by  the  writing  of  the  libelous  matter  in  the 
letter  to  Rev.  Gammelin?    A.  $1,500. 

"(7)  What  sum  will  compensate  the  plaintiff  for  the  in- 
jury to  his  reputation,  feelings,  and  his  professional  stand- 
ing caused  by  the  writing  of  the  libelous  matter  in  the  letter 
to  Rev.  Pilger?    A.  $1,500." 

The  court  gave  plaintiff  the  option  to  take  judgment  for 
$500  on  each  cause  of  action  or  a  new  trial  because  he  was 
convinced  that  the  jury  "failed  to  give  proper  consideration 
to  the  limitation  of  the  publication,  and  wrongfully  charged 
up  to  defendant,  as  an  element  of  damage  in  this  case,  the 
harm  done  and  injury  wrought  by  the  previous  proceedings 
and  the  public  hearing  respecting  matters  involved  and  the 
extended  publication  and  wide  notoriety  consequent,thereto." 
Plaintiff  early  in  the  trial  waived  punitory  damages  and  ac- 
cepted judgment  for  $1,500  and  costs,  from  which  judgment 
the  defendant  appealed. 

T,  L.  Doyle  of  Fond  du  Lac,  for  the  appellant. 

R.  L.  Morse  of  Fond  du  Lac,  for  the  respondent. 

ViNjE,  J.  It  was  suggested  upon  the  oral  argument  that 
there  was  an  inconsistency  between  answers  to  questions  1 
and  2  and  4  and  5  because  questions  1  and  4  as  answered  in- 
cluded a  finding  that  defendant  was  actuated  by  good-faith 
motives  and  not  by  malice  and  hence  contradicted  the 
answers  to  questions  2  and  5  finding  malice.  In  view  of 
the  instructions  given  and  the  wording  of  the  questions  we 
think  the  answers  to  questions  1  and  4  found  only  that  the 
purpose  for  which  the  letters  were  written  and  the  persons  to 
whom  they  were  directed  were  within  the  field  of  conditional 
privilege  and  that  the  defendant  believed  the  charges  to  be 
true,  but  that  they  did  not  find  entire  good  faith  and  absence 
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of  malice.  One  may  believe  charges  to  be  true,  be  within  the 
field  of  conditional  privilege  so  far  as  purpose  of  communica- 
tion and  persons  addressed  are  concerned,  and  yet  be  actu- 
ated by  express  malice.  If  express  malice  be  found  it  de- 
stroys the  conditional  privilege  that  would  otherwise  obtain. 
Rude  v.  Mass,  79  Wis.  321,  328,  48  N.  W.  555;  Joseph  v. 
Boars,  142  Wis.  390,  125  N.  W.  913 ;  Arnold  v.  Ingram,  151 
Wis.  438, 458, 138  N.  W.  1 1 1 ;  Williams  v.  Hicks  P,Co.  159 
Wis.  90,  150  N.  W.  183.  So  we  conclude  there  is  no  incon- 
sistency between  the  answers  to  the  specified  questions. 

We  shall  refer  briefly  to  only  a  few  assignments  of  error 
because,  for  reasons  to  be  stated,  the  case  must  go  back  for  a 
new  trial  unless  plaintiff  accepts  the  option  granted  by  this 
court. 

The  court  struck  out  a  portion  of  defendant's  answer 
which  alleged  in  substance  that  during  the  war  plaintiff  re- 
fused to  preach  in  the  English  language  though  petitioned 
to  do  so  by  members  of  the  parish,  thus  indicating,  it  is 
alleged,  a  lack  of  patriotism.  We  fail  to  see  how  that  was 
relevant  to  any  issue  arising  out  of  the  alleged  libel,  its  only 
purpose  could  have  been  to  prejudice  the  plaintiff  in  the 
eyes  of  the  jury,  and  the  court  properly  struck  out  that  por- 
tion of  the  answer. 

The  court  likewise  properly  refused  to  receive  evidence  as 
to  the  duties  of  a  Lutheran  minister  to  his  congregation  to 
the  effect  that  a  stricter  rule  of  morals  was  required  than 
in  ordinary  life,  because  the  conduct  charged  in  the  letters 
is  adequately  condemned  by  the  prevailing  codt  of  morals  as 
well  as  by  the  law. 

The  court  also  properly  refused  to  submit  questions  elicit- 
ing the  fact  as  to  whether  or  not  the  matters  charged  in  the 
letters  were  true,  because  the  evidence  was  too  vague  and  in- 
conclusive to  sustain  a  finding  that  they  were  true. 

We  shall  not  examine  the  alleged  erroneous  portions  of 
the  charge  relating  to  damages  because  the  verdict  as  to 
damages  was  set  aside  by  the  trial  court,  and  we  must  set 
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aside  his  assessment  because  he  erred  in  making  it.  He 
gave  an  option  to  plaintiff  to  take  $500  compensatory  dam- 
ages for  each  letter  written,  stating  that  he  did  so  because 
he  considered  "that  a  jury  moved  by  proper  considerations 
in  this  respect  would  hardly  go  above  $500  as  damages  for 
each  of  the  letters,  or  $1,500  in  gross."  In  giving  the  option 
to  the  plaintiff  he  should  have  placed  the  amount  as  low  as 
an  impartial  jury  on  the  evidence  would  probably  name,  not 
as  high  as  such  jury  would  probably  go.  The  latter  must  be 
done  when  the  option  is  given  to  the  defendant.  Heimlich  v. 
Tabor,  123  Wis.  565,  102  N.  W.  10;  Beach  v.  Bird  &  Wells 
L.  Co.  135  Wis.  550,  116  N.  W-  245;  Katz  v.  Miller,  14S 
Wis.  63,  133  N.  W.  1091 ;  West  v,  Bayfield  M.  Co.  149  Wis. 
145,  135  N.  W.  478;  Krawiecki  v.  Kieckhefer  B.  Co.  151 
Wis.  176,  138  N.  W.  710;  Poler  v.  Mitchell,  152  Wis.  583, 
140N.W.330. 

For  the  purpose  of  permitting  this  unfortunate  litigation 
to  end,  we  have  concluded  to  give  plaintiff  the  option  to  take 
judgment  for  $200  as  compensatory  damages  for  eacVi  letter 
published,  or  $600  in  gross,  or  a  new  trial,  such  option  to 
be  exercised  within  thirty  days  from  the  date  of  the  receipt 
by  the  circuit  court  for  Fond  du  Lac  county  of  the  record 
from  this  court. 

By  the  Court. — Ordered  accordingly,  with  costs  on  this 
appeal  to  the  defendant. 


Riddle,  Appellant,  vs.  Lodi  Telephone  Company, 

Respondent. 

October  20 — November  15,  ip2i. 

Telephones :  Right  of  way:  Condemnation:  Damages:  AccessibU^ 
ity  of  line  as  special  benefit:  Ascertainment  of  damages: 
Elements. 

1.  In  condemnation  proceedings  for  the  purpose  of  acquiring  a 
right  of  way  for  a  telephone  line  in  front  of  farm  premises, 
accessibility  to  the  line  is  a  general  public  benefit  and  not  a 
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"special  benefit"  to  the  lands,  in  the  sense  in  which  that  term 
is  used  in  sec.  32.10,  Stats. 

2.  The  measure  of  damages  in  such  case  was  the  difference  be- 

tween the  value  of  the  premises  as  they  were  without  the 
telephone  line  and  their  value  after  the  line  was  erected ;  and 
the  accessibility  of  plaintiff's  premises  to  the  line  should  not 
be  considered. 

3.  Where  premises  are  condemned  for  a  right  of  way  for  a  tele- 

phone line,  the  landowner  may  show  the  full  use  to  which  the 
condemned  property  may  be  put  by  the  appropriator. 

4.  The  market  value  of  property  taken  for  a  public  use  shall  be 

ascertained  as  of  the  time  of  the  taking,  and  where  there  has 
been  no  entry  this  time  is  ordinarily  that  of  the  award  of 
damages;  but  where  there  has  been  a  lawful  entry,  the  dam- 
ages shall  be  awarded  as  of  that  date,  and  no  damages  for 
trespass  after  entry  can  be  allowed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Colum- 
bia county:  Chester  A.  Fowler,  Circuit  Judge.    Reversed. 

Condemnation.  The  defendant  company  instituted  con- 
demnation proceedings  for  the  purpose  of  acquiring  the 
right  to  erect  and  maintain  a  telephone  line  in  front  of  the 
farm  premises  owned  by  the  plaintiff.  The  commissioners 
awarded  six  cents  damages,  from  which  the  plaintiff  ap- 
pealed to  the  circuit  court  for  Columbia  county.  There  was 
a  trial,  the  question  of  damages  was  submitted  to  the  jury, 
and  the  jury  awarded  $50  damages,  for  which  judgment 
was  entered,  from  which  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Grotophorst  & 
Quale  of  Baraboo,  and  oral  argument  by  Norman  Quale. 

For  the  respondent  there  was  a  brief  by  /.  L.  Mahoney, 
attorney,  and  H.  E.  Andrews,  of  counsel,  both  of  Portage, 
and  oral  argtiment  by  Mr.  Andrews. 

RosENBERRY,  J.  By  objections  to  the  admission  of  evi- 
dence and  exceptions  thereto,  by  requests  for  instructions, 
and  by  .exceptions  to  the  instructions  given,  the  appellant 
raises  three  questions: 

First.  What  is  the  correct  rule  as  to  the  measure  of  dam- 
ages where  a  telephone  company  condemns  the  right  to  erect 
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and  maintain  its  lines  on  a  public  highway  adjacent  to  a 
farm? 

Second.  Upon  the  trial  of  the  issue  as  to  damages,  may 
the  owner  show  the  full  extent  of  the  use  to  which  the  con- 
demned premises  may  be  put  ? 

Third.  In  an  action  or  in  a  proceeding  for  condemnation, 
may  the  owner  recover  as  part  of  the  damages  injuries  re- 
sulting from  prior  trespass? 

In  ruling  upon  the  admission  of  certain  evidence  as  to 
whether  or  not  the  witness  should  take  into  account  the 
accessibility  of  the  premises  of  the  plaintiff  to  the  telephone 
line,  the  court  said: 

"It  is  proper  for  the  jury  to  consider  the  presence  of  the 
tele|rfione  line  and  the  accessibility  that  it  furnishes  for 
ordinary  public  use,  but  no  special  use,  of  course,  to  the 
plaintiff  is  involved  in  the  case  at  all.*' 

In  instructing  the  jury  the  court  said: 

"Remember  that  the  measure  of  damages  is,  as  I  stated  to 
you,  the  difference  between  the  market  value  or  selling  value 
of  the  two  parcels  of  land  upon  July  last  with  the  telephone 
line  upon  it  and  without  such  telephone  line,  and  the  rights 
incident  to  the  maintenance  of  the  line." 

It  is  the  contention  of  the  plaintiff  that  this  is  contrary  to 
the  rule  laid  down  in  Washburn  v,  M.  &  L.  W,  R.  Co.  59 
Wis.  364,  18  N.  W.  328,  and  subsequent  cases.  In  that 
case  the  court  said : 

"The  location  of  a  depot  at  a  given  point  is  a  general  pub- 
lic benefit,  although,  as  in  the  case  of  any  general  baiefit 
created  by  public  improvements,  one  citizen  may  be  more 
directly  and  largely  benefited  than  -  another.  .  .  ,  That 
statute  [sec.  1848,  R.  S.  1878]  provides  only  for  the  allow- 
ance of  special  benefits  in  such  cases,  and  such  is  not  the 
character  of  the  benefit  under  consideration.  It  would 
seem  that  a  benefit  which  may  thus  be  allowed  is  one  which 
enhances  the  value  of  the  land  affected  by  it,  by  improving 
its  physical  condition  and  adaptability  for  use;  such  as  by 
reclaiming  waste  land,  by  draining  or  flowing  a  marsh,  by 
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aiding  in  the  development  of  a  water  power,  by  dispensing 
with  the  necessity  of  maintaining  fences,  or  by  opening  a 
mine  or  quarry,  and  the  like.  We  are  unable  to  conceive  of 
any  other  kind  of  benefits  which  are  not  general  benefits  as 
well,  and  hence  outside  the  statute." 

The  language  of  sec.  1848,  R.  S.  1878,  is  substantially  the 
same  as  the  language  of  sec.  32.10,  Stats.  1919,  applicable  to 
the  proceedings  in  this  case.    The  statute  says: 

"They  [the  commissioners]  shall  not  make  any  deduction 
because  of  any  benefit  which  the  parties  may  derive  from 
the  construction  of  the  improvement  for  which  the  property 
is  taken,  but  special  benefits  to  lands  adjoining  the  lands 
so  taken  may  be  allowed  in  deduction  of  any  damages  sus- 
tained by  the  owner  to  such  adjoining  land." 

Manifestly,  in  the  present  case,  the  land  of  the  plaintiff 
upon  which  the  telephone  line  is  situated  .is  no  more  acces- 
sible to  the  telephone  line  than  the  land  on  the  opposite  side 
of  the  highway  which  sustains  no  burden  by  reason  of  the 
erection  of  the  telephone  line.  Accessibility  to  the  line  is  a 
general  public  benefit  which  accrues  to  the  owners  of  all 
property  served  by  the  telephone  system  and  is  not  a  special 
benefit  to  the  lands  of  the  plaintiff  in  the  sense  in  which  that 
term  is  used  in  sec.  32.10.  This  is  the  construction  placed 
upon  the  statute  in  Washburn  v.  M,  &  L.  W.  R.  Co.  59  Wis. 
364,  18  N.  W.  328,  and  subsequent  cases.  Gosa  v,  Milwau- 
kee L.,  H.  &  f.  Co.  134  Wis.  369,  114  N.  W..  815 ;  Pierce  v. 
Chicago  &  M.  E.  R.  Co.  137  Wis.  550,  119  N.  W.  297. 

In  many  jurisdictions  holding  that  a  telegraph  or  tele- 
phone line  in  a  highway  is  an  added  burden  on  the  fee,  the 
rule  is  that  the  damages  recoverable  are  nominal  unless  spe- 
cial and  unusual  damages  are  proved.  Note  to  8  A.  L.  R. 
1310.  Our  statute,  however,  makes  no  distinction  between  a 
taking  by  a  telephone  company  and  a  taking  by  any  other 
appropriator,  and  the  rule  of  damages  is  that  established  by 
the  provisions  of  sec.  32.10.  The  plaintiff  was  therefore 
entitled  to  an  instruction  that  the  measure  of  damages  was 
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the  difference  between  the  value  of  the  premises  as  they 
were  without  the  telephone  line  and  the  value  of  the  premises 
after  the  telephone  line  was  erected,  and  that  in  ascertaining 
such  difference  the  fact  that  the  premises  were  accessible  to 
the  telephone  line  should  not  be  considered.  Such  benefit  as 
the  plaintiff  received  in  that  respect  was  in  the  nature  of  a 
general  public  benefit  and  not  a  special  benefit  within  the 
meaning  of  sec.  32.10. 

Second.  Upon  the  trial  the  plaintiff  sought  to  show  that 
under  the  law  as  it  now  stands  the  defendant  might,  by  order 
of  th^  railroad  commission,  be  required  to  permit  the  string- 
ing of  wires  of  other  companies  upon  its  poles.  Evidence  of 
this  kind  was  excluded.  The  plaintiff  is  entitled  in  a  pro- 
ceeding of  this  character  to  show  the  full  use  to  which  the 
condemned  property  may  be  put  by  the  appropriator.  Pierce 
V,  Chicago  &  M,  E.  R.  Co,  137  Wis.  550,  119  N.  W.  297. 
In  passing  upon  this  element  of  damages  the  jury,  however, 
should  be  cautioned  not  to  consider  mere  remote,  specula- 
tive, and  improbable  uses,  but  to.  confine  their  consideration 
to  the  facts  as  actually  shown  by  the  evidence. 

Third.  The  plaintiff  complains  because  the  court  refused 
to  permit  her  to  prove  as  a  part  of  her  damages  the  injuries 
she  sustained  by  reason  of  a  prior  trespass  upon  the  premises. 
It  is  a  fundamental  principle  that  the  market  value  of  prop- 
erty taken  for  a  public  use  shall  be  ascertained  as  of  the 
time  of  the  taking.  Our  statute  provides  that  the  com- 
missioners shalj  determine  the  "damages  sustained  by  the 
taking."  Where  there  has  been  no  occupation  of  the  prem- 
ises, this  time  is  ordinarily  that  of  the  award  of  damages. 
Where,  however,  there  is  an  entry  upcwi  the  property  by  the 
consent  of  the  owner,  express  or  implied,  so  that  the  appro- 
priator is  in  lawful  possession,  the  time  as  of  which  the 
damages  shall  be  ascertained  is  the  time  when  the  premises 
were  taken.  In  this  case  it  appears  that  the  defendant  com- 
pany had  been  in  lawful  possession  of  the  premises  for  a 
considerable  time.    On  and  after  the  date  when  the  appropri- 
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ator  is  rightfully  upon  the  premises,  whether  by  consent  of 
the  owner  or  in  accordance  with  the  terms  of  the  particular 
statute  under  which  the  proceeding  is  had,  he  is  no  longer  a 
trespasser,  and  therefore  damages  for  trespass  cannot  be  al- 
lowed, as  the  trial  court  held.  Aspinwall  v.  C.  &  N.  IV.  R. 
Co.  41  Wis.  474.  See  Kennedy  v.  M.  &  St  P.  R.  Co.  22 
Wis.  581 ;  West  v.  M.,  L.  S.  &  W.  R,  Co.  56  Wis.  318,  14 
N.  W.  292.    See,  also,  cases  cited  in  20  Corp.  Jur.  829. 

By  the  Court. — ^Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


HusTis  and  another.  Appellants,  vs.  Mc  Williams  and 

another.  Respondents. 

October  20 — November  Jf.  jg2i. 

Estoppel:  Failure  to  assert  title:  Innocent  purchasers:  Duty  to 

make  search  of  records. 

1.  In  ejectment  by  the  daughters  of  defendants'  predecessor  in 

title,  claiming:  as  beneficiaries  under  the  will  of  their  mother, 
where  plaintiffs,  when  they  signed  a  lease  of  adjacent  lands 
to  their  father's  grantee,  knew  of  the  prior  deed  to  the  prop- 
erty in  question  to  such  grantee  and  that  testatrix  had  been 
adjudged  the  owner  in  fee  of  such  property,  but  did  not  re- 
pudiate the  deed  nor  assert  title  until  commencement  of  the 
action,  they  were  estopped  to  do  so  as  against  an  innocent 
purchaser  for  value. 

2.  The  evidence  relative  to  the  estoppel  of  plaintiffs  to  claim 

title  is  held  to  show  that  their  father's  grantee  did  not  know, 
at  the  time  of  the  conveyance  to  him,*  that  testatrix  had  been 
adjudged  the  owner  of  the  land,  and  that,  in  view  of  the 
grantee's  knowledge  of  transactions  regarding  the  property 
by  plaintiffs'  father  and  the  relationship  of  the  parties,  he  was 
not  bound,  as  against  plaintiffs,  to  search  for  a  title  they  did 
not  assert. 

Appeal  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lac  county:  Chester  A.  Fowler,  Circuit  Judge.  Affirmed. 

The  two  plaintiffs,  sisters,  daughters  and  beneficiaries  un- 
der the  will  of  Laura  A.  Hustis,  the  wife  of  one  John  Hustis, 
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also  now  deceased,  have  brought  this  action  of  ejectment  to 
determine  the  question  of  the  ownership  of  two  pieces  of 
land  each  twenty-five  feet  square  in  the  village  of  Hustis- 
ford,^ Dodge  county.  These  two  pieces  are  portions  of  what 
was  known  as  government  lots  4  and  5,  lot  4  being  on  the 
east  side  and  lot  5  on  the  west  side  of  Rock  river,  all  in  the 
north  half  of  the  southeast  quarter  of  section  9,  township 
10  north,  range  16  east,  Dodge  county.  They  have  appur- 
tenant to  them  the  right  to  the  dam  there  built  and  the  water 
power  thereby  created,  except  such  of  the  latter  as  has  been 
previously  conveyed. 

The  premises  in  question  and  a  great  deal  more,  including 
that  from  which  the  present  village  of  Hustisford  was  subse- 
quently platted,  were  in  1841  patented  to  said  John  Hustis 
and  the  patent  therefor  subsequently  duly  recorded. 

In  1845,  by  an  act  of  the  territorial  legislature,  a  charter 
was  granted  to  John  Hustis,  his  associates,  successors,  and 
assigns,  to  build  and  maintain  a  dam  across  the  Rock  river 
in  the  said  north  half  of  the  southeast  quarter  of  section  9 
on  lands  owned  by  him.  Such  dam  was  built  at  a  point  a 
little  north  of  the  present  location,  then  one  built  at  its  pres- 
ent location  on  the  lands  now  here  involved  and  the  former 
one  abandoned.  Substantially  all  the  water  power  created 
by  such  dams  was  subsequently  conveyed  to  the  owners  of 
.  two  mills  respectively,  one  known  as  the  Koch  mill  and  the 
lower  as  the  Dehne  mill. 

In  March,  1858,  this  north  half  of  the  northeast  quarter 
of  section  9  was  sold  by  the  sheriff  of  Dodge  county  on  an 
execution  issued  against  John  Hustis  on  a  judgment  recov- 
ered against  him  by  one  Wood.  Wood  assigned  the  cer- 
tificate of  sale  to  one  James  Ludington,  brother  of  Laura  A. 
Hustis.  In  1860  the  sheriff  of  Dodge  county,  pursuant  to 
such  sale,  issued  his  deed  for  government  lots  4  and  5  (it 
being  conceded  they  were  included  in  the  said  southeast  quar- 
ter of  section  9)  to  said  Ludington,  who  in  November  of 
that  year  conveyed  said  lots  4  and  5  and  other  lands  to  said 
Laura  A.  Hustis. 
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The  lands  in  question  were  on  several  occasions  sold  for 
nonpayment  of  taxes  and  tax  deeds  issued,  and  the  interest, 
if  any  thereby  acquired,  subsequently  conveyed,  but  no  fur- 
ther statement  is  deemed  necessary  with  reference  to  any 
question  of  title  arising  therefrom. 

By  a  fire  in  September,  1877,  the  records  kept  in  the  office 
of  the  register  of  deeds  of  Dodge  county  were  entirely 
destroyed. 

December  26,  1900,  Laura  A.  Hustis  died  testate,  her  will 
was  duly  probated,  and  the  plaintiffs  were  the  residuary 
legatees  therein. 

In  February,  1902,  John  Hustis  caused  notice  to  be  served 
on  the  owners  of  the  water-power  and  mill-sites,  Koch  and 
Dehne,  as  follows : 

"In  answer  to  your  communication  dated  January  13, 
1902,  I  have  to  say  that  I  am  not  maintaining  the  dam 
referred  to  therein.  I  have  abandoned  said  dam,  and  claim 
no  further  interest  therein.  If  it  is  in  the  condition  you  say, 
I  request  you  to  open  the  gates  and  let  the  water  run  out." 

March  8,  1904,  John  Hustis  executed  and  delivered  to 
Frederick  Dehne  a  written  conveyance  of  real  estate  in 
Dodge  county  which,  it  is  conceded,  includes  the  strips  of 
land  in  question,  and  which  said  conveyance  described  the 
property  intended  to  be  conveyed  as  follows: 

"All  my  right,  title  and  interest  in  and  to  the  charter 
granted  to  me  by  the  legislature  of  Wisconsin  to  build  and 
maintain  a  dam  on  Rock  river  in  section  nine  (9),  town  ten 
(10),  range  sixteen  (16)  east,  known  as  Hustis  Rapids,  in 
the  county  of  Dodge,  state  of  Wisconsin.  Together  with 
any  and  all  rights  occasioned  by  the  erection  of  said  dam, 
together  with  any  and  all  the  lands  east  and  north  of  Canal 
street  south  of  dam,  in  the  village  of  Hustisford  in  said 
county,  extending  south  and  east  to  end  of  mill-race  or  canal, 
all  of  said  lands  lying  west  and  south  of  Rock  river,  also  a 
square  piece  of  land  25  feet  each  way  on  the  east  and  west 
ends  of  said  dam,  excepting  the  rights  and  mill  privileges 
deeded  to  John  W.  Cole,  Waldo  Lyons,  and  Josiah  Everett, 
dated  August  31,   1855,   and  same  rights  and  privileges 
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deeded  to  F,  Koenig  and  John  F.  Koch  dated  August  18, 
1864.  This  deed  is  meant  to  cover  all  and  any  lands  I  now 
own  or  be  possessed  of  lying  east  and  north  of  Canal  street, 
which  is  fifty  feet  wide,  and  in  part  consideration  hereof  the 
said  Fred  Dehne,  for  himself,  his  heirs,  or  assigns,  is  to  as- 
sume all  and  any  expense,  costs,  or  damages  that  may  here- 
after occur  by  reason  of  maintaining  said  dam,  and  to  pro- 
tect in  every  way  the  interest  of  John  Hustis,  his  heirs  or 
assigns.'' 

On  the  same  day  the  said  John  Hustis  and  the  plaintiffs 
executed  and  delivered  to  the  said  Dehne  a  written  instru- 
ment called  hereafter  the  gravel-pit  lease,  giving  to  the  said 
Dehne  certain  rights  to  remove  gravel  for  use  in  repairing 
and  maintaining  the  dam  in  question  here  from  a  strip  of 
property  adjacent  to  the  dam,  the  material  part  of  which 
writing  was  as  follows: 

"A  certain  right  to  haul  and  take  away  any  and  all  gravel 
stones  and  dirt  on  a  piece  of  land  150  feet  square,  com- 
mencing at  a  point  (Iron  Pin)  at  the  northeast  comer  of  a 
twenty-five  feet  square  on  east  end  of  Hustisford  dam 
heretofore  deeded  to  said  Frederick  Dehne  and  extending 
northeasterly  and  northerly  150  feet  each  way  frotn  said 
point.  Together  with  a  right  of  way  to  and  from  said 
twenty-five  feet  square  above  mentioned  northerly  and  along 
the  east  bank  of  Rock  river  as  now  used  to  the  Hustisford 
and  Woodland  road,  said  gravel  or  dirt  not  to  be  removed 
lower  than  five  feet. above  high- water  mark  on  said  river." 

The  consideration  .mentioned  in  the  conveyance  from 
Hustis  to  Dehne  in  1904  was  $350,  and  that  in  the  convey- 
ance of  the  right  to  take  gravel,  signed  by  Hustis  and  the 
plaintiffs,  was  $1.  It  is  undisputed  that  John  Hustis  re- 
ceived at  the  time  of  the  execution  of  the  two  instruments 
$450  and  that  neither  of  the  plaintiffs  received  any  sum 
whatever. 

In  1894  one  John  F.  Koch,  who  was  then  the  owner  of  one 
of  the  mills  receiving  power  from  said  dam,  brought  a 
suit  in  the  circuit  court  for  Dodge  county  against  John 
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Hustis  and  Laura  A.  Hustis  as  owners  of  the  dam  here  in 
question  to  recover  a  certain  share  of  the  cost  of  repairs. 
Laura  A.  Hustis  in  that  case  answered  denying  ownership 
of  the  dam  except  as  to  dower  interest,  and  John  Hustis 
answered  alleging  sole  ownership.  On  the  trial  it  was  found 
by  the  referee,  and  subsequently  confirmed  by  the  circuit 
court,  that  Laura  A.  Hustis  owned  the  dam  at  the  time  of 
the  execution  of  the  deed  under  which  the  plaintiff  Koch 
claimed,  but  that  in  signing  such  deed  she  acted  upon  the 
assumption  that  her  husband  was  the  owner.  The  circuit 
court  confirmed  the  referee's  report  and  adjudged  that  both 
John  Hustis  and  Laura  A.  should  pay  damages  to  Koch. 
The  cause  was  appealed  to  this  court  and  is  reported  in  113 
Wis.  599,  87  N.  W.  834.  The  judgment  therein  was  here 
reversed  and  the  complaint  ordered  dismissed.  In  the  state- 
ment of  facts  in  that  case  it  was  stated  (page  600) : 

"At  the  time  of  the  making  of  this  deed  [referring  to  the 
deed  of  the  water  power  to  JCoch]  Laura  A.  Hustis  was  the 
owner  in  fee  of  the  premises  deeded,  and  also  of  the  mill- 
dam  referred  to  in  the  deed  and  the  canal  and  mill-race. 
This  milldam  was  situated  at  Hustisford  in  Dodge  county, 
and  lay  across  the  Rock  river.  The  lot  conveyed  by  the  deed 
aforesaid  was  below  the  dam,  and  no  part  of  the  dam  was 
in  terms  conveyed  by  the  deed." 

John  Hustis  died  in  1907,  then  over  ninety-seven  years 
old. 

This  action  was  commenced  in  1908  against  several  de- 
fendants, but  by  subsequent  proceedings  such  other  defend- 
ants were  eliminated  and  the  action  finally  tried  as  against 
the  defendants  above  named,  who  claim  title  by  mesne  con- 
veyances of  the  right  to  these  two  pieces  of  twenty-five  feet 
square  each  by  virtue  of  the  conveyance  of  March,  1904, 
from  said  John  Hustis  to  Dehne,  and  asserting  that  as  to 
any  title  to  such  property  that  may  have  existed  in  the  plaint- 
iffs as  residuary  legatees  of  Laura  A.  Hustis,  their  mother, 
the  plaintiffs  were  estopped  to  assert  the  same  by  reason  of 
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their  failure  to  assert  such  at  the  time  of  the  conveyance  by 
John  Hustis  in  March,  1904,  and  by  the  recital  as  to  such 
conveyance  in  the  gravel-pit  lease  of  the  same  date. 

The  trial  court  held  the  plaintiffs  estopped  from  asserting 
title  to  the  parcels  of  land  and  the  dam  in  question,  and  di- 
rected judgment  for  the  defendants  dismissing  the  complaint 
upon  the  merits.  From  such  judgment  the  plaintiffs  ap- 
pealed. 

For  the  appellants  there  was  a  brief  by  HusHng  &  Hus- 
tiftg  of  Ma)rville,  and  oral  argument  hy  B,  A,  Husting. 

For  the  respondents  there  was  a  brief  by  Thompson, 
Myers  &  Kearney  of  Racine,  attorneys,  and  F.  Ryan  Duffy 
of  Fond  du  Lac,  of  counsel,  and  oral  argument  by  Mr.  P,  M. 
Myers  and  Mr.  Duffy, 

EscHWEiLER,  J.  The  appellants  in  this  case  assert  that 
there  is  no  proper  foundation  in  the  evidence  for  certain  of 
the  findings  of  fact  upon  which  the  court  reached  its  con- 
clusions of  law  in  favor  of  the  defendants.  The  substance 
of  the  findings  so  attacked  is  as  follows:  That  the  plaintiffs 
knew  at  the  time  of  their  signing  the  so-called  gravel-pit  lease 
of  the  giving  of  the  deed  to  the  property  in  question  by  their 
father,  John  Hustis,  to  Dehne;  that  the  plaintiffs  knew  at 
such  time  of  the  statement  in  the  opinion  of  this  court  in  the 
case  of  Koch  v.  Hustis,  113  Wis.  599,  87  N.  W.  834,  and 
quoted  supra,  that  Laura  Hustis  was  there  declared  to  be 
the  owner  in  fee  of  this  property ;  that  Dehne,  at  the  time  of 
the  deed  to  him  by  John  Hustis  in  1904,  did  not  know  of  the 
ownership  by  Laura  Hustis  of  the  property  nor  that  it  had 
been  so  found  by  the  court  in  which  that  action  was  tried, 
nor  that  it  was  so  stated  in  the  opinion  of  this  court  on  the, 
appeal  of  said  case.  An  examination  of  the  testimony,  how- 
ever, convinces  us  that  there  is  evidence  in  this  record  to  fully 
support  each  one  of  such  challenged  findings. 

The  plaintiff,  Mrs.  Anthony,  with  her  husband  had  lived 
at  Hustisford  many  years  prior  to  1904;  Mrs.  Hustis  and 
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the  plaintiff  Josephine  L,  Hustis  had  made  their  home  in 
Milwaukee  for  a  great  many  years  prior  to  the  mother's 
death  in  1900,  although  keeping  up  the  family  relationship 
with  the  husband  and  father,  John  Hustis,  who  lived  from 
young  manhood  until  his  death  in  1907  at  the  now  village  of 
Hustisford.  It  appears  that  John  Hustis  was  substantially 
the  only  one,  so  far  as  the  Hustis  family  is  concerned,  who  • 
took  any  active  steps  with  reference  to  the  keeping  up  of 
this  property.  So  far  as  plaintiffs  or  their  mother  were  con- 
cerned, John  Hustis  made  all  the  assertions  of  ownership  to 
this  particular  property.  When  repairs  were  to  be  made 
they  were  done  under  his  supervision  and  direction.  The 
revenues  that  came  in  any  way  connected  with  this  property 
went  through  his  hands.  He  repeatedly,  during  his  long  life 
in  the  vicinity  and  long  after  the  conveyance  to  his  wife  by 
her  brother,  James  Ludington,  declared  the  dam  itself  to 
be  his  property.  The  notice  of  February,  1902,  by  John 
Hustis  to  Koch  and  Dehne,  set  out  in  the  statement  of  facts, 
is  of  no  significance  as  indicating  any  repudiation  of  title  to 
the  real  estate  by  John  Hustis  or  recognition  by  him  of  title 
in  his  children,  and  clearly  relates  to  the  upkeep  of  the  struc- 
ture of  the  dam  and  nothing  else.  It  further  appears  that  the 
plaintiff  Josephine  L.  Hustis  did  know  in  1902,  from  con- 
versations had  with  the  late  General  Winkler,  her  counsel  in 
the  case  of  Koch  v.  Hustis,  supra,  that  it  had  been  therein  de- 
termined that  the  mother  rather  than  the  father  was  the 
owner  in  fee  of  the  property  in  question  here.  It  also  ap-  ^ 
pears  that  she  was  informed  by  her  sister,  Mrs.  Anthony, 
then  living  at  Hustisford,  that  the  father  was  conveying  this 
property  to  Dehne,  and  such  information  came  to  her  at  or 
prior,  to  the  time  she  herself  signed  the  gravel-pit  lease. 

No  steps  were  takejn  by  either  of  the  plaintiffs  to  repudiate 
die  transaction  or  assert  title  until  the  commencement  of 
this  suit  in  1908. 

Stress  was  laid  upon  the  fact  that  Dehne,  to  whom  the 
conve3rance  was  made  in  1904  and  through  whom  the  de- 
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fendants  claim  title,  must  have  known  that  Mrs.  Hustis 
rather  than  her  husband  was  the  owner,  on  the  ground  that 
search  as  to  the  title  would  have  disclosed ;  and  furthermore, 
that  having  been  a  witness  in  the  lawsuit  between  Koch  and 
Mr.  and  Mrs.  Hustis  he  must  have  known  the  result  of  such 
lawsuit  and  of  the  finding  therein  made,  and  sustained  here, 
V  tha^  the  title  was  in  Mrs.  Hustis.  He  testified  that  he  did 
not  know,  and  the  court  was  justified  in  so  finding,  and  that 
Dehne,  who  had  lived  in  the  neighborhood  many  years, 
seeing  and  knowing  of  the  transactions  regarding  this  prop- 
erty by  Mr.  Hustis  and  of  the  relationship  of  the  parties,  was 
not,  as  against  plaintiffs,  bound  to  search  for  a  possible  title 
which  plaintiffs  might  have  had  but  did  not  then  assert 

It  was  plaintiffs  who  knew  or  ought  to  have  known  that 
there  was  a  possible  claim  on  their  own  behalf  to  this  prop- 
erty derived  from  their  mother's  estate  at  the  time  they 
joined  in  the  gravel-pit  lease  knowing  of  the  conveyance,  for 
a  valuable  consideration,  by  the  father  to  Dehne,  acting  in 
good  faith  and  in  reliance  upon  the  assertion  of  title  by  John 
Hustis. 

•  The  property  here  involved  was  evidently  considered  as  of 
no  very  great  value  at  the  time,  as  indicated  by  the  considera- 
tion of  only  $450  paid  by  Dehne  to  John  Hustis  for  such 
conveyance  and  the  rights  secured  by  the  gravel-pit  lease. 
Plaintiffs,  without  present  protest,  permitted  this  entire  con- 
sideration to  be  paid  to  John  Hustis.  If  their  claim  of  title 
now  asserted  was  then  valid,  the  entire  consideration  be- 
longed  to  them  and  not  to  their  father.  Their  acquiescence 
in  this  transaction  by  their  father  under  his  assertion  of  title, 
with  the  knowledge  they  then  had  of  the  situation,  brings 
them  well  within  the  doctrine  that  he  who  speaks  not  in  as- 
sertion of  his  rights  when  he  may,  is,  as  to  one  who  acts  in 
reliance  upon  such  situation,  forever  after  bound  to  keep  his 
peace  and  cannot  subsequently  assert  such  right  as  against 
such  good-faith  and  relying  purchaser.  Vilas  v.  Mason,  25 
Wis.  310, 323, 324 ;  McLean  v.  Dow,  42  Wis.  610, 614;  Two 
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Rivers  Mfg.  Co,  v.  Day,  102  Wis.  328,  332,  78  N.  W.  440; 
Marling  v.  Nommensen,  127  Wis.  363,  369,  106  N.  W.  844 ; 
Williams  V.  J.  L.  Gates  L,  Co.  146  Wis.  55,  61,  130  N.  W. 
880;  Mariner  v.  Milwaukee,  146  Wis.  605,  609,  131  N.  W. 
442 ;  H.  W,  Wright  L.  Co..v.  McCord,  145  Wis.  93,  100, 128 
N.  W.  873 ;  Jones,  Evidence  (2d  ed.)  §  275. 

This  disposition  of  the  case  renders  it  unnecessary  to  con- 
sider the  exceptions  presented  by  the  defendants  on  certain 
of  the  findings  of  the  trial  court  or  any  of  the  other  questions 
presented  on  this  appeal. 

By  the  Court. — ^Judgment  affirmed. 


Mackenzie,  Respondent,  vs.  Staudenmayer,  Appellant. 

October  2i — November  J^,  iq2I. 

Brokers:  Contract  of  employment:  Validity:  Necessity  of  wife's 

signature:  Homestead, 

Sec.  2203,  Stats.,  invalidating  the  alienation  of  a  married  man  of 
his  homestead  without  his  wife's  consent,  does  not  void  a  con- 
tract made  by  the  husband  with  a  real-estate  agent  to  procure 
a  purchaser  therefor,  and  the  latter  is  entitled  to  his  com- 
mission when  he  produces  a  purchaser  ready,  able,  and  will- 
ing to  buy,  even  though  the  wife  did  not  sign  such  contract 
and  even  thoujfh  the  husband  knew  she  would  not  join  in  a 
conveyance  of  the  homestead. 

Appeal  from  a  judgment  of  the  circuit  court  for  Colum- 
bia county:  Chester  A.  Fowler,  Circuit  Judge.    Affirmed. 

Defendant  was  the  owner  of  a  farm  consisting  of  214 
acr^s  of  land,  forty  acres  of  which  constituted  his  home- 
stead, on  which  he  resided.  On  June  14,  1919,  defendant, 
by  a  written  contract,  employed  plaintiff  to  "sell  or  find  a 
buyer"  for  the  farm,  agreeing  to  pay  him  two  per  cerit.  com- 
mission therefor,  and  gave  him  the  exclusive  sale  until  Oc- 
tober 1, 1919.  On  June  28th  the  plaintiff  found  a  purchaser 
for  the  farm,  who  was  ready,  willing,  and  able  to  purchase 
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said  property  at  the  price  fixed  in  said  brokerage  contract 
and  to  comply  in  all  respects  with  the  terms  in  said  contract 
stipulated.  Defendant's  wife,  however,  refused  to  join  in 
a  conveyance  of  said  farm,  by  reason  of  which  the  sale  was 
not  consummated.  Plaintiff  brought  this  action  to  recover 
his  commission  under  the  terms  of  s>id  contract.  Judgment 
was  rendered  in  his  favor,  from  which  the  defendant  brings 
this  appeal. 

William  Ryan  of  Madison,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  /.  L.  Mahoney, 
and  oral  argument  by  W.  H,  Farnsworth,  both  of  Portage. 

Owen,  J.  Defendant  claims  the  brokerage  contract  em- 
ploying the  plaintiff  to  sell,  or  procure  a  purchaser  for,  the 
farm  is  void  because  the  same  was  not  signed  by  his  wife, 
which  he  contends  is  necessary  by  virtue  of  sec.  2203,  Stats., 
which  provides  that  "No  mortgage  or  other  alienation  by  a 
married  man  of  his  homestead,  exempt  by  law  from  execu- 
tion, or  any  interest  therein,  legal  or  equitable,  present  or 
future,  by  deed  or  otherwise,  without  his  wife's  consent, 
evidenced  by  her  act  of  joining  in  the  deed,  mortgage  or 
other  conveyance,  shall  be  valid  or  of  any  effect  whatever, 
except  a  conveyance  from  husband  to  wife."  It  is  to  be 
noted  that  this  statute  relates  only  to  contracts  which  con- 
stitute an  alienation  of  the  homestead  or  some  interest 
therein.  It  does  not  apply  to  any  and  all  contracts  relating 
to  or  affecting  the  homestead.  A  contract  for  the  digging 
of  a  well,  or  the  building  of  a  house,  or  for  plowing  or 
ditching  the  premises,  is  not  affected  by  the  provisions  of 
the  statute  quoted,  for  the  reason  that  such  contracts  do  not 
alienate  the  homestead  or  any  interest  therein.  The  contract 
here  under  consideration  employed  the  defendant  to  procure 
a  purchaser  for  the  farm,  including  the  homestead.  It  was 
a  contract  of  employment  merely.  It  did  not  alienate  the 
homestead  or  any  interest  therein.  True,  the  alienation  of 
the  homestead  was  within  contemplation,  but  the  brokerage 
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contract  was  not  one  of  alienation.  The  statute  in  question 
does  not  void  contracts  made  by  the  husband  to  procure  a 
purchaser  for  the  homestead  any  more  than  it  voids  his 
contracts  to  plow,  ditch,  or  otherwise  improve  such  premises. 

In  discussing  sec.  2203  in  Rosenthal  v.  Pleck,  166  Wis. 
598,  166  N.  W.  445,  it  was  said  that  "If  the  husband  could 
incur  a  liability  in  an  attempt  to  alienate  it  [the  homestead] , 
the  liability  might  be  more  disastrous  than  the  alienation." 
And  in  Cumps  z/.  Kiyo,  104  Wis.  656,  80  N.  W.  937,  it  was 
said  that  the  "statutory  policy  of  this  state  is  that  a  wife 
shall  possess  an  absolute  veto  upon  the  husband's  power  to 
alienate  his  homestead,  and  that  she  shall  be  conclusively 
presumed  to  have  exercised  it  till  the  contrary  appears  by  her 
voluntary  act  of  joining  with  him  and  conveying  such  home- 
stead, evidenced  by  her  signature  to  the  conveyance."  It  is 
contended  that  the  underlying  principle  or  policy  justifying 
those  expressions  is  applicable  to  the  contract  under  consid- 
eration. It  should  be  remembered  that  those  expressions 
were  used  with  reference  to  contracts  unquestionably  falling 
within  the  provisions  of  the  statute,  and  indicated  the  force 
which  this  court  would  give  the  statute  as  applied  to  con- 
tracts falling  within  its  inhibition.  This  contract  does  not 
fall  within  the  purview  of  the  statute,  and  the  expressions 
quoted  have  no  application  here.  The  public  policy  of  this 
state,  as  revealed  by  the  provisions  of  sec.  2203,  does  not 
hamper  the  husband  in  dealing  with  the  homestead  in  any 
respect  except  in  the  alienation  thereof. 

Nor  can  recovery  be  denied  on  the  principle  declared  in 
some  jurisdictions  (upon  which  we  express  no  opinion)  that 
a  real-estate  agent  cannot  recover  a  commission  where  he 
knows  of  a  defect  in  the  title  which  will  prevent  the  con- 
summation of  a  sale  and  render  his  efforts  abortive.  True, 
the  plaintiff  knew  that  in  order  to  convey  the  homestead  the 
wife  must  join  in  the  deed,  but  he  did  not  know  that  she 
would  refuse  to  do  so.  The  defendant  as  well  as  the  plaint- 
iff knew  that  her  signature  was  necessary  to  convey  the 
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homestead  and  he* was  in  a  much  better  position  to  kno^v 
whether  she  would  join  in  such  conveyance.  If  it  were 
necessary  for  plaintiff  to  consider  the  matter  at  all,  he  was 
justified  in  assuming  that  the  defendant  knew  what  he  was 
doing  and  that  he  was  not  ignorant  concerning  the  attitude 
of  his  wife  in  the  matter.  The  defendant  should  have  known 
whether,  his  wife  would  join  in  the  conveyance  of  the  home- 
stead, and,  even  though  he  knew  she  would  not,  it  was  not 
beyond  his  power  to  enter  into  the  contract  of  employment 
if  he  saw  fit  to  do  so  for  his  personal  gratification.  It  ap- 
pears that  the  plaintiff  in  all  respects  fulfilled  his  contract  by 
producing  a  purchaser  ready,  able,  and  willing  to  buy,  and 
he  is  entitled  to  compensation  provided  for  by  the  terms  of 
the  contract. 

By  tjie  Court. — Judgment  affirmed. 


Grinde,  Respondent,  vs.  Chipman,  Appellant. 

October  20 — November  15,  ip2i. 

Brokers:  Contract  of  employment:  Construction:  Extent  of  author- 
ity: Performance, 

1.  The  words  "to  sell"  and  "to  sell  or  find  a  buyer"  in  a  real-estate 

brokerage  contract  are  synonymous  terms.' 

2.  A  broker  who  is  employed  to  procure  a  purchaser  for  real 

estate  performs  his  contract  and  is  entitled  to  his  compensa- 
tion when  he  produces  a  person  ready,  willing,  and  able  to 
purchase  upon  the  terms  specified  by  the  owner  in  the  broker- 
age contract. 

3.  The  authority  conferred  upon  a  broker  by  an  agreement  which 

employs  him  "to  sell"  does  not  authorize  him  either  to  exe- 
cute a  conveyance  of  the  premises  or  to  enter  into  an  agree- 
ment to  convey.  Brown  v.  Griswold,  109  Wis.  275,  distin- 
guished. 

Appeal  from  a  judgment  of  the  circuit  court  for  Colum- 
bia county:  Chester  A.  Fowler,  Circuit  Judge.    Affirmed. 
Action  to  recover  brokerage  commission  for  the  sale  of 
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real  estate.  Plaintiff  was  employed  by  the  defendant  to  sell 
his  farm,  consisting  of  320  acres,  which  included  the  home- 
stead upon  which  he  lived.  The  plaintiff  secured  a  pur- 
chaser  for  the  farm  with  whom  he  entered  into  a  contract 
of  sale.  The  purchaser  was  ready,  able,  and  willing  to  com- 
ply with  the  terms  of  the  said  contract  of  sale  on  his  part. 
Defendant's  wife  refused  to  sign  the  agreement  of  sale  and 
refused  to  sign  a  deed  pursuant  thereto,  consequently  the 
sale  was  not  consummated.  This  action  was  brought  by 
plaintiff  to  recover  his  commission  under  the  brokerage 
contract  with  defendant,  and  from  a  judgment  in  favor  of 
plaintiff  the  defendant  appeals. 

H.  E.  Andrews  of  Portage,  for  the  appellant. 

Robert  N,  Nelson  of  Madison,  for  the  responderft. 

Owen,  J.  The  only  difference  between  this  case  and 
Mackenzie  v.  Staudenmayer,  ante,  p.  373,  185  N.  W.  286,  is 
that  in  this  case  the  broker  was  employed  "to  sell"  the  farm, 
while  in  that  case  the  employment  was  "to  sell  or  find  a 
buyer."  This  case  is  therefore  ruled  by  the  decision  in  the 
Mackenzie  Case  in  all  respects  unless  the  dissimilarity  of  the 
language  in  the  brokerage  contracts  above  noted  compels  a 
different  result. 

It  IS  well  settled  that  a  broker  who  is  employed  to  procure 
a  purchaser  for  real  estate  performs  his  contract  and  is  en- 
titled to  his  commission  when  he  produces  a  person  ready, 
willing,  and  able  to  purchase  upon  the  terms  specified  by  the 
owner  in  the  brokerage  contract.  It  is  conceded,  however, 
that  the  rule  is  different  where  the  employment  of  the  broker 
IS  "to  sell."  It  is  said  that  Pederson  v.  Johnson,  169  Wis. 
320,  172  N.  W.  723,  so  holds.  The  question  there  was 
whether  the  broker  was  entitled  as  against  the  owner,  his 
principal,  to  $1,000  earnest  money  paid  by  a  prospective 
buyer  upon  an  option  agreement  given  to  such  prospective 
buyer  by  the  agent  in  the  name  of  his  principal  which  was 
not  carried  out  by  the  prospective  buyer.    In  the  opinion  it 
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IS  said  that  "the  defendant  never  sold  the  premises  and  never 
became  entitled  to  any  commission,"  The  question  whether 
he  would  have  been  entitled  to  a  commission  had  he  pro- 
duced a  buyer  ready,  willing,  and  able  to  take  the  land  ujxDn 
the  terms  specified  by  the  owner  was  not  considered  for  the 
reason  that  his  prospective  purchaser  did  not  perform  the 
contract  of  purchase  and  no  sale  of  the  premises  was  ever 
'  consummated.  By  the  great  weight  of  authority  the  words 
"to  sell"  or  "to  procure  a  purchaser"  are  synonymous  terms 
when  used  in  a  real-estate  brokerage  contract  or  listing 
agreement.  Carstens  v.  McReavy,  1  Wash.  359,  25  Pac.  471 
York  V.  Nash,  42  Oreg.  321,  71  Pac.  59;  Armstrong  v. 
Lowe,  76  Cal.  616,  18  Pac.  758;  Lindley  v.  Keim,  54  N.  J 
Eq.  418;  34  Atl.  1073 ;  Morns  v.  Ruddy,  20  N.  J.  Eq.  236 
Stengel  v.  Sergeant,  74  N.  J.  Eq.  20,  68  Atl.  1106;  Jones  v 
Howard,  234  111.  404,  84  N.  E.  1041 ;  Lichty  v.  Daggett,  23 
S.  Dak.  380,  121  N.  W.  862;  Keim  v,  Lindley  (N.  J.)  30 
Atl.  1063.  The  authority  conferred  upon  a  broker  by  such 
an  agfreement  which  employs  him  "to  sell"  does  not  author- 
ize him  either  to  execute  a  conveyance  of  the  premises  or  to 
enter  into  an  agreement  to  convey.  The  bare  authority  "to 
sell"  is  not  regarded  as  sufficiently  specific  to  authorize  the 
execution  either  of  a  conveyance  or  of  a  contract  to  con- 
vey, and  it  is  generally  held  that  under  such  an  employment 
the  owner  reserves  the  right  to  close  the  deal  and  to  arrange 
the  details  of  the  contract.  See  authorities  above  cited. 
The  reason  given  by  the  courts  for  such  construction  is  that 
the  owner  may  not  care  to  deal  with  the  prospective  pur- 
chaser at  all.  He  may  consider  him  undesirable  as  a  neigh- 
bor and  pecuniarily  unable  to  comply  with  the  contract.  He 
may  decline  to  bind  himself  to  convey  to  such  purchaser  at 
the  end  of  the  time  necessary  to  examine  the  title  because  he 
might  thereby  in  the  meantime  lose  an  opportunity  to  sell  to 
some  other  person  in  whose  good  faith  and  ability  to  pay  he 
reposed  entire  confidence.  Then,  too,  the  delivery  of  pos- 
session is  to  be  settled ;  generally,  the  title  is  to  be  examined. 
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and  the  conveyance,  with  the  covenants,  to  be  agreed  upon 
and  executed  by  the  owner.  All  these  are  matters  which  the 
owner  has  a  right  to  consider  in  determining  whether  he 
will  deal  with  the  prospective  purchaser,  and  he  will  not  be 
held  to  have  surrendered  such  right  by  a  mere  naked  author- 
ity conferred  upon  such  agent  "to  sell"  the  real  estate.  If  it 
be  intended  to  confer  upon  the  broker  power  to  bind  the 
owner  by  an  agreement  to  convey,  it  should  be  accomplished 
by  definite  and  specific  language  and  should  not  be  inferred 
from  the  mere  authority  to  sell. 

It  thus  appears  that  an  agent  or  broker  employed  to  sell 
land  not  only  fully  performs  his  contract  but  exhausts  his 
authority  when  he  produces  a  purchaser  ready,  willing,  and 
able  to  buy  upon  the  terms  specified  by  the  owner,  or  with 
whom  the  owner  is  able  to  make  a  deal  when  he  has  not 
specified  definite  terms  in  the  listing  contract,  as  where  a 
\  trade  or  exchange  of  lands  is  in  contemplation,  and,  as  a 
consequence,  when  he  has  done  this  he  is  entitled  to  his 
commission.  It  follows  that  the  plaintiff,  though  employed 
to  sell  the  land,  fully  performed  his  contract  and  is  entitled 
to  recover  the  amount  of  the  stipulated  commission. 

It  may  be  thought  that  the  case  of  Brozvn  v,  Griswold, 
109  Wis.  275,  284, 85  N.  W.  363,  is  in  conflict  with  this  rule. 
That  case  merely  held  that  an  agent  could  be  authorized  by 
parol  to  make  a  written  contract  for  the  sale  of  lands.  The 
troublesome  question  in  the  case  was  one  of  fact,  whether 
such  authority  had  in  fact  been  conferred  upon  the  agent. 
It  was  not  held  in  that  case  that  the  mere  employment  of  a 
broker  to  sell  real  estate  conferred  upon  him  authority  to 
bind  his  principal  by  a  written  contract  of  sale,  but  the  hold- 
ing was  that  under  the  terms  of  the  employment  in  that 
case  the  agent  was  authorized  to  bind  the  principal  by  a 
contract  of  sale. 

By  the  Court, — Judgment  affirmed. 
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Williams  and  others,  Appellants,  vs.  Jones  and  another. 

Respondents. 

October  21 — November  is,  J921. 

Mortgages:  Mortgagees  as  joint  tenants  or  tenants  in  common: 

Intention  of  parties:  Evidence, 

The  statutes  (sees.  2068  and  2069)  leave  open  to  inquiry  in  each 
case  whether  a  real-estate  mortgage,  joint  in  fonn,  was  in- 
tended to  create  a  joint  tenancy  or  a  tenancy  in  common  be- 
tween the  mqrtgagees;  and  the  facts  and  circumstances  at- 
tendant upon  the  execution  of  the  mortgage  may  be  considered 
to  ascertain  the  intent  of  the  parties. 

Appeal  from  an  order  of  the  circuit  court  for  Columbia 
county:  Chester  A.  Fowler,  Circuit  Judge.    Affirmed. 

The  appeal  is  from  that  part  of  the  order  which  overruled 
plaintiffs'  demurrer  to  the  answer  of  defendants  Ann  Jones 
and  John  H.  Jones. 

This  action  was  brought  to  have  adjudicated  and  de- 
termined the  respective  rights  of  the  plaintiffs  and  the  de- 
fendants Ann  Jones  and  John  H.  Jones  in  a  mortgage  of 
$15,000  executed  by  the  defendants  Frank  Visser  and 
Emma  Visser.  The  plaintiffs  and  Arthur  Williams,  now 
deceased,  were  brothers,  and  the  defendants  Ann  Jones  and 
John  H,  Jones  are  the  residuary  legatees  of  the  estate  of 
Arthur  Williams,  deceased,  and  as  such  claim  an  interest 
in  the  note  and  mortgage  in  question. 

Tht  complaint  alleges  that  on  June  6,  1919,  for  value  re- 
ceived, the  defendants  Frank  Visser  and  Emma  Visser,  his 
wife,  executed  and  delivered  to  the  plaintiffs  and  Arthur 
Williams  their  promissory  note  in  the  sum  of  $15,000,  pay- 
able October  1,  1924;  that  as  collateral  security  for  said  note 
Frank  and  Emma  Visser  executed  and  delivered  to  the  plaint- 
iffs and  Arthur  Williams  a  mortgage  on  certain  real  estate ; 
that  Arthur  Williams  died  on  June  8,  1920,  being  entitled 
during  his  lifetime  to  a  right  of  survivorship  as  joint  tenant 
with  plaintiffs  in  said  note  and  mortgage ;  that  he  left  a  will 
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which  has  been  duly  probated,  which,  after  providing  for 
the  payment  of  his  debts  and  a  small  legacy,  devises  and  be- 
queaths all  of  his  t)roperty  to  the  defendants  John  H,  and 
Ann  J  ones  J  or  the  survivor  of  them ;  that  the  estate  has  been 
fully  settled  and  the  residue  assigned  to  the  defendants ;  that 
in  the  inventory  of  the  estate  there  is  listed  as  belonging  to 
the  estate  an  tmdivided  one-quarter  interest  in  and  to  the  said 
note  and  mortgage ;  that  defendants  claim  to  be  the  owners 
of  an  undivided  one-quarter  interest  in  the  note  and  mort- 
gage as  such  residuary  legatees ;  that  the  right,  title,  and  in- 
terest of  Arthur  Williams  in  this  note  was  extinguished  by 
his  death,  and  that  his  interest,  not  having  been  transferred 
by  him  during  his  lifetime,  passed  to  his  brothers  on  his 
death ;  that  plaintiffs  are  now  the  sole  owners  of  the  note  and 
mortgage ;  and  that  a  substantial  controversy  exists  entitling 
plaintiffs  to  ask  for  the  relief  prayed  for  in  the  complaint. 

Defendants  set  forth  in  their  answer  that  prior  to  the 
execution  of  the  mortgage  plaintiffs  and  Arthur  Williams, 
who  were  brothers,  were  owners  as  tenants  in  common  of 
the  lands  described  therein ;  that  the  executors  of  the  estate 
of  their  father  contracted  for  the  conveyance  thereof  to 
defendants  Visser,  and  an  action  was  brought  by  plaintiffs 
and  Arthur  Williams  to  cancel  such  contract ;  that  such  ac- 
tion was  settled  by  a  written  stipulation  which  provides  for  a 
further  payment  on  the  purchase  price,  an  increase  in  in- 
terest, the  execution  of  a  deed  by  plaintiffs  and  Arthur 
Williams  to  the  purchaser,  and  the  execution  by  him  of  a 
note  for  the  balance  of  the  purchase  price,  such  note  to  be 
secured  by  mortgage  upon  the  lands,  the  note  to  bear  interest 
at  five  per  cent.,  but  as  a  part  of  such  stipulation  the  plaint- 
iff William  G,  Williams  was  to  pay  to  the  purchaser  an 
amount  equal  to  one  fourth  of  one  per  cent,  for  the  time  the 
mortgage  was  to  run,  so  that  as  a  result  the  amount  which 
he  would  receive  was  actually  less  than  that  of  the  other 
brothers;  that  such  stipulation  and  the  note  and  mortgage 
executed  pursuant  thereto  were  so  executed  with  the  intent 
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and  understanding  that  the  interest  of  plaintiffs  and  Arthur 
Williams  in  the  latter  would  be  of  the  same  character,  nature, 
and  extent  as  was  their  respective  interest  in  the  land  sold 
by  them  and  described  in  the  mortgage,  namely,  an  estate  in 
common ;  that  up  to  the  time  the  action  in  question  was  com- 
menced plaintiffs  so  regarded  the  effect  of  the  transaction 
and  divided  with  defendants  Jones  the  interest  accruing  and 
paid  on  the  mortgage  after  Arthur  Williams'  death ;  that  at 
the  time  the  stipulation,  note,  and  mortgage  were  executed 
plaintiffs  and  Arthur  Williams  were  unfriendly  and  he  in- 
tended that  they  would  not  receive  any  of  his  property  upon 
his  death  and  had  executed  a. will  for  the  purpose  of  accom- 
plishing such  result ;  that  it  was  the  mutual  intent,  purpose, 
and  understanding  of  the  parties  that  upon  the  death  of  any 
of  the  plaintiffs  the  interest  of  such  plaintiff  should  not 
pass  to  or  vest  in  the  survivors  of  Arthur  Williams,  and  that 
upon  the  death  of  Arthur  Williams  his  interest  should  not 
vest  in  plaintiffs  or  any  of  them;  that  when  Arthur  Wil- 
liams' will  was  offered  for  probate  plaintiffs  at  first  objected 
thereto,  but  later  abandoned  such  contest;  that,  knowing 
that  defendants  Jones  claimed  a  one-quarter  interest  in  the 
mortgage  and  that  it  had  been  inventoried  as  part  of  the 
estate  of  Arthur  Williams,  plaintiffs  suffered  and  permitted 
the  probate  of  such  estate  to  proceed  to  final  settlement,  with 
the  allowance  of  inheritance .  taxes,  fees,  and  expenses,  in 
amounts  commensurate  with  and  as  required  on  the  basis  of 
a  valuation  including  a  one- fourth  interest  in  such'mortgage ; 
that  through  such  silence  and  acquiescence  plaintiffs  caused 
and  permitted  defendants  to  materially  alter  their  position 
to  their  prejudice  in  reliance  upon  such  one- fourth  interest ; 
that  for  such  reason  plaintiffs  are  estopped  to  question  or 
assert  title  to  such  one-fourth  interest. 

It  is  further  alleged  that,  upon  proceedings  duly  and 
regularly  had  in  the  county  court  of  Columbia  county  in  the 
matter  of  the  estate  of  Arthur  Williams,  it  was  finally  ad- 
judged and  determined  that  defendants  Jones  were  the 
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owners  of  this  one-fourth  interest,  and  that  such  interest  was 
duly  assigned  and  set  over  to  them  by  the  final  judgment  of 
the  court ;  that  when  the  plaintiffs  were  parties  in  interest  in 
said  proceedings  and  actually  appeared  therein  by  filing  ob- 
jections to  the  probate  of  the  will,  such  judgment  of  the 
county  court  of  Columbia  county  is  therefore  conclusive  and 
binding  upon  them. 

As  a  counterclaim  the  defendants  allege  all  of  the  facts 
stated  in  the  defensive  part  of  the  answer  and  that  if  the 
note  and  mortgage,  or  the  stipulation  pursuant  to  which  they 
were  executed,  are  not  in  present  form  capable  of  being 
construed  as  creating  a  tenancy  in  common  between  plaint- 
iflFs  and  Arthur  Williams,  then  that  they  should  be  reformed 
sd  as  to  express  the  true  intent  and  understanding  of  the 
parties  thereto.    Relief  was  demanded  on  such  counterclaim. 

Plaintiffs  demurred  to  the  answer  on  the  ground  that 
upon  the  face  thereof  it  does  not  state  facts  sufficient  to 
constitute  a  defense ;  they  demurred  to  the  counterclaim  on 
the  ground  that  it  does  not  state  facts  sufficient  to  constitute 
a  counterclaim. 

The  demurrer  to  the  answer  was  overruled  by  the  court 
and  sustained  as  to  the  counterclaim.  Plaintiffs  appeal  from 
that  portion  of  the  order  which  overrules  the  demurrer  to 
the  answer.  Respondents  ask  for  a  review  of  that  part  of 
the  order  which  sustains  the  demurrer  to  the  counterclaim. 

For  the  appellants  there  was  a  brief  by  Lueck,  Clark  & 
Lueck  of  Beaver  Dam,  and  oral  argument  by  Martin  L. 
Lueck, 

For  the  respondents  there  was  a  brief  by  Grady  &  Farns- 
"worth  of  Portage,  and  oral  argument  by  W.  H.  Farnszvorth. 

SiEBECKER,  C.  J.  It  IS  claimed  by  the  plaintiffs  that  this 
note  and  mortgage  given  to  the  plaintiffs  and  Arthur  Wil- 
liams, being  joint  in  form,  must  therefore  be  held  as  creating 
a  joint  tenancy,  and  that  the  facts  and  circumstances  of  the 
transaction  resulting  in  their  execution  and  delivery  cannot 
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be  considered  nor  received  in  evidence  as  showing  that  the 
note  and  mortgage  were  intended  to,  and  did  in  fact,  create 
a  tenancy  in  common  between  the  plaintiffs  and  Arthur  Wil- 
liams. This  claim  of  the  plaintiffs  is  based  on  the  statutes 
(gee.  2068  and  2069). 

"Sec.  2068.  All  grants  and  devises  of  land  made  to  two 
or  more  persons,  except  as  provided  in  the  following  sec- 
tion, shall  be  construed  to  create  estates  in  common,  and  not 
in  joint  tenancy,  unless  expressly  declared  to  be  in  joint 
tenancy. 

"Sec.  2069.  The  preceding  section  shall  not  apply  to 
mortgages,  nor  to  devises  or  grants  made  in  trust,  or  made 
to  executors,*  or  to  husband  and  wife." 


It  is  urged  that  the  common-law  rule  to  the  effect  that 
written  instruments  cannot  be  contradicted,  varied,  or  modi- 
fied by  parol  evidence  applies  and  governs  in  this  case,  and 
hence  the  facts  and  circumstances  of  the  transaction  resulting 
in  the  making,  execution,  and  delivery  of  these  written  in- 
struments cannot  be  considered  in  interpreting  them  and  in 
determining  the  nature  and  kind  of  interest  the  plaintiffs  and 
Arthur  Williams  had  in  them,  and  that,  since  they  are  in  fact 
joint  in  form,  under  the  statutes  above  quoted  it  must  be  held 
that  the  plaintiffs  and  Arthur  Williams  owned  the  note  and 
mortgage  as  joint  tenants,  and  upon  the  death  of  Arthur 
Williams  the  plaintiffs  became  the  joint  owners  thereof  by 
right  of  survivorship.  It  is  also  contended  that  under  the  de- 
cisions of  this  court,  since  the  covenants  of  these  instruments 
are  joint  in  form,  the  facts  and  circumstances  cannot  be  in- 
quired into  to  interpret  them  and  that  they  must  be  held  to. 
create  a  joint  tenancy.  The  following  cases  cited  to  our  at- 
tention are  much  relied  on  by  the  parties  to  sustain  their  re- 
spective claims:  Farr  v.  Trustees,  etc,  83  Wis.  446,  53  N.  W. 
738 ;  Fiedler  v,  Howard,  99  Wis.  388,  75  N.  W.  163 ;  Church 
V,  Nash,  163  Wis.  424,  158  N.  W.  89;  Dupont  v.  Jonet,  165 
Wis.  554,  162  N.  W.  664;  Farwell  v,  Warren,  76  Wis.  527, 
45  N.  W.  217. 
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An  examination  of  these  cases  discloses  that  this  court  has 
not  declared  that  the  facts  and  circumstances  of  the  transac- 
tions involved  in  the  making  and  execution  of  the  written 
instruments  resjyectively  involved  in  each  of  these  cases  can- 
not be  taken  into  consideration  in  interpreting  the  instru- 
ments.    But  it  does  appear  in  each  of  these  cases  that  the 
facts  and  circumstances  involved  in  the  transactions  that  led 
to  the  execution  of  the  respective  writings  were  brought  to 
the  attention  of  the  court  and  that  they  were  taken  into 
consideration  in  the  decisions.    An  examination  of  the  cases 
of  Farr  v.  Trustees,  etc,  Fiedler  v,  Howard,  Church  v.  Nash, 
and  Dupont  v,  Jonet  shows  that  the  joint  covenants  there 
involved,  when  interpreted  in  the  light  of  the  subject  mat- 
ter upon  which  they  operated,  with  reference  to  the  nature 
of  the  transactions  between  the  parties,  were  intended  to  be 
joint  covenants  as  held  by  the  court.    In  the  case  of  Farwell 
TK  Warren,  76  Wis.  527,  45  N.  W.  217,  where  a  chattel 
mortgage  was  given,  joint  in  form,  to  secure  the  separate 
indebtedness  of  the  mortgagor  to  each  mortgagee,  it  was 
held  that  the  mortgagees  took  as  tenants  in  common  of  the 
property,  each  having  an  undivided  interest  in  the  property 
to  the  amount  of  his  claim.    It  was  there  urged  upon  the 
court  that,  since  the  mortgage  was  in  form  joint,  the  mort- 
gagees had  a  joint  interest  therein ;  but  the  court  held  that 
although  the  form  of  the  mortgage  was  joint  it  was  clear  \ 
from  the  whole  mortgage  that  the  mortgagees  owned  it  in 
common  and  that  each  mortgagee  had  an  undivided  interest 
in  proportion  to  his  respective  debt.    To  this  proposition  the 
court  cites  a  number  of  cases  on  page  535  of  the  opinion 
written  for  the  court  by  Mr.  Justice  Taylor.    Among  the 
cases  thus  cited  by  the  court  is  the  case  of  Burnett  v,  Pratt, 
22  Pick.  556.    An  examination  of  this  case  discloses  that  it 
involved  a  consideration  of  the  questions  presented  on  this 
appeal.    The  Massachusetts  statutes,  which  are  in  substance 
like  sees.  2068  and  2069  of  our  statutes,  were  involved  in  the 

decision.     Since  Burnett  v.  Pratt  was  approved  and  fol- 
VoL.  175—13 
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lowed  in  Farwell  v,  Warren,  76  Wis.  527,  45  N.  W.  217, 
and  the  principles  there  enunciated  dealt  with  rights  of 
parties  like  those  involved  in  the  instant  case,  we  deem  it 
proper  to  refer  to  the  reasons  and  grounds  therein  stated  as 
declaratory  of  doctrines  which  we  deem  applicable  to  this 
case.    It  is  there  declared : 

"A  covenant  with  two  or  more  persons  constitutes  a  joint 
obligation ;  and  a  conveyance  in  fee  or  in  mortgage  to  sev- 
eral, at  common  law,  creates  a  joint  tenancy.  But  covenants 
are  to  be  construed  with  reference  to  the  subject  matter  upon 
which  they  are  to  operate,  and  where  the  interests  of  the 
covenantees  are  several,  the  covenant,  though  in  form  joint, 
shall  be  construed  to  be  several.  .  .  . 

"Every  written  agreement  should  be  construed  with  refer- 
ence to  the  nature  of  the  transaction  between  the  parties  and 
to  the  objects  which  they  appear  to  have  in  view.  ...  If  a 
mortgage  be  given  to  secure  a  joint  debt,  it  shall  be  so  con- 
strued as  to  create  a  joint  estate,  notwithstanding  the  pro- 
visions of  our  statute.  .  .  .  But  if  a  mortgage  be  given  to 
two  or  more  persons  to  secure  their  several  debts,  the  obvious 
purpose  of  .the  parties  must  be  to  give  to  each  security  for 
his  particular  debt.'* 


This  doctrine  as  quoted  was  sustained  in  the  coitmion  law, 
as  pointed  out  in  the  Burnett  Case.  In  the  recent  case  of 
Park  V.  Parker,  216  Mass.  405,  103  N.  E.  936,  the  court 
re-examined  the  subject  and  the  doctrine  of  the  Burnett 
Case  is  adhered  to.  We  consider  that  the  observations  of  the 
Massachtisetts  court  are  pertinent  and  applicable  in  inter- 
preting instruments  within  the  provisions  of  sees.  2068  and 
2069,  Stats.  It  is  considered  that  the  circuit  court  properly 
held  that  a  mortgage  given  under  the  facts  and  circumstances 
alleged  in  the  answer  makes  it  proper  td  consider  such  facts 
aftd  Circumstances  to  show  the  intent  of  the  parties.  The 
statutes  leave  open  to  inquiry  in  each  particular  case  what 
the  intent  of  the  parties  is,  and  the  rights  of  the  parties  are 
to  be  govefned  by  the  transactions  involved  and  the  nature  of 
the  subject  matter  upon  which  they  operate. 
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It  must  be  held  that  the  circuit  court  properly  overruled 
plaintiffs'  demurrer  to  defendants'  answer,  and  correctly 
held  reformation  of  the  mortgage  is  not  necessary,  and  hence 
the  demurrer  to  the  counterclaim  should  be  sustained. 

By  the  Court. — ^The  order  appealed  from  is  affirmed. 


Nelson,  Appellant,  vs.  City  of  Eau  Claire,  Respondent. 

October  2i — November  i$,  i^2i. 

Municipal  corporations:  Construction  contracts:  Damages  due  to 
delay  of  city:  Extras:  Written  order  and  claim:  IVaiver:  Bad 
faith  of  engineer:  Pleading:  Demurrer:  Appeal  from  dis- 
allowance of  claim  by  city :  Bond :  Sufficiency :  Jurisdiction  of 
court:  Amendment  of  complaint. 

1.  Where  a  cause  of  action  sets  out  numerous  items  for  which  re- 

covery is  sought,  if  any  of  them  are  well  pleaded  a  general 
demurrer  thereto  should  not  be  sustained. 

2.  A  provision  in  a  contract  with  a  city  for  the  removal  of  a 

bridge  that  "no  charge  made  by  the  contractor  for  any  delays 
or  hindrances  from  any  cause  during  the  progress  of  the 
work  or  any  portion  thereof  embraced  in  the  contract  will  be 
allowed,"  is  construed  to  cover  delay  occasioned  by  the  city's 
failure  to  remove  street-car  tracks  and  gas  mains  before  the 
work  began. 

3.  A  municipal  contractor  was  not  entitled  to  charge  for  extras 

where  he  did  not  make  claims  therefor  before  the  pa3rment  of 
the  next  succeeding  estimate,  where  the  contract  provided 
that  "No  extra  work  will  be  paid  for  or  allowed  imless  the 
same  was  done  upon  the  written  order  of  the  engineer.  .  .  . 
All  claijns  for  extra  work  must  be  made  to  the  engineer  in 
.  writing  before  the  payment  of  the  next  succeeding  estimate, 
.  .  .  and  failing  to  do  this  the  contractor  shall  be  considered 
as  having  abandoned  his  claim." 

4.  An  engineer  who  had  only  the  powers  of  a  superintending  en- 

gineer, even  if  he  could  waive  written  orders  for  extras,  could 
not  waive  seasonable  claims  therefor,  as  the  city  council, 
which  was  to  pass  on  the  claims,  was  entitled  to  the  written 
notice  provided  in  the  contract.  First  Samngs  &  Trust  Co.  v. 
Milwaukee  Co.  158  Wis,  207,  distinguished. 
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5.  Where  the  contract  provided  that  the  contractor  should  be  sub- 

ject to  the  orders  of  the  engineer  and  to  the  construction 
given  by  him  to  the  plans  and  specifications,  the  contractor 
is  entitled  to  recover  damages  proximately  sustained  by  rea- 
son of  the  bad  faith  or  inexcusable  ignorance  of  the  engineer, 
where  he  relied  in  good  faith  upon  his  directions. 

6.  Under  sec.  2647,  Stats.,  a  second  cause  of  action  should  state 

a  cause  of  action  separately. 

7.  A  bond  on  appeal  to  the  circuit  court  from  the  disallowance  of 

plaintiff's  claim  by  the  common  council  of  the  city  of  Eau 
Qaire,  conditioned  "for  the  faithful  prosecution  of  said  ap- 
peal, and  the  payment  of  all  costs  as  should  be  adjudged 
against  this  plaintiff  by  said  circuit  court,"  was  defective. 

8.  A  demurrer  to  a  cause  of  action  reaches  all  defects  appearing^ 

upon  the  face  of  the  complaint,  including  allegations  as  to  the 
kind  of  bond  that  was  given  upon  an  appeal  to  the  circuit 
court  from  the  disallowance  of  plaintiff's  claim  by  the  city 
council;  and  such  allegations  cannot  be  aided  by  extrinsic 
facts,  even  though  they  appear  in  the  record,  under  sees. 
2649,  2836a,  Stats. 

9.  If  a  void  bond  was  given  on  appeal  to  the  circuit  court  from 

the  disallowance  of  plaintiff's  claim,  such  court  obtained  no 
jurisdiction,  and  a  demurrer  on  that  ground  was  well  taken. 

Appeal  from  an  order  of  the  circuit  court  for  Eau  Claire 
county:  James  O'Neill,  Judge.  Affirmed  in  part;  reversed 
in  part. 

Action  by  a  contractor  to  recover  in  the  first  cause  of  ac- 
tion for  extras  ordered  in  the  construction  of  a  concrete 
bridge  over  the  Eau  Claire  river  in  the  city  of  Eau  Claire, 
for  damages  sustained  by  reason  of  the  alleged  failure  of  the 
city  to  remove  the  street-car  tracks  and  gas  mains  on  the 
old  bridge,  and  for  damages  caused  by  the  alleged  bad-faith 
action  and  ignorance  of  the  engineer  in  charges  of  the  con- 
struction on  behalf  of  the  city. 

In  the  second  cause  of  action  compensation  is  sought  for 
the  rent  of  a  concrete  mixer  used  by  the  city  and  for  the 
value  of  a  smokestack  belonging  to  the  plaintiff  which  it  is 
alleged  the  city  converted  to  its  own  use. 

The  amended  complaint  sets  out  the  contract  and  plans 
and  specifications  for  the  building  of  the  bridge. 

The  defendant  demurred  to  the  first  cause  of  action  on 
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the  ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action  and  it  entered  a  like  demurrer  to  the  sec- 
ond cause  of  action,  and  a  further  demurrer  to  the  effect  that 
the  court  had  no  jurisdiction  thereof. 

The  trial  court  sustained  the  demurrers  to  both  causes  of 
action  and  the  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Af.  B.  Olbrich, 
Timothy  Brown,  and  Lee  L.  Siebecker,  all  of  Madison,  and 
oral  argument  by  Mr.  Brown, 

For  the  respondent  there  was  a  brief  by  John  B.  Fleming, 
corporation  counsel,  and  A.  H,  Shoemaker,  both  of  Eau 
Qaire,  and  oral  argument  by  Mr.  Shoenmker. 

ViNjE,  J.  The  first  cause  of  action  sets  out  numerous 
items  for  which  recovery  is  sought,  and  it  is  elementary  that 
if  any  of  them  are  well  pleaded  a  general  demurrer  thereto 
should  not  be  sustained. 

The  allegations  in  the  complaint  in  reference  to  the  duty 
of  the  city  to  cause  the  removal  of  the  street-car  tracks  and 
gas  mains  are  to  the  effect  that  both  the  street  car  company 
and  the  gas  company  operated  under  franchises  from  the  city 
and  that  therefore,  under  the  terms  of  the  contract  and  by 
virtue  of  the  franchises,  it  became  the  duty  of  the  city  to 
cause  the  removal  of  the  street-car  tracks  and  gas  rqains 
from  the  old  bridge,  which  it  is  conceded  it  was  the  duty  of 
the  plaintiff  to  remove.  It  is  alleged  that  finally,  after  a 
delay  of  eleven  days,  the  street-car  track  was  caused  by  the 
city  to  be  removed,  and  after  a  delay  of  four  days  more  the 
gas  mains  were  caused  to  be  removed.  It  is  also  alleged 
that  the  plaintiff,  pursuant  to  notice  by  the  city  to  commence 
work  April  1,  1915,  was  prepared  to  do  so,  that  he  had  pro- 
cured material,  hired  men,  and  was  in  readiness  to  proceed 
with  the  work,  but  was  delayed  because  of  the  failure  of  the 
city  to  seasonably  require  the  removal  of  the  street-car 
tracks  and  gas  mains,  to  his  damage  in  all  in  the  sum  of 

$1,500. 

Conceding  for  the  purpose  of  the  case  that  it  was  the  duty 
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of  the  city  to  cause  the  removal  of  the  tracks  and  mains,  the 
question  recurs,  Can  plaintiff,  under  the  terms  of  his  con- 
tract, recover  ? 

Paragraph  14  of  the  contract  provides,  among  other 
things,  that  "no  charge  made  by  the  contractor  for  any  de- 
lays or  hindrances  from  any  cause  during  the  progress  of  the 
work  or  any  portion  thereof,  embraced  in  the  contract,  will 
be  allowed.  If  the  delay  be  caused  by  any  act  or  neglect  of 
the  city,  then  he  will  be  entitled  to  an  extension  of  the  time 
allowed  for  the  completion  of  the  work,  sufficient  to  com- 
pensate for  the  delay,  to  be  determined  by  the  engineer,  pro- 
vided the  contractor  shall  give  the  engineer  immediate 
notice  of  the  cause." 

It  is  claimed  by  plaintiff  that  this  provision  of  the  contract 
does  not  relate  to  the  delay  charged  because  it  was  not  a 
delay  during  the  progress  of  the  work  but  a  delay  before  the 
work  began.  We  cannot  concur  in  such  a  construction.  The 
provision  was  no  doubt  intended  to  cover  all  delays  under  the 
contract  of  employment — all  delays  which  grew  out  of  the 
relations  created  by  the  contract  between  the  parties.  A 
delay  at  the  inception  of  the  work  must  be  deemed  a  delay 
during  the  progress  thereof,  for,  according  to  plaintiff's 
allegations,  activities  under  the  contract  had  already  been 
begun — materials  procured,  men  hired,  and  plaintiff  in 
readiness  to  begin  the  removal  of  the  old  bridge.  Under  the 
provisions  of  the  contract  an  extension  of  time  was  all 
plaintiff  was  entitled  to  for  the  delay,  and  that  only  upon 
giving  the  required  notice  of  the  cause.  So  we  conclude  the 
demurrer  was  properly  sustained  as  to  this  claim  for  dam- 
ages. 

The  claim  for  extras  we  deem  was  properly  held  demur- 
rable under  the  pleadings  and  the  terms  of  the  contract, 
which  provided  with  reference  thereto  that  "no  extra  work 
will  be  paid  for  or  allowed  unless  the  same  was  done  upon 
the  written  order  of  the  engineer.  .  .  .  All  claims  for  extra 
work  must  be  made  to  the  engineer  in  writing  before  the 
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payment  of  the  next  succeeding  estimate  after  the  work  shall 
have  been  performed,  and  failing  to  do  this  the  contractor 
shall  be  considered  as  having  abandoned  his  claim."  There 
is  no  allegation  that  the  extras  were  furnished  upon  the 
written  order  of  the  engineer,  or  that  claims  were  made  in 
writing  therefor  as  provided  for  in  the  contract,  so  we  must 
treat  them  as  having  been  furnished  without  complying  with 
this  part  of  the  contract. 

Plaintiff  relies  largely  upon  the  case  of  First  Sav.  &  T, 
Co,  V,  Milwaukee  Co.  158  Wis.  207,  148  N.  W.  22,  1093,  to 
sustain  his  contention  that  the  provision  in  the  contract  that 
extras  should  be  paid  for  only  when  ordered  in  writing  by 
the  engineer  might  be  waived.  There  are  several  differences 
between  this  case  and  the  one  cited.  There  the  committee 
in  charge  of  the  work  on  behalf  of  the  county  were  delegated 
plenary  powers  to  act  in  the  matter,  and  there  was  no  pro- 
vision for  written  claim  for  extras  to  be  made  before  the 
payment  of  the. next  estimate.  Here  the  engineer  in  charge 
had  only  the  usual  powers  of  a  superintending  engineer  in 
such  cases,  and  if  it  be  conceded  that  he  might  waive  writ- 
ten orders  for  extras  it  is  clear  he  had  no  power  to  waive 
seasonable  written  claims  therefor.  The  citv  council  must 
pass  upon  such  claims  and  it  was  entitled  to  the  written 
notice  provided  for  by  the  contract.  Failing  to  give  such 
notice  the  contractor  must,  under  the  terms  of  his  contract, 
be  "considered  as  having  abandoned  his  claim." 

'We  come  now  to  a  class  of  items  of  damages  which  it  is 
alleged  were  suffered  by  plaintiff  by  reason  of  the  bad  faith, 
fraud,  or  inexcusable  ignorance  of  the  engineer  employed 
by  the  city.  Of  this  class  is  the  item  of  $1,200  for  delays 
caused  by  the  engineer  set  out  in  paragraph  IV  of  the  com- 
plaint ;  the  item  of  $2,700  for  damages  alleged  to  have  been 
caused  by  orders  to  continue  to  drive  piles ;  the  item  of  $780 
alleged  to  have  been  caused  by  the  mistake  of  the  engineer 
in  setting  grade  stakes  for  the  south  abutment  of  the  bridge ; 
the  item  of  $1,689  for  change  in  concrete  arches  caused  by 
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the  alleged  inexcusable  ignorance  of  the  engineer;  the  item 
of  $125  for  change  in  the  balustrades  caused  by  the  alleged 
inexcusable  ignorance  of  the  engineer;  and  the  item  of  $700 
for  change  in  steel  stirrups  claimed  to  have  been  made  by 
the  engineer  either  in  bad  faith  or  through  mistake. 

While  the  contract  provides  in  effect  that  the  contractor 
shall  be  subject  to  the  orders  of  the  engineer  and  to  the 
construction  he  gives  to  the  plans  and  specifications,  that 
does  not  mean  he  has  no  recourse  where  bad  faith  or  inex- 
cusable ignorance  is  shown  by  the  engineer  resulting  in 
damage  to  the  contractor.  First  Sav.  &  T.  Co,  v,  MUzvaukee 
Co.  158  Wis.  207,  148  N.  W.  22,  1093.  Such  provisions  in 
contracts  like  the  one  in  question  imply  that  the  engineer 
shall  act  in  good  faith  and  that  he  is  possessed  of  a  reason- 
able degree  of  skill  and  care  and  will  in  good  faith  exercise 
the  same  in  giving  orders  and  in  performing  his  part  of  the 
contract.  Where  bad  faith  or  inexcusable  ignorance  on  his 
part  is  shown  to  have  resulted  in  damages  to  the  contractor, 
who  in  good  faith  relied  upon  the  directions  of  the  engineer 
or  upon  the  correctness  of  the  work  performed  by  him,  then 
the  contractor  may  recover  the  damage  proximately  sus- 
tained by  him  by  reason  of  such  bad  faith  or  inexcusable  ig- 
norance. First  Sav.  &  T.  Co.  v.  Milwaukee  Co,  158  Wis. 
207,  148  N.  W.  22,  1093.  It  is  therefqre  held  that  the  trial 
court  erred  in  sustaining  the  demurrer  to  these  alleged  items 
of  damage  set  out  in  the  first  cause  of  action. 

The  demurrer  to  the  second  cause  of  action  was  properly 
sustained,  first  because  it  does  not  state  a  cause  of  action, 
separately,  as  required  by  the  statute  (sec.  2647,  Stats. 
1919),  and  second,  if  recourse  is  had  to  the  first  cause  of 
action  by  virtue  of  the  expressions  "as  above  set  forth," 
then  it  appears  that  no  proper  bond  upon  appeal  was  given, 
for  the  complaint  alleges  an  appeal  to  the  circuit  court 
for  Eau  Claire  county  was  taken  from  the  disallowance  of 
plaintiff's  claim  by  the  city  council  of  Eau  Claire  and  that  a 
bond  was  executed  conditioned  "for  the  faithful  prosecution 
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of  said  appeal,  and  the  payment  of  all  costs  that  should  be 
adjudged  against  this  plaintiff  by  said  circuit  court/'  Under 
the  rule  established  in  Drinkwine  v.  Eau  Claire,  83  Wis.  428, 
53  N.  W.  673,  this  is  a  defective  bond.  The  bond  was  exe- 
cuted in  1907  before  the  enactment  of  sec.  2S36a,  Stats.,  in 
1915.  If  the  information  stated  upon  the  oral  argument  is 
true,  that  the  bond  given  is  in  fact  a  good  bond  and  that 
there  is  a  mistake  made  in  the  allegations  of  the  complaint, 
then  sec.  2836a  would  not  avail  because  there  would  be 
nothing  to  correct  except  as  to  the  allegations  in  the  com- 
plaint. Those  could  not  be  corrected  by  virtue  of  the  stat- 
ute or  otherwise,  for  upon  demurrer  they  are  taken  as  true. 
And  under  the  statutory  rule  (sec.  2649,  Stats.  1919)  that 
a  demurrer  reaches  'all  defects  appearing  upon  the  face  of 
the  complaint,  it  reaches  the  allegations  as  to  the  kind  of 
bond  that  was  given  upon  the  appeal  to  the  circuit  court. 
Such  allegations  cannot  be  aided  by  extrinsic  facts  even 
though  they  appear  in  the  record.  Zcegel  v,  Kuster,  51  Wis. 
31,  41,  7  N.  W.  781 ;  Benedix  v.  German  Ins,  Co,  78  Wis. 
77,  80,  47  N.  W.  176.  If  a  void  bond  was  given,  as  alleged, 
the  circuit  court  obtained  no  jurisdiction  nor  did  this  court, 
and  the  demurrer  on  that  ground  was  well  taken.  If  a  good 
bond  was  in  fact  given,  the  complaint  can  be  amended  and  a 
complete  second  cause  of  action  stated. 

By  the  Court, — Order  affirmed  in  part  and  reversed  in 
part,  as  indicated. in  the  opinion,  and  cause  remanded  for 
further  proceedings  according  to  law,  with  costs  in  this  court 
in  favor  of  appellant. 

SiEBECKER,  C.  J.,  took  uo  part. 
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RoEHRBORN,  Respondent,  vs.  City  of  Ladysmith,  imp.. 

Appellant. 

October  2i — November  !§,  igzi. 

Municipal  corporations:  Annexation  of  territory:  Publication  of 
proposed  ordinance:  Consideration  by  council:  Unreasonable 
delay:  Sufficiency  of  ordinance:  When  validity  of  ordinance 
may  be  questioned. 

1.  An  ordinance  to  annex  certain  territory  to  a  city,  adopted 

within  thirty  days  after  the  introduction  thereof,  in  violation 
of  sec.  925 — 19,  Stats.  1915,  is  absolutely  void,  though  its 
validity  is  not  questioned  within  the  time  limited  by  sec. 
925 — ^21,  sincfe  the  failure  to  so  question  cannot  operate  to 
validate  a  proceeding  which  is  void  and  therefore  without 
legal  effect. 

2.  Where  such  ordinance  was  introduced  pursuant  to  petition  un- 

der sees.  925 — 17  et  seq.,  Stats.  1915,  the  city  council  was  re- 
quired to  act  on  the  ordinance  within  a  reasonable  time;  but 
an  interval  of  nine  months  between  the  publication  of  the 
ordinance  and  its  adoption  is  held  not  to  be  such  an  unrea- 
sonable delay  as  to  make  the  action  of  the  council  void. 

3.  A  resolution  of  a  city  council  "that  the  ordinance  annexing  the 

territory  be  adopted"  sufficiently  described  the  ordinance, 
where  there  was  no  other  ordinance  to  which  it  could  pos- 
sibly have  referred  and  where  no  one  was  misled  by  the  fail- 
ure to  more  specifically  describe  it. 

Appeal  from  a  judgment  of  the  circuit  court  for  Rusk 
county:  James  Wickham,  Circuit  Judge.    Reversed, 

Proceedings  were  begun  under  the  provisions  of  sec. 
925 — 17  and  following  sections,  Stats.  1915,  by  which  it  was 
sought  to  detach  certain  territory  from  the  town  of  Flam- 
beau and  attach  it  to  the  city  of  Ladysniith,  a  city  of  the 
fourth  class  operating  under  the  general  charter  law. 

A  petition  in  compliance  with  the  statute  was  duly  filed, 
and  at  a  regular  meeting  of  the  common  council  thereafter 
an  ordinance  was  introduced  which  was  published  four  suc- 
cessive weeks  in  accordance  with  the  provisions  of  sec. 
925 — 19,  Stats.    This  section  provides: 

"Final  action  on  said  ordinance  shall  not  be  taken  except 
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at  a  regular  meeting  of  the  council  and  not  earlier  than 
thirty  days  after  the  same  is  introduced." 

The  petition  was  filed  May  29,  1916.  On  June  6,  1916, 
at  a  regular  meeting,  the  proper  resolution  was  introduced, 
and  the  proposed  ordinance  was  published  as  required  by  the 
statute.  On  July  5,  1916,  the  council  adopted  a  resolution  in 
terms  adopting  the  ordinance  relating  to  the  proposed  an- 
nexation. 

It  will  be  seen  that  the  action  of  the  council  adopting  the 
ordinance  on  July  5th  was  premature,  it  being  one  day 
earlier  than  thirty  days  after  it  was  introduced.  Nothing 
further  was  done  until  May  1,  1917,  and  on  that  day  the 
council  adopted  a  resolution  purporting  to  adopt  again  the 
ordinance,  which  was  thereafter  duly  published  in  the  of- 
ficial paper  of  the  city  and  recorded  in  the  ordinance  book  of 
the  city. 

Upon  the  trial  the  court  found : 

'That  during:  the  years  1916  and  1917  the  taxing  officers 
of  the  town  of  Flambeau  and  the  city  of  Ladysmith  each 
assessed  the  property  in  said  territory  attempted  to  be  at- 
tached to  said  city  and  both  of  said  municipalities  collected  a 
portion  of  the  taxes  in  said  territory  for  said  years." 


The  trial  court  was  of  the  opinion  that  by  the  attempt  to 
adopt  the  ordinance  on  the  5th  day  of  July  and  in  not  taking 
further  action  in  reference  thereto  within  a  reasonable  time 
thereafter,  persons  in  said  territory  were  notified  that  no 
further  action  would  be  taken  with  reference  to  the  proposed 
orxlinance,  and  that^the  attempt  to  pass  said  ordinance  on  the 
1st  day  of  May,  1917,  was  in  violation  of  law,  and  said 
ordinance  was  and  is  void  and  of  no  effect.  There  was  a 
judgment  in  favor  of  the  town  of  Flambeau,  from  which 
the  city  of  Ladysmith  appeals. 

For  the  appellant  there  was  a  brief  by  McGill  &  Williams 
and  Charles  Kinvan,  all  of  Ladysmith,  and  oral  argument 
by  Mr,  Kirwan  and  Mr.  L.  E.  McGilL 
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For  the  respondent  there  was  a  brief  by  Coe  Brothers  of 
Barron,  and  oral  argument  by  C  C  Coe. 

RosENBERRY,  J.  It  is  Contended  on  behalf  of  the  appel- 
lant that  even  though  the  ordinance  adopted  July  5,  1916, 
was  at  a  time  prior  to  the  expiration  of  thirty  days  from  the 
date  of  its  introduction,  not  having  been  drawn  in  question 
within  the  time  limited  by  sec.  925 — 2\,  Stats.,  its  validity 
cannot  now  be  drawn  in  question.  While  the  statute  in 
terms  does  not  require  the  giving  of  a  notice  of  the  time  and 
place  when  and  where  the  proposed  ordinance  will  be  acted 
upon,  nevertheless  the  purpose  of  the  publication  must  be  to 
advise  those  who  are  interested  that  the  matter  is  before  the 
common  council  for  consideration.  Within  the  doctrine 
laid  down  in  Herman  v,  Oconto,  100  Wis.  351,  76  N.  W. 
364,  the  action  of  the  council  in  attempting  to  adopt  the  pro- 
posed ordinance  before  the  expiration  of  the  thirty  days 
must  be  held  to  be  a  nullity  and  to  have  no  legal  effect.  There 
is  language  used  in  Lutien  v.  Kezvaunee,  143  Wis.  242,  at 
page  247  (126  N.  W.  662,  127  N.  W.  942),  which,  if  not 
read  in  connection  with  the  facts  in  that  case,  might  warrant 
the  conclusion  that  a  statute  limiting  the  time  within  which 
the  validity  of  the  ordinance  may  be  called  in  question  would 
operate  to  make  its  adoption  valid  though  no  publication  had 
been  had.    It  is  there  said : 

"But  ninety  days  after  such  ordinance  is  adopted  the 
time  for  calling  it  in  question  expires  whether  publication  is 
defective  or  not,  and  even  if  no  publication  has  taken  place." 

The  publication  there  referred  to  is  not  the  publication  of 
the  ordinance  required  to  be  made  before  it  is  acted  upon 
by  the  council,  but  is  the  publication  of  the  ordinance  re- 
quired to  be  made  after  its  adoption.  A  statute  limiting  the 
time  within  which  the  validity  of  the  ordinance  may  be 
called  in  question  cannot  operate  to  give  vitality  to  a  pro- 
ceeding which  is  void  and  therefore  without  legal  effect. 

The  question  then  arises  whether  or  not  the  action  taken 
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by  the  council  on  May  1,  1917,  adopting  the  ordinance  is 
valid.  The  trial  court  was  of  the  opinion  that  it  was  invalid 
because  the  council  had  not  acted  within  a  reasonable  time 
after  the  publication  of  the  ordinance.  The  statute  prescrib- 
ing no  time  within  which  the  ordinance  must  be  acted  upon, 
any  limitation  upon  the  power  of  the  council  in  the  premises 
must  arise  by  implication  of  law.  It  is  not  to  be  supposed 
that  the  proceedings  had  which  resulted  in  the  publication  of 
the  ordinance  would  authorize  the  adoption  of  the  ordinance 
two,  or  three,  or  five  years  after  the  time  of  its  publication. 
We  are  of  the  opinion  that  the  council  is  required  to  act 
within  a  reasonable  time.  Is  a  delay  of  nine  months  un- 
reasonable? Upon  this  point  we  find  very  little,  if  any,  help 
from  the  authorities.  A  much  shorter  time  is  prescribed  by 
statute  in  many  cases  where  local  legislative  and  administra- 
tive bodies  are  required  to  act.  While  a  delay  of  nine 
months  is  long  and  might  permit  the  adoption  of  the  ordi- 
nance without  those  interested  having  notice,  nevertheless 
we  do  not  feel  that  we  can  say  that  such  an  unreasonable 
length  of  time  had  elapsed  as  to  make  the  action  of  the  coun- 
cil void.  We  must  hold,  therefore,  that  the  ordinance  was 
legally  adopted  and  is  in  full  force  and  effect,  that  the  ter- 
ritory sought  to  be  attached  to  the  city  of  Ladysmith  is  a 
part  of  that  city,  and  that  the  city  is  entitled  to  judgment 
accordingly. 

It  is  contended  that  the  ordinance  was  not  sufficiently  de- 
scribed in  the  resolution  which  in  terms  adopted  the  ordi- 
nance. It  is  clear  that  no  one  was  misled  in  this  matter — 
that  no  other  ordinance  by  any  possibility  could  have  been 
referred  to.  The  language  of  the  resolution  was  "that  the 
ordinance  annexing  the  territory  be  adopted,"  Under  the 
facts  shown  in  this  case  we  think  this  a  sufficient  reference. 

Other  questions  discussed  become  immaterial  in  the  view 
which  we  take  of  the  case. 

By  the  Court. — ^Judgment  reversed,  with  directions  to  th^ 
trial  court  to  proceed  as  indicate^  in  the  opInJoHt 
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Lamberson,  Respondent,  vs.  Lamberson  and  others, 
f  Appellants. 

June  I — December  13,  igzt. 

Specific  performance:  Land  contract  of  father  to  son:  Evidence: 
Sufficiency:  Witnesses:  Competency:  Transactions  with  de- 
ceased persons:  Waiver  of  incompetency:  Opening  door: 
Adverse  examination:  Use:  Appeal:  Findings  not  essential 
to  judgment, 

1.  In  an  action  to  compel  the  conveyance  by  the  executor  of  land 

deeded  to  plaintiff  by  decedent,  his  father,  where  plaintiff 
was  fully  examined  under  sec.  4096,  Stats.,  before  trial  and 
cross-examined  at  the  trial  as  to  portions  of  such  examina- 
tion, and  defendants  made  his  deposition  a  part  of  the  record 
wiWiout  qualification,  plaintiffs  testimony  therein  concerning 
transactions  with  deceased  became  admissible. 

2.  While  an  adverse  examination  is  not  a  part  of  the  record  until 

offered,  the  party  taking  it  may  offer  it,  whether  the  party 
examined  be  present  or  not  (sub.  2^  sec.  4096,  Stats.) ;  and 
though  it  cannot  be  offered  by  the  party  whose  deposition  is 
taken,  it  may  be  used  by  hirti  when  offered  as  evidence  for  the 
other  party,  as  though  he  were  called  in  rebuttal  to  testify 
concerning  transactions  therein  testified  to. 

3.  The  evidence  in  this  case  is  held  sufficient,  in  view  of  the  rela- 

tions shown  to  have  existed  between  the  father  and  the  son,  to 
support  a  finding  that  plaintiff  and  decedent  signed  &  1^^ 
contract  covering  the  property  in  Question,  that  iti  terms  were 
substantially  as  testified  to,  and  that  it  was  intended  to  vest 
title  in  plaintiff,  though  the  latter  did  not  take  possession,  de- 
manded no  accounting,  and  made  no  assertion  of  oivticrship 
during  his  father's  life. 

4.  Findings  not  essential  to  support  the  judgment  may   be  dis- 

regarded. 

5.  Evidence  as  to  the  relationship  between  the  parties,  the  under- 

startdihg  of  members  of  the  family  that  plaintiff  was  not 
physically  fitted  to  manage  a  farm,  that  he  was  occtspi^  ^" 
other  pursuits  with  the  approval  and  consent  of  his  j>arcnts, 
that  his  father  was  able  to  supervise  the  management:  of  the 
firm  and  arranged  to  have  it  conducted  by  plaintiffs  brothers 
or  their  sons,  together  with  plaintiff's  natural  hesitancy,  in 
such  circumstances,  to  deal  with  his  father  on  a  strictly  busi- 
ness basis,  is  held  to  justify  the  conclusion  of  the  trial  court 
that  he  did  not  abandon  his  rights  under  the  contract,  though 
he  did  not  occupy  and  manage  the  farm. 
SiEBECKER,  C.  J.,  and  Owen,  J.,  dissent. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Trem- 
pealeau county:  Levi  H.  Bancroft,  Judge.    Affirmed. 

The  plaintiff  brought  this  action  to  compel  conveyance  to 
him  of  a  certain  farm  of  160  acres  in  Trempealeau  county, 
Wisconsin,  and  also  to  compel  an  accounting  for  the  profits 
from  the  same  accruing  during  the  lifetime  of  his  father,  the 
alleged  grantor,  and  from  the  defendant  Alfred  Lamberson, 
who  as  executor  of  the  father's  estate  had  subsequently  re- 
tained possession.  The  trial  was  had  before  the  Hon. 
George  Clementson,  to  whom  the  case  had  been  trans- 
ferred, and  upon  his  death  prior  to  its  determination,  by 
stipulation,  the  record  was  submitted  to  and  a  decision  made 
thereoa  by  Judge  Clementson 's  successor,  Hon.  Levi  H. 
Bancroft. 

# 

The  question  of  accounting  under  the  second  cause  of 
action  was  sent  to  a  referee  for  hearing,  and  upon  stipula- 
tion by  the  parties  there  a  determination  was  had  that  the 
debits  and  credits  on  any  such  accounting  were  equal  and  no 
amount  due  either  party  from  the  other  in  such  matter.  Such 
finding  of  the  referee  was  confirmed  by  the  judgment  herein. 

John  C.  Lamberscxi  owned  and  managed  considerable 
farm  property  in  the  neighborhood  of  Whitehall  in  said 
Trempealeau  county.  His  family  consisted  of  his  wife  and 
four  children,,  in  the  order  of  their  ages  as  follows:  Alfred, 
Bemice  Lowe,  George,  and  Lloyd,  Lloyd  was  the  only 
minor  and  about  nineteen  years  of  age  in  December,  1901, 
and  then  living  with  his  parents.  In  November,  1901,  John 
C.  Lamberson  was  stricken  with  what  appeared  to  have  been 
some  trouble  with  his  heart,  from  which  he  recovered  shortly 
thereafter  to  a  considerable  extent,  yet  he  never  thereafter 
carried  on  the  active  management  of  his  property.  A  short 
time  thereafter  he  gave  up  his  home  at  Whitehall,  purchased 
a  homestead  at  Winona,  Minnesota,  and  resided  there  with 
his  wife  until  his  death  in  1917.  From  about  the  1st  of 
December,  1901,  and  during  substantially  the  whole  of  said 
month  he  gave  considerable  and  serious  consideration  to  the 
matter  of  disposing  of  his  property  interests  in  case  of  his 
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death.  He  consulted  with  Mr.  Ekem,  then  practicing  law 
at  Whitehall,  and  numerous  drafts  were  prepared  by  Mr. 
Ekern  of  land  contracts  as  to  certain  real  estate  and  also 
forms  of  wills.  The  record  does  not  disclose  which,  if  any, 
of  such  proposed  wills  were  signed  by  him  at  that  time. 

He  submitted  to  the  three  older  children  some  at  least  of 
such  proposed  land  contracts  and  wills  and  invited  sugges- 
tions from  such  children  with  reference  to  their  contents.  He 
had  in  April,  1897,  conveyed  to  the  second  son,  George,  a 
farm,  the  deed  therefor  placed  in  escrow  with  a  bank  at 
Whitehall,  which  was  not  to  be  delivered  to  George  until 
after  the  death  of  the  father.  It  remained  there  until  after 
the  father's  death  and  was  then  recorded.  This  conveyance 
was  expressly  referred  to  in  the  several  drafts  of  subsequent 
wills  and  expressly  confirmed  and  ratified  in  the  probated 
will  of  Mr.  Lamberson  made  in  1915. 

In  December,  1901,  it  appears  that  he  had  left  three  farms, 
one  of  which  consisted  of  about  160  acres,  forty  acres  of 
which  had  formerly  belonged  to  a  man  by  the  name  of 
Daggett  and  120  to  a  man  named  Dowd,  and  which  was 
designated  at  times  by  Mr.  Lamberson  and  the  family  as  the 
Dowd-Daggett  farm,  which  is  the  one  here  involved. 

Some  question  was  raised  on  the  trial  as  to  whether  Mr. 
Lamberson  owned  the  entire  interest  in  this  property  in 
December,  1901,  but  it  is  not  deemed  material  in  the  disposi- 
tion of  this  case,  for  it  is  alleged  in  the  complaint  and  ad- 
mitted in  the  answer  that  he  was,  at  the  time  of  the  transac- 
tion here  involved,  the  owner  of  said  farm. 

On  December  24,  1901,  Mr.  and  Mrs.  Lamberson  signed 
and  acknowledged  two  copies  each  of  land  contracts  to  the 
sons  George  and  Alfred,  respectively,  of  two  of  the  three 
several  farms.  One  land  contract  was  written  out  in  full  in 
t)rpewriting,  the  other  was  on  a  printed  blank,  filled  in  by 
typewriting,  and  each  set  dated  as  of  December  i8tk. 
Each  fixed  a  purchase  price  for  the  respective  pieces,  with  a 
provision  that  the  payment  of  the  substantial  part  of  such 
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ptirchase  price  was  not  to  be  made  until  after  the  death  of 
the  father,  and  provided  for  annual  payments  of  interest 
during  his  lifetime  at  a  rate  of  approximately  three  per  cent. 

Alfred  and  George  entered  into  possession  of  such  farms 
and  continued  to  hold  the  same  until  the  death  of  the  father. 
Such  land  contracts  were  not  recorded  during  the  father's 
lifetime.  One  copy  of  the  land  contract  to  George  was  kept 
by  him,  and  both  copies,  the  one  in  George's  and  the  one  in 
the  father's  possession,  had  indorsed  upon  the  backs  thereof 
the  payments  made  from  time  to  time  of  the  interest.  The 
typewritten  duplicates  of  the  land  contract  to  Alfred  were 
both  kept  by  the  father  in  the  bank  with  his  other  papers  and 
to  which  it  appears  Alfred  also  had  access.  The  indorse- 
ments of  payments  were  made  on  but  one  of  these  land 
contracts. 

After  the  death  of  the  father  there  was  found  among  his 
papers  a  land  contract  with  the  plaintiff's  name  as  grantee 
and  which  had  been  signed  by  the  father  and  mother.  This 
was  taken  with  other  papers  by  the  son  Alfred  and  placed  in 
a  box  in  the  vault  in  the  bank  at  Whitehall,  and,  as  appears 
from  his  testimony,  upon  making  a  search  therefor  at  his 
mother's  request  some  ten  days  or  two  weeks  subsequently 
he  was  unable  to  find  the  same  and  it  was  not  produced  at 
the  trial.  Due  notice  to  produce  the  same  was  given  on  be- 
half of  the  plaintiflf  to  defendants  prior  to  the  trial. 

The  mother,  widow  of  John  C.  Lamberson,  testified  that 
she  did,  on  December  23,  1901,  with  her  husband,  sign  a 
land  contract  of  the  160  acres  in  which  the  son  Lloyd's 
name  appeared  as  grantee.  She  testified  that  she  neither 
saw  it  signed  by  Lloyd  nor  delivered  to  him,  he  coming  into 
Mr.  Ekem's  office,  where  the  various  transactions  were  had, 
just  as  she  was  leaving. 

The  plaintiff  never  took  possession  of  this  farm  or  as- 
sumed any  direction  with  reference  to  its  management  and 
never  demanded  any  accounting  as  to  its  proceeds  during  his 
father's  lifetime.    The  relationship  between  the  father  and 
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the  three  sons  contintied  to  be  always  friendly.  The  plaint- 
iff, apparently  with  his  parents'  consent,  was  taking  a  course 
in  a  business  college  at  about  the  time  of  the  transaction, 
was  subsequently  in  the  harness  business  at  Whitehsdl,  and 
traded  the  same  for  a  farm  in  the  northern  part  of  the  state, 
but  never  undertook  to  run  the  same,  and  was  subsequently 
and  up  to  the  father's  death  and  thereafter  employed  as  an 
accountant  for  the  Studebaker  corporation  in  Indiana^  where 
he  was  living  at  the  time  of  the  trial. 

This  particular  farm  was  for  one  season  rented  to  the  hus- 
band of  Mrs.  Lamberson's  daughter  by  a  former  marriag^e. 
Thereafter  and  until  the  death  of  the  father  it  was  rented  on 
shares  by  the  sons  Alfred  and  George  or  their  respective 
sons.  Accounts  appear  to  have  been  kept  by  the  father  dur- 
ing the  balance  of  his  life  as  to  the  transactions  with  refer- 
ence to  this  particular  farm  and  accounts  stated  by  him  from 
time  to  time  with  reference  to  the  charges,  expenses,  and 
proceeds  thereof.  In  such  of  the  statements  as  are  in  evi- 
dence it  appeared  that  it  was  therein  designated  by  the  de- 
ceased under  the  term  "Dowd"  or  "Daggett"  farm.  No 
writing  was  produced  in  which  the  deceased  designated  it  as 
belonging  to  Lloyd  or  appeared  to  keep  an  account  of  it  with 
him. 

In  one  of  the  drafts  of  his  proposed  will  drawn  in  De- 
cember, 1901,  and  preserved  in  Mr.  Ekern's  files,  he  speaks 
of  three  land  contracts  to  the  three  sons,  naming  them.  In 
1915,  apparently  upon  ascertaining  that  he  was  then  suf- 
fering from  cancer,  he  executed  his  last  will,  subsequently 
admitted  to  probate,  in  which  he  specifically  devises  this 
particular  160-acre  farm  to  the  son  George  subject  to  a 
charge  of  $7,000,  making  no  reference  to  any  possible  in- 
terest of  Lloyd  in  the  same.  The  general  nature  of  this  will 
appears  to  have  been  known  at  about  the  time  of  its  execu- 
tion to  the  sons  Alfred  and  George,  Neither  his  wife  nor 
daughter,  however,  had  any  information  concerning  the 
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same  prior  to  his  death  as  they  had  of  his  proposed  wills 
in  1901. 

The  daughter,  Mrs.  Lowe,  testified  to  her  father  having 
brought  to  her  in  the  early  part  of  December,  1901,  three 
proposed  forms  of  land  contracts  unsigned  and  also  of  a  will, 
that  she  and  her  father  read  them  over  at  the  time  and  dis- 
cussed them,  and  particularly  the  contract  for  Lloyd,  and 
that  in  the  form  of  will  shown  her  at  that  time  the  fact  of 
the  execution  of  three  land  contracts  was  expressly  men- 
tioned ;  that  she  was  asked  by  her  father  to  discuss  the  vari- 
ous documents  with  her  husband  and  write  fully  her  opinion. 
She  did  so  write  him  a  letter  in  the^  record,  of  December  9, 
1901.  She  further  testified  that  on  New  Year's  day  fol- 
lowing her  father  came  to  her  house  and  stated  to  her:  "I 
have  got  those  papers  all  signed  up  now  and  everything  is 
finished  and  it  doesn't  make  any  diflFerence  whether  I  am 
dead  or  alive."  That  at  the  time  of  the  first  interview  he 
expressed  himself  as  not  intending  that  Lloyd  should  go 
on  the  farm  owing  to  Lloyd's  condition*  of  health  and  that  he 
could  do  better  at  some  other  kind  of  work,  and  that  he,  the 
fathej",  could  just  as  well  manage  the  place,  the  other  two 
boys  living  right  near  there. 

On  Mrs.  Lowe's  cross-examination  she  was  asked  by  de- 
fendants' counsel  as  to  whether  she  knew  that  there  was  a 
contract  signed  by  Lloyd,  and  the  following  took  place: 

"A,  My  father  said  it  was  signed.  That  is  all  I  know 
about  it.  Q.  Simply  said  it  was  signed  ?  A.  Yes,  he  said  it 
was  signed  and  his  business  all  completed.  I  have  a  letter  in 
which  he  states  that  everything  is  done.  Q.  I  am  not  asking 
for  your  letter  now.  A.  All  right."  (No  reference  appears 
to  have  been  subsequently  made  on  the  trial  to  this  letter  nor 
was  it  produced. ) 

She  further  testified  on  direct  examination  that  a  number 
of  times  subsequently  he  spoke  of  this  farm  as  being  Lloyd's 
place. 
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The  mother  also  testified  that  it  was  referred  to  by  the 

\  father  between  1901  and  1907  as  Lloyd's  place.    A  lady 

who  lived  near  the  family  in  Winona,  while  visiting  at 

Whitehall,  was  also  told  by  the  father  that  this  farm  was 

Lloyd's  and  that  he  had  given  three  farms  to  his  sons. 

At  the  close  of  the  oral  testimony,  when  defendants'  coun- 
sel stated  that  he  was  through  with  their  part  of  the  case,  he 
also  stated  that  there  were  certain  depositions  taken  in  the 
matter  which  were  to  be  considered  as  in  the  case,  plaintiff's 
counsel  stating  that  it  was  the  same  for  their  side  with  ex- 
aminations they  had  also  taken.  Defendants'  counsel  then 
stated  that  he  referred  to  the  deposition  of  Mrs.  Lamberson, 
the  widow,  "the  adverse  examination  of  Lloyd  Lamberson'' 
and  other  depositions.  The  court  then  ruled  that  all  those 
are  now  introduced  subject  to  any  objections  that  could  be 
now  made.  Defendants'  counsel  then  announced  that  their 
case  was  closed. 

The  findings  of  fact  by  the  trial  court  who  determined 
the  case,  in  substance,  so  far  as  being  material  on  this  appeal, 
were  to  the  eflfect  that  the  land  contract  as  alleged  by  the 
plaintiff  was  executed  by  the  deceased  and  his  wife  Decem- 
ber 23,  1901 ; 

The  death  of  John  C.  Lamberson  leaving  a  last  will  which 
was  duly  admitted  to  probate  and  the  devising  therein  of 
the  lands  in  question  to  the  defendant  George  Lamberson; 

That  after  the  making  of  the  contract  of  December  23, 
1901,  the  original  of  said  contract  was  by  mutual  consent 
left  in  the  possession  of  John  C.  Lamberson ; 

That  by  mutual  arrangement  between  the  parties  to  such 
contract  John  C.  Lamberson  was  left  in  possession  and  was 
to  receive  the  rents  and  profits  and  pay  the  taxes  and  assess- 
ments and  account  to  the  plaintiflF  for  any  difference  over 
and  above  such  and  the  $125  annual  pajrment  specified  in 
said  contract ; 

The  readiness  and  ability,  during  the  lifetime  of  John  C 
Lamberson,  of  the  plaintiflF  to  pay  an)rthing  that  might  be 
due  from  him  on  account  of  said  contract  and  the  same  so 
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far  as  the  executor  is  concerned,  but  that  plaintiff  was  un- 
able at  any  time,  either  from  the  said  John  C.  Lamberson  or 
his  executor,  to  obtain  any  statement  of  account  in  such  mat- 
ter and  has  therefore  been  unable  to  pay  the  same ; 

That  the  plaintiff  has  demanded  possession  of  the  real 
estate  and  an  accounting  with  the  executor ; 

That  there  has  been  a  refusal  on  the  part  of  the  executor 
to  convey,  and  the  defendant  George  Latnberson  claims  an 
interest  in  the  said  real  estate  under  the  will  aforesaid ; 

That  the  contract  has  never  been  revoked  or  abandoned 
by  the  parties  thereto  and  is  still  of  force  and  effect. 

As  conclusions  of  law : 

First,  that  the  plaintiff  is  entitled  to  judgment  for  the 
immediate  possession  of  the  land ; 

Second,  for  an  accounting; 

Third,  that  the  defendant  George  Lamberson  is  barred 
from  all  right,  title,  and  interest  in  and  to  the  real  estate. 

As  appears  from  his  memorandum  decision,  the  trial  court 
deciding  the  case  considered  the  evidence  of  the  plaintiff  as 
to  the  execution  of  the  contract  by  the  deceased  and  in  effect 
overruled  the  objection  interposed  by  defendants  to  such 
testimbny,  but  apparently  on  the  ground  that  the  proper 
objection  had  not  been  interposed. 

From  the  judgment  entered  in  favor  of  the  plaintiff  the 
defendants  Alfred  Lamberson,  as  executor,  and  Gedrge 
Lamberson  have  appealed. 

For  the  appellants  there  was  a  brief  by  Taumey,  Smith 
&  Tawney  of  Winona,  Minnesota,  and  Ole  /.  Eggum  of 
Whitehall,  and  oral  argument  by  Mr.  Eggum  and  Mr.  W.  /. 
Smith. 

For  the  respondent  there  was  a  brief  by  Cowie  &  Hale  of 
La  Crosse  and  A.  V.  A.  Peterson  of  Whitehall,  and  oral 
argument  by  Quincy  H.  Hale. 

The  following  opinion  was  filed  October  18,  1921 : 

EscHWEiLER,  J.  Laying  aside  for  the  time  consideration 
of  the  testimony  of  the  plaintiff,  there  is  ample  evidence  in 
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the  record  upon  which  the  findings  of  the  court  can  and 
should  be  upheld  so  far  as  they  determine  that  a  land  con- 
tract for  this  farm  of  160  acres  was  signed  by  John  C. 
Lamberson  and  his  wife  on  December  23,  1901,  at  Mr. 
Ekern's  office  at  Whitehall  and  on  an  occasion  when  the 
plaintiff  was  at  the  same  office.  The  testimony  of  Mrs. 
Lamberson  was  properly  received,  and  without  objection,  to 
that  effect.  It  also  appears  from  defendants'  own  testimony 
that  a  land  contract  wherein  Lloyd  Lamberson  was  named 
as  grantee  and  signed  by  John  C.  Lamberson  and  his  wife 
was  found  among  the  father's  papers  in  the  safety-deposit 
box  after  his  death.  It  therefore  may  be  considered  as 
conclusively  shown  that  Mr.  Lamberson,  then  evidently  con- 
sidering the  future  disposition  of  all  of  his  property  and  giv- 
ing by  his  land  contracts  of  December  24th  two  of  these 
three  farms  to  Alfred  and  George,  did  on  the  preceding  day 
go  so  far  at  least  as  to  have  reduced  to  writing  and  signed  by 
himself  and  wife  a  land  contract  making  the  plaintiff  the 
grantee,  under  substantially  similar  conditions,  of  the  re- 
mainder of  his  real  estate,  the  farm  here  involved.  He  had 
thus  evidently  by  December  23d  and  24th  reached  a  definite 
and  declared  conclusion  as  to  the  disposition  he  wished  to 
make  of  his  property,  and  in  accordance  with  the  sugges- 
tions, in  a  general  way  at  least,  embodied  in  the  forms  of 
contracts  and  wills  that  had  been  submitted  to  the  two 
older  sons  and  the  daughter  and  concerning  which  the  ad- 
vice of  each  of  them  had  been  sought.  It  negatively  appears 
that  Lloyd,  the  youngest,  a  minor  and  not  deemed  presently 
able  to  carry  on  farm  work,  was  not  consulted  concerning 
the  matter,  although  evidently  the  subject  of  the  parents* 
solicitude  and  aflFection.  As  late  as  December  19th,  in  a 
letter  to  the  son  Alfred,  the  father  says,  "Look  the  con- 
tracts over  and  see  if  they  are  what  you  expected  and  let 
me  know  by  return  mail  as  my  ivill  has  got  to  be  based  on 
these  contracts,"    No  suggestion  appears  in  the  record  that 
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any  objection  was  made  by  any  of  the  three  older  children  to 
the  fairness  of  the  proposed  division  or  the  particular  pro- 
vision for  Lloyd. 

George  testifies  that  he  knew  the  father  contemplated  giv- 
ing Ufoyd  the  Dowd-Daggett  farm  about  the  time  that  his, 
George's,  contract  and  Alfred's  contract  were  made  out.  He 
also  testifies  that  he  saw  all  three  contracts  at  about  that  time, 
that  Alfred's  was  then  executed,  his  was  not,  and  Lloyd's 
was  not.  It  is  evident,  however,  from  the  face  of  the  land 
contracts  to  Alfred  and  George,  in  each  of  which  the  date  of 
acknowledgment  of  December  24th  is  written  in  with  pen 
and  ink  rather  than  by  typewriter,  that  he  must  be  confused 
or  mistaken  as  to  the  precise  time  when  he  saw  these  land 
contracts,  because  it  is  a  verity  that  the  contract  to  Lloyd 
was  signed  and  preceding  either  of  the  others. 

The  preservation  by  the  father  of  this  signed  land  con- 
tract to  his  youngest  son  among  his  valuable  papers  rather 
than  leaving  them  in  Mr.  Ekern's  office  files,  as  was  the  case 
with  the  drafts  of  the  unexecuted  wills  and  land  contracts ; 
the  evident  intention  in  December,  1901,  of  making  a  com- 
plete future  disposition  of  all  of  his  real  property ;  the  absence 
of  anything  showing  that  he  was  wavering  in  his  mind  as  to 
whether  he  would  give  this  160-acre  farm  to  either  Alfred 
or  George  rather  than  to  Lloyd;  the  disposition  he  was  then 
making  and  did  make  for  these  two  elder  brothers ;  the  fact 
that  the  only  changes  suggested  during  this  period  were 
more  as  to  matters  of  detail  than  as  to  the  general  scheme ; 
his  stating  to  the  daughter  New  Year's  day  that  all  was  fin- 
ished, are  very  persuasive  in  confirming  the  conclusion  of  the 
trial  court  that  there  was  then  a  completed,  effectuated  dis- 
position of  all  of  his  real  property  by  the  signing  and  ac- 
knowledging of  three  land  contracts  of  equal  force  and  valid- 
ity, rather  than,  as  contended  by  defendants,  a  halting  by  him 
after  he  and  his  wife  had  signed  and  acknowledged  the  land 
contract  to  Lloyd  and  thereby  changing  in  such  substantial 
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manner  his  general  scheme  for  division  and  as  against  his 
youngest  child  and  without  any  apparent  cause  for  so  exclud- 
ing him. 

The  apparent  assertion  by  the  father  in  his  last  will,  made 
in  1915,  of  a  then  contrary  intent  as  to  this  farm  by  his 
devise  thereof  to  George,  can  have  no  weight,  therefore,  in 
the  disposition  that  must  be  made  here  of  the  rights  of  the 
plaintiff  arising,  if  at  all,  by  the  transaction  of  December, 
1901.    Jones  v.  Caird,  153  Wis.  384,  386,  141  N.  W.  228. 

Considerable  stress  is  laid  by  appellants  upon  the  testi* 
mony  of  Mr.  Ekem  and  his  then  stenographer  to  the  effect 
that  the  copy  of  the  signed  land  contract  to  the  plaintiff 
which  was  found  in  the  office  files  as  late  as  1919  was  the 
original  ribbon  copy  and  the  one  which,  imder  the  custom  of 
the  office,  would  be  the  one  to  be  signed  by  the  parties,  and 
upon  the  improbability  of  the  sister,  Mrs.  Lowe,  being  able  to 
recollect  the  description  of  the  property  covered  by  the  land 
contract;  but  these  are  not  of  much  significance  in  view  of 
the  undisputed  fact  that  some  form  of  a  land  contract  was 
signed  by  Mr.  and  Mrs.  Lamberson  with  Lloyd  named  as 
grantee,  that  Mrs.  Lamberson  knew  that  it  was  of  this  par- 
ticular property,  that  it  was  subsequently  so  referred  to  by 
the  father  as  being  plaintiff's  farm,  and,  perhaps  what  is 
more  significant  than  all,  that  Alfred  Lamberson,  executor 
of  the  estate,  the  only  one  who  saw  the  contract  after  the 
father's  death,  does  not  testify  that  such  contract  was  not  of 
this  particular  farm ;  also  that  there  was  no  other  real  estate 
belonging  to  Mr.  Lamberson  at  that  time  than  this  farm 
which  was  not  then  disposed  of  by  deed  or  land  contracts  to 
the  other  sons. 

Unless  defendants  have  by  their  procedure  on  the  trial 
waived  the  objection  which  was  properly  interposed  under 
sec.  4069,  Stats.,  as  to  the  want  of  competency  of  Lloyd 
to  testify  to  a  transaction  or  communication  with  his  father 
now  deceased,  his  testimony  as  to  the  contents  of  the  land 
contract  of  December  23,  1901,  cannot  be  properly  consid- 
ered in  this  case.    Felz  v.  Estate  of  Felz,  170  Wis.  550,  553, 
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174  N.  W.  908.  And  the  same  would  hold  good  as  to  his 
testimony  of  his  signing  the  land  contract  in  the  presence 
of  his  father,  having  then  received  it  and  immediately  re- 
turning it.  Jackman  v.  Inman,  137  Wis.  30, 118  N.  W.  189 ; 
Chase  v.  Woodruff,  138  Wis.  641,  646,  120  N.  W.  499. 

We  think,  however,  that  this  testimony  of  the  plaintiff  was 
properly  before  the  trial  court  for  consideration  in  disposing 
of  this  case.  On  the  adverse  examination  of  plaintiff,  taken 
at  the  instance  of  the  defendants  more  than  a  year  prior  to 
the  trial,  he  was  examine^  fully  by  defendants'  cotmsel  upon 
a  stipulated  notice  that  he  should  produce  on  such  examinaf 
tion  the  written  evidence,  records,  etc.,  of  transactions  be- 
tween plaintiff  and  said  John  C.  Lamberson.  He  was  there 
asked  as  to  whether  he  took  any  part  in  the  leasing  of  the 
farm  after  December,  1901 ;  as  to  having  the  original  or  a 
copy  of  the  alleged  contract  of  December  23,  1SK)1,  and  tes- 
tified without  objection  that  he  did  have  the  original  in  his 
possession  at  the  time  it  was  signed  by  him  and  at  the  date 
thereof ;  as  to  the  number  of  copies  that  were  signed ;  and  in 
response  to  a  question  as  to  whether  he  could  recall  the  con- 
tents of  the  alleged  contract  he  answered : 

"I  know  the  general  provisions  of  all  three  contracts,  as  I 
read  them  at  the  time  I  signed  my  contract,  and  Mr.  Lam- 
berson was  particularly  careful  about  showing  me  the  other 
boys'  contracts,  and  I  read  these  contracts  as  well  as  my  own 
and  read  the  will  made  at  that  time  providing  for  the  dis- 
posal of  his  property,  in  which  will,  I  believe,  these  contracts 
are  all  mentioned." 

Defendants'  counsel  then  moved  to  strike  out  all  that  part 
of  the  answer  after  the  words,  "I  know  the  general  provi- 
sions of  all  three  contracts,  as  I  read  them  at  the  time  J 
signed  my  contract,"  as  being  unresponsive  to  the  question. 
This  objection,  however,  was  not  renewed  at  the  trial. 

When  called  as  a  witness  on  his  own  behalf  at  the  opening 
of  the  trial  he  testified  without  objection  as  to  being  called 
by  his  father  to  Mr.  Ekern's  office  December  23,  1901,  and 
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that  a  written  instrument  was  handed  him  at  that  time  which 
he  read  over  carefully.  Defendants'  counsel  then  objected 
to  his  testifying  to  the  effect  that  he  was  asked  to  sign  it 
by  his  father,  on  the  ground  that  it  was  incompetent  as 
being  a  conversation  with  a  deceased  person.  The  court  re- 
ceived it  subject  to  the  objection,  and  plaintiflf  then  testified 
that  he  did  sign  it  in  the  presence  of  two  witnesses  and  after 
the  signatures  of  his  father  and  mother  were  made. 

The  suggestion  then  being  made  that  the  contract  was  lost,* 
which  was  not  disputed,  he  was  permitted  to  testify  as  to  its 
contents,  over  objection  on  the  ground  that  it  related  to  a 
transaction  with  a  deceased  person.  He  also  testified  that  he 
turned  his  contract  over  to  his  father  the  same  day  for  safe- 
keeping, objection  being  interposed  by  defendants  to  this  as 
a  transaction  with  a  deceased  person.  The  court  overruled 
the  objection. 

On  cross-examination,  referring  to  his  direct' examination 
as  to  the  transaction  of  December  23,  1901,  in  Mr.  Ekem's 
office,  he  was  asked  by  defendants'  counsel  who  was  present 
at  the  time  that  he  signed  his  copy  and  his  father's  copy.  He 
was  then  interrogated  concerning  certain  portions  of  his 
adverse  examination  before  trial  on  the  subject  of  how  many 
copies  were  executed  and  whether  he  had  not  there  testified 
that  he  had  signed  his  name  only  once  and  that  he  did  not 
carry  the  paper  away  with  him  and  had  not  seen  it  since.  He 
was  further  cross-examined  as  to  the  contract  providing  that 
he  was  to  have  possession  immediately;  as  to  the  form  of 
the  contract,  and  as  to  when  he  signed  the  document,  answer- 
ing that  he  signed  it  after  his  father  and  mother  had  signed  it. 

On  redirect  examination  plaintiflf's  counsel  asked  to  have 
the  witness  testify  as  to  all  that  W2.s  iSiaid  between  his  father 
and  himself  at  the  time  of  the  execution  of  the  contract.  The 
court  held  that  there  was  not  sufficient  opening  of  the  door 
by  the  adverse  party  to  permit  him  to  so  testify,  and  nothing 
further  was  done  in  this  regard  on  the  trial. 
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We  think  that  the  use  on  the  cross-examination  of  the 
plaintiff  by  defendants'  counsel  of  the  portion  of  the  depbsi- 
tion  of  plaintiff  as  an  adverse  witness  was  sufficient  opening 
of  the  door  to  permit  the  witness's  testimony  as  to  his  sign- 
ing of  the  contract  after  the  father  and  mother  had  signed  it 
to  st£md  as  a  part  of  his  case. 

Manifestly  if  this  examination  of  the  plaintiff  had  been 
made  at  the  trial  by  defendants  calling  hiiti  as  an  adverse 
witness  under  sec.  4068,  Stats.,  the  door  would  have  been 
opened  by  such  examination  to  permit  the  plaintiff  to  tes- 
tify in  that  regard  at  least.  Drinkwine  v,  Gruelle,  120  Wis. 
628,  632,  98  N.  W.  534.  It  was  as  effectual  as  though  it 
had  been  based  upon  an  express  offer  on  defendants'  part  so 
to  examine  as  to  the  transaction,  as  in  Johnson  v.  Bank  of 
Wisconsin,  163  Wis.  369,  373,  158  N.  W.  59. 

Furthermore,  the  defendants  themselves  made  all  the 
plaintiff's  testimony  on  his  adverse  examination  part  of  the 
record  in  this  case  by  their  offer  of  the  whole  of  the  deposi- 
tion without  qualification  or  reservation  of  any  kind  at  t|;ie 
closing  of  the  testimony.  While  it  is  true  that  such  a  deposi- 
tion is  not  a  part  of  the  record  on  the  trial  until  it  be  offered, 
yet  the  express  right  is  given  by  sub.  2,  sec.  4096,  Stats.,  to 
the  party  taking  the  examination  to  offer  the  same  whether 
the  party  so  examined  be  present  or  not.  It  is  also  true  that 
such  cannot  be  offered  by  the  party  whose  deposition  is  thus 
taken  {Lange  v,  Meckel,  171  Wis.  59,  175  N.  W.  788,  and 
followed  in  Thomas  v,  Lockwood  Oil  Co,  174  Wis.  486,  182 
N.  W.  841),  yet  by  defendants'  own  offer  of  the  depositibn 
they  made  it  their  own  evidence,  subject  to  proper  objec- 
tions to  the  whole  or  parts  thereof  by  the  other  party. 
Maldaner  v.  Smith,  102  Wis.  30,  40,  78  N.  W.  140;  Sio%x 
Land  Co.  v.  Ewing,  165  Wis.  40,  45,  160  N.  W.  1059.  The 
testimony  thus  made  a  part  of  the  record  may  as  properly 
be  used  by  the  plaintiff  in  the  consideration  of  this  case  as 
though  he  had  been  called  in  surrebuttal  to  testify  as  to 
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transactions  concerning  which  the  defendants  had  already 
thus  offered  evidence,  as  was  done  in  the  case  of  Anderson 
V,  Anderson,  136  Wis.  328,  331,  117  N.  W.  801. 

We  are  satisfied,  therefore,  that  there  was  in  the  record 
ample  to  support  the  finding  of  the  court  that  there  was 
a  signing  of  this  land  contract  by  the  plaintiff  as  well  as  by 
the  father  and  mother,  that  it  covered  the  property  in  ques- 
tion, that  its  terms  were  substantially  as  testified  to  by  the 
plaintiff  and  the  other  witnesses,  and  that  it  was  intended  to 
be  and  considered  an  effectual  transaction  whereby  the  minor 
son,  then  a  member  of  the  family  and  under  the  father's  di- 
rection and  control,  became  vested  with  the  same  rights  in 
and  to  the  real  estate  described  in  his  land  contract  as  did 
the  sons  George  and  Alfred  in  their  respective  pieces.    That 
possession  was  not  taken  by  Lloyd  of  his  piece  of  land,  as 
was  done  by  Alfred  and  George  of  their  respective  portions, 
that  no  accounting  was  ever  demanded  by  Lloyd  during  his 
father's  lifetime,  and  no  assertion  of  ownership  made  by 
him  during  that  period,  is  not  sufficient  in  our  judgment,  in 
view  of  the  situation  and  relationship  existing  between  the 
two,  to  overthrow  the  findings  of  the  trial  court. 

The  plaintiff  was  not  permitted  to  testify  as  to  any  express 
agreement  between  his  father  and  himself  in  December, 
1901,  for  the  carrying  on  of  the  farm  thereafter,  if  any  such 
agreement  were  made,  and  the  findings  excepted  to  by  de- 
fendants to  the  effect  that  there  was  such  agreement  are 
without  direct  evidence  for  their  support;  but  in  view  of 
what  has  already  been  said  such  findings  are  not  essential  to 
support  the  judgment  and  may  therefore  be  disregarded. 

It  is  also  unnecessary  to  consider  whether  actual  manual 
delivery  of  a  land  contract  by  the  grantor  to  grantee  is  es- 
sential in  order  to  perfect  the  contract,  for  there  is  sufficient 
evidence,  as  indicated  above,  to  warrant  the  court's  conclu- 
sions that  the  transaction  between  the  father  and  the  plaint- 
iff was  completed.  The  relationship  between  the  parties; 
the  evident  understanding  by  all  members  of  the  family  that 
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Lloyd  was  not  fitted  for  the  work  required  to  successfully 
manage  a  farm  of  that  size,  and  that  he  was,  with  his  par- 
ents' evident  approval  and  consent,  occupied  in  other  pur- 
suits; that  the  father  was  so  situated  that  he  could  in  a 
general  way  supervise  the  management  of  this  farm  and  did 
arrange  to  have  it  conducted  by  the  sons  Alfred  and  George 
or  their  respective  sons;  the  hesitancy  that  would  naturally 
arise  between  a  son  so  placed  as  was  the  plaintiff,  on  evi- 
dently affectionate  terms  with  his  father,  to  deal  with  such 
parent  of  whose  bounty  he  was  thus  a  benefidary  on  a  strictly 
business  basis,  all  are  amply  sufficient  to  justify  the  conclu- 
sion of  the  trial  court  that  there  was  no  abandonment  by 
Lloyd  of  the  rights  that  he  secured  by  the  transaction  of 
December  23,  1901. 

Under  the  stipulated  facts  agreed  to  by  the  parties  to  this 
action  it  was  evident  that  an  accounting  would  have  been  an 
idle  ceremony,  as  it  stands  conceded  that  the  receipts  and 
proper  disbursements  in  the  conduct  of  this  farm  balanced. 

It  follows  from  what  is  said  that  the  conclusion  of  the 
trial  court  that  the  plaintiff  is  entitled  to  have  it  declared  that 
he  is  the  owner  of  the  farm  in  question  can  and  should  be 
upheld. 

By  the  Court, — ^Judgment  affirmed. 

SiEBECKER,  C.  J.  {dissenting).  I  cannot  concur  in  the 
decision  and  opinion  of  the  court.  Permitting  the  plaintiff 
to  testify  to  transactions  with  his  father  concerning  the  sign- 
ing and  delivery  and  plaintiff's  redelivery  of  the  land  con- 
tract in  December,  1901,  as  detailed  in  the  statement  of  the 
case  and  the  opinion  of  the  court,  clearly  shows,  in  my  opin- 
ion, that  the  trial  court  erred  in  receiving  plaintiff's  evidence 
of  those  transactions  over  defendants'  objection  under  sec. 
4069,  Stats.  Nor  can  I  concur  that  defendants  waived  this 
objection  by  their  offer  of  plaintiff's  deposition  as  an  adverse 
party  without  qualifications  before  the  reception  of  evidence 
was  closed.    To  hold  that  such  offer  so  made  after  the  court 
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had  erroneously  admitted  evidence  of  the  substantial  and 
n^terial  parts  of  such  transactions  with  the  deceased  was  an 
opening  of  the  door  on  this  subject  by  defendants,  seems  to 
me  contrary  to  the  intent  of  the  parties.  Such  offer  by 
defendants  of  plaintiff's  adverse  examination  was  manifestly 
induced  by  the  court's  erroneous  ruling  in  admitting  at  the 
trial  plaintiff's  oral  testimony  of  these  transactions  with  his 
deceased  father.  In  view  of  the  court's  action  on  this  sub- 
ject defendants'  counsel  naturally  supposed  that  all  plaintiff 
had  testified  to  on  this  point  was  before  the  court  and  would 
be  considered  in  deciding  the  case.  It  seems  plain  to  me 
that  this  court's  decision  on  this  phase  of  the  case  is  a  mis- 
interpretation of  the  defendants'  purpose  in  thus  finally 
meeting  the  trial  court's  erroneous  rulings  under  the  provi- 
sions of  sec.  4069,  Stats.  A  study  of  the  evidence  persuades 
me  that  the  trial  court's  findings  that  plaintiff's  father  con- 
veyed title  by  contract  to  the  farm  in  question  in  December, 
1901,  are  not  sustained  by  the  record  on  which  the  trial 
court  acted.  Furthermore,  if  the  evidence  of  plaintiff  con- 
cerning the  transaction  between  him  and  his  deceased  father 
in  December,  1901,  be  excluded  from  the  case,  as  I  think 
it  should  be,  because  incompetent  under  sec.  4069,  Stats., 
then  there  is  no  evidence  in  the  case  to  sustain  the  plaintiff's 
case. 

I  am  of  the  opinion  that  the  trial  court  committed  prejvi- 
dicial  error  in  receiving  plaintiff's  evidence  of  the  transaction 
with  his  deceased  father  and  improperly  based  its  findings 
on  such  evidence,  and  that  there  is  no  legal  evidence  to  sus- 
tain the  judgment  and  it  should  be  reversed. 

I  am  authorized  to  state  that  Mr.  Justice  Owen  concurs 
in  this  dissent. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
December  13,  1921. 
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Welch,  by  guardian  ad  litem,  Respondent,  vs.  Morton 

Salt  Company,  Appellant. 

September  21 — December  rj,  1^21. 

New  trial:  Newly  discovered  evidence:  Construction:  Diligence: 

Discretion  of  court, 

1.  On  a  motion  by  plaintiff  in  a  personal  injury  action  for  a  new 

trial  on  the  ground  of  newly  discovered  evidence,  such  evi- 
dence should  be  construed  favorably  to  plaintiff  in  determin- 
ing the  question  whether,  if  true,  it  shows  actionable  negli- 
gence on  the  part  of  the  defendant. 

2.  In  an  action  for  injuries  sustained  by  a  five-year-old  boy  by 

coming  in  contact  with  an  auger  salt  conveyer  in  defendant's 
plant,  where  plaintiff,  after  a  motion  for  nonsuit  had  been 
granted,  moved  for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence,  it  was  not  an  abuse  of  discretion  to  grant  a 
new  trial  where  the  new  evidence  might  show  liability  on  the 
part  of  defendant. 

3.  The  granting  of  a  new  trial  is  largely  in  the  discretion  of  the 

trial  court  and  will  not  be  disturbed  except  for  cogent  reasons. 

Appeal  from  an  order  of  the  superior  court  of  Douglas 
county:  Solon  L.  Perrin,  Judge.    Affirmed. 

Action  for  personal  injury  sustained  by  plaintiff,  an  infant 
of  about  five  years  of  age,  on  August  23,  1919,  at  defend- 
ant's salt  works  near  Tower  Bay  Slip,  Superior,  by  coming 
in  contact  with  an  auger  salt  conveyer  claimed  to  have  been 
left  uncovered.  Plaintiff  was  dumb  and  his  hearing  was 
defective  or  entirely  lacking.  The  day  before  the  accident 
he  had  been  at  the  plant  of  the  defendant  and  had  been 
chased  out  by  defendant's  employees  over  half  a  dozen  times. 
He  persisted  in  coming  back  and  was  there  at  6  o'clock  when 
defendant's  foreman  caught  him,  called  up  police  headquar- 
ters, and  asked  if  any  one  was  looking  for  a  boy  five  or  six 
years  old.  Upon  being  told  that  no  inquiries  had  come  to 
the  police  station  the  foreman  started  out  with  plaintiff  in 
his  arms  and  after  a  number  of  inquiries  was  able  to  locate 
his  home  at  432  Tower  avenue,  where  he  took  the  boy  and 
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told  his  mother  where  he  had  been  and  that  it  was  a  dan- 
gerous place  to  be.  The  next  day  at  about  half -past  4  plaint- 
iff again  appeared  in  the  cooper  shop  at  the  plant,  and  the 
evidence  is  that  the  foreman  put  him  out  and  he  went  down 
the  track.  He  next  appeared  in  the  sack  room,  where  the 
foreman,  Hangartner,  and  one  Anderson  were  cleaning  the 
machines  with  a  steam  hose.  When  discovered  he  started  to 
crawl  on  top  of  the  benches  and  play  with  the  wheel  of  one 
of  the  machines.  The  foreman  took  him  down  and  put  him 
out  through  the  door  on  the  west  side  of  the  dock.  The 
foreman  soon  after  left  the  room  for  a  few  minutes  and 
when  he  returned  to  the  sack  room  he  heard  a  scream.  He 
ran  back  to  the  screw  salt  conveyer  and  found  plaintiff  with 
his  foot  in  it.  Such  was  the  substance  of  the  evidence  as  to 
the  circumstances  under  which  plaintiff  was  injured.  At 
the  close  of  the  trial  the  court  granted  a  motion  for  a  non- 
suit  on  the  ground  that  no  negligence  On  the  part  of  the  de- 
fendant had  been  shown. 

Later  plaintiff  moved  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence.  The  nature  of  such  evidence  is 
disclosed  by  the  affidavits  of  Theodore  Rask  and  Marion 
Rask,  who  claimed  to  have  been  presetjt  at  the  time  of  the 
injury  but  were  not  called  as  witnesses.  The  affidavits  are 
as  follows: 

"Theodore  Rask,  being  first  duly  sworn,  on  oath  says  that 
he  resides  in  the  city  of  Superior,  Douglas  county,  Wiscon- 
sin, and  at  number  1008  North  18th  street;  that  he  is  in  the 
employ  of  the  Great  Northern  Railway  Company  as  a 
freight  conductor ;  that  on  the  date  of  the  accident  and  in- 
juries tcr Kenneth  Welch  in  the  building  of  the  Morton  Salt 
Company,  at  Superior,  Wisconsin,  on  or  about  August  23, 
1919,  this  affiant  was  in  said  building;  that  affiant  is  the  hus- 
band of  Marion  Rask,  who  formerly  was  employed  at  said 
Morton  Salt  Company's  plant  in  the  city  of  Superior,  Wis- 
consin; that  affiant  came  to  call  for  his  wife  between  4  and 
5  o'clock  p.  m.  on  the  day  of  the  accident ;  that  when  he  came 
in  the  little  Welch  boy  was  in  Jake  Hangartner's  arms  and 
Jake  then  spoke  to  me  and  told  me  about  the  boy  and  showed 
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me  the  tag ;  he  then  set  the  boy  down  on  the  floor,  the  boy 
walked  over  by  the  conveyer  and  toward  the  drier  room 
door.  I  saw  the  boy  standing  there  looking  into  the  drier 
room.  I  saw  the  auger  conveyer  at  that  time,  and  know  it 
was  not  covered.  In  a  few  minutes  after  I  heard  the  boy 
scream.  Jake  went  over  and  was  taking  him  out.  I  went 
over  there  and  was  present  when  Jake  took  the  boy  out.  Mr. 
Luse  came  to  our  house  some  time  in  March,  1920,  and  I 
told  him  all  I  knew  about  the  matter,  a»  I  have  stated  above ; 
he  said  that  made  it  look  bad  for  the  company.  He  inquired 
if  we  were  going  to  be  home  right  along  so  they  could  call 
us  for  witnesses  if  they  needed  us.  I  said  we  were,  that  we 
might  be  away  for  a  short  time.  We  were  home  all  the  time 
after  that  until  the  present,  except  a  few  days  we  were  on  a 
visit  in  Minneapolis.  I  didn't  know  of  the  case  being  tried 
untilNovember  19,  1920,  when  my  wife  told  me.  I  im- 
mediately phoned  Mr.  CrawlFord  that  we  were  witnesses. 
Mr.  Luse  had  told  us  that  Mr.  Crawford  was  the  attorney 
for  Mr.  Welch.  Jake  didn't  at  any  time  try  to  put  the  boy 
out  while  I  was  there." 

"Marion  Rask,  being  first  duly  sworn,  on  oath  says  that 
she  resides  at  1008  North  18th  street  in  the  city  of  Superior, 
Douglas  county,  Wisconsin,  and  is  the  wife  of  Theodore 
Rask ;  that  on  or  about  the  23d  day  of  August,  1919,  the 
date  on  which  Kenneth  Welch  was  injured  in  the  building  of 
the  Morton  Salt  Company,  at  Superior,  Wisconsin,  this  af- 
fiant was  present ;  that  affiant  was  formerly  employed  in  the 
sewing  or  packing  room  of  said  plant  of  said  company ;  that 
she  had  worked  there  in  1917  and  part  of  1918;  that  on  the 
day  of  the  accident  she  called  at  the  plant  to  find  out  if  they 
had  installed  the  other  machine  in  the  packing  room,  as  she 
intended  to  go  to  work  there  for  a  short  while  if  they  had. 
Affiant  further  says:  I  stood  outside  the  packing  room  and 
watched  two  men  using  the  steam  hose  cleaning  in  the  pack- 
ing room.  While  standing  there  Jake  Hangartner  came  up 
and  spoke  to  me,  and  he  went  into  the  packing  room.  I  went 
right  in  after  him.  Jake  talked  to  the  men  and  I  stood  there 
until  he  got  through.  Just  then  the  Welch  boy  came  in  and 
stood  on  the  steps  looking  into  the  room ;  the  boy  came  into 
the  room.  Jake  told  me  that  the  boy  was  there  the  day  be- 
fore, Jake  then  talked  to  me,  showing  me  the  machine,  and 

the  boy  climbed  upon  the  table  and  played  with  the  spout, 
Vol.  175—14 
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Jake  took  the  boy  down  and  stood  him  on  the  floor  and  con- 
tinued showing  the  machine.  The  little  boy  came  to  where 
we  were  and  started  to  take  hold  of  the  machine  Jake  was 
explaining  and  showing  to  me.  Jake  said  the  boy  was  very 
bright  and  fond  of  machinery.  The  girls  I  was  acquainted 
with  had  gone  home.  I  said  then  I'd  go  and  write  a  note  to 
the  girls,  I  then  went  out  and  into  the  girls'  cloak  room. 
Jake  came  out  with  me,  and  the  boy  was  right  beside  him. 
He  efther  had  the  boy  by  the  hand  or  the  boy  was  walking 
close  to  him.  Jake  and  the  boy  stood  right  close  by  the 
auger  conveyer  watching  it  as  I  went  into  the  girls*  room. 
I  stood  writing  the  note,  looking  out  at  Jake  and  the  boy.  I 
saw  Jake  stoop  down  and  either  take  the  cover  off,  or  the 
cover  was  off  the  auger,  and  he  stooped  down  to  do  some- 
thing about  the  conveyer.  I  then  came  out  and  stood  in 
front  of  the  packing-room  door  where  I  could  see  the  auger. 
Jake  walked  to  me  and  the  boy  stood  in  front  of  the  drier- 
room  door,  which  was  open,  looking  in  at  the  drier,  which 
was  running.  When  Jake  saw  the  boy  hadn't  followed  him 
he  waved  at  him  to  come,  but  the  boy  didn't  see  him,  so  he 
went  and  picked  him  up  and  carried  him  to  where  I  was 
standing  and  showed  me  the  tag  on  the  boy.  At  that  time  the 
auger  conveyer  cover  was  off.  Just  at  that  time  while  Jake 
was  showing  me  the  tag  on  the  boy  my  husband  came  in,  as 
I  had  told  him  to  call  for  me.  Jake  explained  to  my  hus- 
band about  the  little  boy,  that  he  was  there  the  day  before, 
that  he  was  deaf  and  dumb.  The  boy  wanted  to  get  dowm  so 
Jake  set  him  down.  Jake  stood  him  on  the  floor  and  was 
talking  to  us.  The  boy  walked  away  and  I  didn't  notice  him, 
and  in  a  few  minutes  I  heard  him  scream  and  then  the  bov 
was  in  the  conveyer.  Jake  did  not  at  any  time  attempt  or 
make  any  effort  to  put  the  boy  out  of  the  room  while  I  was 
there.  I  was  there  from  the  time  I  first  spoke  to  Jake  until 
the  accident — ^twenty,  twenty-five  minutes.  Sometime  in 
March,  1920,  Mr.  Luse  came  to  our  house  and  I  told  him 
all  I  knew  about  the  matter,  as  I  stated  above.  He  said  that 
looked  bad  for  the  company.  He  said  they  might  need  us 
for  witnesses  and  they  would  call  us  if  they'd  need  us.  I 
was  home  during  the  time  the  case  was  tried  and  saw  it  men- 
tioned in  the  newspapers.  I  expected  to  be  called  and  later 
learned  that  the  company  won  the  case.  My  husband  phoned 
Mr.  Crawford  November  19,  1920,  stating  to  him  that  we 
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were  there  and  knew  about  the  accident.  I  thought  I 
shouldn't  go  to  court  as  a  witness  until  we  were  called. 
Enoch  came  out  and  put  the  cover  on  the  auger  after  the 
accident." 

There  were  also  affidavits  by  plaintiff's  father  and  attor- 
ney settmg  forth  the  diligence  used  to  obtain  evidence.  The 
substantive  facts  set  forth  in  the  affidavits  of  Theodore  and. 
Marion  Rask  as  to  how  the  injury  occurred  are  denied  in 
affidavits  of  Jacob  Hangartner  and  C.  Z.  Luse. 

The  court  held  plaintiff  had  used  due  diligence  to  prepare 
for  trial  and  granted  the  motion  for  a  new  trial  because  of 
the  testimony  to  be  given  by  the  Rasks.  From  an  order 
entered  accordingly  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Powell  &  Sproivls 
of  Superior,  attorneys,  and  Edward  H.  Stearns  of  Chicago, 
of  counsel ;  and  the  cause  was  argued  orally  by  Mr.  John  S. 
S prowls  and  Mr.  Stearns. 

For  the  respondent  there  was  a  brief  by  Grace,  Fridley  & 
Crawford  of  Superior,  and  oral  argument  by  JV.  P.  Craw- 
ford. 

The  following  opinion  was  filed  October  18,  1921 : 

ViNjE,  J.  We  shall  not  set  forth  the  evidence  as  to  the 
degree  of  diligence  used  by  plaintiff  to  prepare  for  trial. 
Upon  important  points  it  is  in  conflict,  and  that  being  so  it 
was  especially  a  question  for  the  trial  court  to  decide.  We 
cannot  say  there  was  an  abuse  of  discretion  in  resolving  that 
issue  in  favor  of  plaintiff. 

The  serious  question  in  the  case  is  whether  the  newly- 
discovered  evidence,  taken  as  true,  shows  actionable  negli- 
gence on  the  part  of  the  defendant.  Such  evidence  is  not  as 
specific  upon  certain  points  as  it  should  be  and  is  susceptible 
of  different  interpretations.  The  trial  court  construed  it 
favorably  to  plaintiff,  as  he  had  a  right  to  do  and  should  do 
upon  su6h  an  application.  We  purposely  forbear  to  express 
any  opinion  at  this  time  upon  the  merits  further  than  to 
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say  that  it  may  appear  upon  the  next  trial  that  plaintiff  at  the 
time  of  the  injury  was  an  invitee  upon  the  premises  and  that 
the  defendant  failed  to  exercise  the  care  it  owed  him  as  such 
or  that  it  is  otherwise  liable.  Neither  party  should  be  fore- 
closed by  expressions  of  opinion  at  this  time  because  the  new 
trial  may  develop  a  state  of  facts  quite  different  from  those 
considered  upon  this  appeal.  Here  the  question  is,  Did 
the  trial  court  abuse  its  discretion  in  granting  a  new  trial? 
We  think  not  because  the  new  evidence  may  show  liability 
on  the  part  of  the  defendant,  and  for  that  reason  we  cannot 
say  there  was  any  abuse  of  discretion.  The  granting  of  a 
new  trial  is  largely  in  the  discretion  of  the  trial  court  and 
will  not  be  disturbed  except  for  cogent  reasons.  /?.  Connor 
Co.  V,  Goodwillie,  120  Wis!  603,  98  N.  W.  528;  Eggen  v. 
Fox,  124  Wis.  534,  102  N.  W.  1054;  Godfrey  v.  Godfrey, 
127  Wis.  47,  106  N.  W.  814 ;  Bailey  v,  McCormick,  132  Wis, 
498,  1 12  N.  W.  457 ;  Gross  Coal  Co.  v.  Milwaukee,  148  Wis. 
72,  134N.  W.  139. 

By  the  Court. — Order  affirmed. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
December  13,  1921. 


Waukesha  Gas  &  Electric  Company,  Respondent,  vs. 
Waukesha  Motor  Company,  Appellant. 

September  2^ — December  /j,  /p^/. 

Public  utilities:  Jurisdiction  of  railroad  commission:  Failure  of 

utility  to  perform  contract. 

Sees.  1797 — 37m  and  1797 — 12a.  Stats,  (the  railroad  commission 
law),  relating  to  jurisdiction  of  the  railroad  commission  over 
questions  of  overcharges  or  inadequate  service,  do  not  deprive 
the  courts  of  jurisdiction  to  hear  an  action  or  counterclaim 
based  on  the  failure  of  a  public  utility  to  perform  its  contract 
duty,  such  as  the  failure  of  a  gas  and  electric  company  to  per- 
form its  contract  to  furnish  a  certain  quantity  of  ^as  and 
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electricity.  The  jurisdiction  of  the  commission  is  confined  to 
prescribing  rates  and  regulations  for  the  future,  and  it  has  no 
jurisdiction  to  redress  wrongfs  or  jjricvances  arising  from  past 
conduct  of  the  utility. 

Appeal  from  an  order  of  the  circuit  court  for  Waukesha 
county:  Martin  L.  Lueck,  Circuit  Judge.     Reversed. 

The  plaintiff  is  a  public  utility  furnishing  gas  and  electric 
service  in  the  city  of  Waukesha.  The  defendant  is  the 
proprietor  of  a  manufacturing  plant  located  in  that  city.  In 
an  action  brought  by  the  plaintiflf  against  the  defendant,  the 
defendant  interposed  a  counterclaim  in  which  it  was  alleged, 
in  eflFect,  that  the  plaintiff  had  entered  into  a  contract  by 
which  it  undertook  and  agreed  to  furnish  the  defendant  with 
all  of  the  electric  energy  necessary  to  properly  operate  its 
plant,  and  with  two  million  cubic  feet  of  gas  per  month ;  that 
by  reason  of  this  contract  it  equipped  its  plant  with  electric 
motors  and  with  proper  appliances;  that  plaintiff  breached 
said  contract  by  failing  to  furnish  electrical  energy  in  suffi- 
cient quantity  to  enable  defendant  to  properly  prosecute  its 
manufacturing  business,  and  that  it  failed  to  furnish  it  with 
the  two  million  cubic  feet  of  gas  per  month,  which  resulted  in 
embarrassment  and  delay  in  the  prosecution  of  its  manufac- 
turing business,  all  to  its  damage  in  the  sum  of  $150,000. 

A  demurrer  to  the  counterclaim  was  interposed,  upon  the 
ground  that  the  court  had  no  jurisdiction  of  the  cause  of 
action,  and  on  the  further  ground  that  no  facts  were  stated 
to  constitute  a  cause  of  action.  The  court  made  an  order 
sustaining  the  general  demurrer,  generally,  While  the  order 
did  not  state  the  grounds  upon  which  the  demurrer  was 
sustained,  an  opinion  filed  by  the  trial  judge  indicates  that  it 
was  sustained  because  the  court  had  no  jurisdiction.  This 
appeal  is  from  the  order  sustaining  the  demurrer. 

For  the  appellant  there  was  a  brief  by  Frame  &  Black- 
stone  of  Waukesha,  and  oral  argument  by  H.  J.  Frame, 

For  the  respondent  there  was  a  brief  by  Jacobson  & 
Malone  of  Waukesha,  and  oral  argument  by  M.  A.  Jacobson. 
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The  following  opinion  was  filed  October  18,  1921: 

Owen,  J.  The  counterclaim  sets  forth  a  cause  of  action 
for  a  plain  breach  of  contract.  That  it  sets  forth  facts  suf- 
ficient to  constitute  a  cause  of  action  is  not  seriously  chal- 
lenged here.  A  demurrer  thereto  was  sustained  on  the 
ground  that  the  court  had  no  jurisdiction  of  the  cause  of 
action.  The  trial  court  was  of  the  opinion  that  the  railroad 
commission  had  exclusive  jurisdiction  to  deal  with  the  sub- 
ject. Respondent  seeks  to  maintain  that  position  by  reas(Mi  of 
the  analogy  between  our  public  utility  act  and  the  interstate 
commerce  act,  under  the  express  terms  of  which,  as  con- 
strued by  the  federal  court,  exclusive  jurisdiction  is  vested  in 
the  interstate  commerce  commission  to  deal  with  certain  con- 
trcrversies  arising  between  shippers  and  carriers.  But  it 
must  be  remembered  that  this  exclusive  jurisdiction  springs 
from  the  express  provisions  of  the  interstate  commerce  act 
and  that  it  does  not  extend  to  controversies  of  every  nature, 
kind,  and  description  arising  between  the  shipper  and  the 
carrier.  It  is  confined  and  limited  to  the  determination  of 
matters  calling  for  the  exercise  of  the  administrative  power 
and  discretion  of  the  commission.  This  is  well  settled. 
Texas  &  P.  R,  Co.  v.  Abilene  C.  0.  Co.  204  U.  S.  426,  27 
Sup.  Ct.  350;  Galveston,  H,  &  S.  A.  R,  Co.  v.  Wallace,  223 
U.  S.  481,  32  Sup.  Ct.  205 ;  Pennsylvama  R.  Co.  v.  Puritan 
C.  M.  Co.  237  U.  S.  121,  35  Sup.  Ct.  484;  ///.  Cent.  R.  Co.  v. 
Mulberry  HUl  C.  Co.  238  U.  S.  275,  35  Sup.  Ct.  760.  Con- 
sequently courts  have  no  jurisdiction  of  controversies  grow- 
ing out  of  excessive  charges  or  inadequate  service.  What  is 
a  reasonable  charge  or  adequate  service  is  a  matter  com- 
mitted by  Congress  to  the  determination  of  one  agency  of 
nation-wide  jurisdiction,  the  interstate  commerce  commis- 
sion, and  courts  will  not  attempt  to  determine  questions  re- 
lating thereto  in  advance  of  their  determination  by  the  com- 
mission. The  reason  for  this,  as  stated  in  Texas  &  P.  R.  Co. 
V.  Abilene  C.  0.  Co.  204  U.  S.  426,  441,  27  Sup.  Ct.  350,  is 
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that  "if  the  power  existed  in  both  courts  and  the  commis- 
sion to  originally  hear  complaints  on  this  subject,  there 
might  be  a  divergenpe  between  the  action  of  the  commission 
and  the  decision  of  a  court.  In  other  words,  the  established 
schedule  might  be  found  reasonable  by  the  commission  in 
the  first  instance  and  unreasonable  by  a  court  acting  orig- 
inally, and  thus  a  conflict  would  arise  which  would  render 
the  enforcement  of  the  act  impossible." 

Our  own  railroad  commission  law,  sees.  1797 — 37m  and 
1797 — 12a,  provides  in  effect  that  any  person  aggrieved  by 
reason  of  any  overcharge  or  inadequate  service  may  make 
complaint  to  the  railroad  commission,  upon  which  the  com- 
mission shall  have  power  to  investigate  the  complaint,  to 
hear  the  same  and  decide  upon  the  merits  thereof ;  that  upon 
the  finding  of  the  amount  of  said  excess  charge  the  carrier 
may  lawfully  pay  the  same  to  the  shipper,  and  if  it  refuses  so 
to  do,  the  party  complaining  may  maintain  an  action  in  the 
courts  of  this  state  to  recover  the  amount  of  such  excessive 
charge  as  found  by  the  commission,  and  the  finding  of  the 
commission  shall  be  prima  facie  proof  of  the  facts  found  by 
it.  This  remedy  was  held  to  be  exclusive,  in  so  far  at  least 
as  an  attack  on  a  schedule  rate  is  concerned,  in  Frank  A, 
Graham  Ice  Co.  v.  C,  M.  &  St  P.  R.  Co.  153  Wis.  145,  140 
N.  W.  1097.  The  reason  for  such  holding  is  well  summar- 
ized in  the  following  excerpt  from  the  opinion: 

"The  statutes  referred  to  show  that  the  whole  matter  of 
fixing  rates  and  the  remedies  for  excessive  charges  is  lodged 
with  the  railroad  commission.  The  rates  in  the  schedule 
made  and  filed  constitute  the  lawful  rates  until  changed  in 
the  manner  provided,  on  application  to  the  commission.  The 
schedule  rates  being:  by  the  express  terms  of  the  statute  the 
lawful  rates,  the  railrt>ad  companies  have  not  authority  to 
charge  different  rates.  They  are  prohibited  by  statute  from 
so  doing.  They  can  charge  neither  more  nor  less  than  such 
rates.  In  a  common-law  action,  therefore,  to  recover  for 
excessive  rates  the  courts  cannot  say  that  the  schedule  rates 
are  unlawful  rates.    This  obviously  is  necessary  in  order  to 
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preserve  equality  and  uniformity  in  rates  and  the  carrying 
out  of  the  system  established  by  the  legislature  in  creating 
the  railroad  commission." 

But  it  has  been  said  by  the  federal  supreme  court,  speak- 
ing of  the  interstate  commerce  act,  that  "it  did  not  supersede 
the  jurisdiction  of  state  courts  in  any  case,  new  or  old, 
where  the  decision  did  not  involve  the  determination  of  mat- 
ters calling  for  the  exercise  of  the  administrative  power  and 
discretion  of  the  commission  or  relate  to  a  subject  as  to 
which  the  jurisdiction  of  the  federal  courts  had  otherwise 
been  made  exclusive."  Pennsylvania  R.  Co,  v.  Puritan  C  M. 
Co.  237  U.  S.  121,  35  Sup.  Ct.  484;  III.  Cent  R.  Co.  v.  Mul- 
berry Hill  C.  Co.  238  U.  S.  275,  35  Sup.  Ct.  760.  And  we 
accordingly  find  numerous  instances  in  the  books  where 
courts  have  entertained  actions  at  law  to  recover  damages 
growing  out  of  a  failure  of  the  carrier  to  perform  its  con- 
tract duty,  or  some  other  duty  definitely  established  by  law, 
or  otherwise,  where  the  determination  of  the  interstate  com- 
merce commission  is  not  necessary  in  order  to  determine  such 
duty.  Thus,  in  the  cases  of  Galveston,  H.  &  S.  A.  R.  Co.  %\ 
Wallace,  223  U.  S.  481,  32  Sup.  Ct.  205;  Altschuler  v, 
Atchison,  T.  &  S.  P.  R.  Co.  155  Wis.  146,  144  N.  W.  294; 
and  Wooster  v.  C.  ^r  N.  W.  R.  Co.  167  Wis.  6,  166  N.  W. 
431,  the  railway  companies  were  held  in  actions  at  law  for 
damages  resulting  from  breaches  of  their  contracts  in  their 
failure  to  make  delivery  in  accordance  with  their  contracts  of 
shipments ;  and  in  Petvnsylvania  R.  Co.  v.  Puritan  C.  M.  Co. 
237  U.  S.  121,  35  Sup.  Ct.  484,  and  ///.  Cent.  R.  Co.  v.  Mul- 
berry Hill  C.  Co.  238  U.  S.  275,  35  Sup.  Ct.  760,  actions 
were  entertained  to  recover  damages  for  failure  to  provide 
sufficient  cars  and  for  unjust  discrigiination  in  furnishing 
cars  in  violation  of  the  carrier's  own  rule  to  furnish  all  ship- 
pers on  equal  pro  rata  basis.  The  nature  of  the  causes  of 
action  of  which  the  interstate  commerce  commission  has  ex- 
clusive jurisdiction  is  well  illustrated  by  the  case  of  Wooster 
V.  C.  &  N.  W.  R.  Co.  167  Wis.  6,  166  N.  W.  431.    That  was 
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an  action  to  recover  damages  because  of  the  failure  of  the 
carrier  to  deliver  a  shipment  of  race  horses  to  the  Allentown 
fair  grounds.  The  question  was  whether  such  failure  con- 
stituted a  breach  of  the  contract  of  shipment  or  whether  it 
was  due  to  a  misrouting.  If  the  latter,  the  matter  was  within 
the  exclusive  jurisdiction  of  the  interstate  commerce  com- 
mission. If  it  constituted  a  breach  of  contract  the  court  had 
jurisdiction  of  the  action.  Another  illustration  appears  in 
the  opinion  of  the  federal  supreme  court  in  Pennsylvania  R. 
Co.  V.  Puritan  C.  M,  Co.  237  U.  S.  121,  35  Sup.  Ct.  484, 
where  it  is  said: 

"But  it  must  be  borne  in  mind  that  there  are  two  forms  of 
discrimination — one  in  the  rule  and  the  other  in  the  manner 
of  its  enforcement;  one  in  promulgating  a  discriminatory 
rule,  the  other  in  the  unfair  enforcement  of  a  reasonable 
rule.  In  a  suit  where  the  rule  of  practice  itself  is  attacked 
as  unfair  or  discriminatory,  a  question  is  raised  which  calls 
for  the  exercise  of  the  judgment  and  discretion  of  the  ad- 
ministrative power  which  has  been  vested  by  Congress  in 
the  commission.  It  is  for  that  body  to  say  whether  such  a 
rule  unjustly  discriminates  against  one  class  of  shippers  in 
favor  of  another.  Until  that  body  has  declared  the  practice 
to  be  discriminatory  and  unjust  no  court  has  jurisdiction  of 
a  suit  against  an  interstate  carrier  for  damages  occasioned 
by  its  enforcement.  When  the  commission  has  declared  the 
rule  to  be  unjust,  redress  must  be  sought  before  the  commis- 
sion or  in  the  United  States  courts  of  competent  jurisdiction 
as  provided  in  sec.  9. 

"But  if  the  carrier's  rule,  fair  on  its  face,  has  been  un- 
equally applied  and  the  suit  is  for  damages,  occasioned  by 
its  violation  or  discriminatory  enforcement,  there  is  no  ad- 
ministrative question  involved,  the  courts  being  called  on  to 
decide  a  mere  question  of  fact  as  to  whether  the  carrier  has 
violated  the  rule  to  plaintiff's  damage.  Such  suits,  though 
against  an  interstate  carrier  for  damages  arising  in  inter- 
state commerce,  may  be  prosecuted  either  in  the  state  or 
federal  courts." 

If  more  time  than  necessary  has  been  spent  in  pointing  out 
the  limitations  of  the  exclusive  jurisdiction  of  the  interstate 
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commerce  commission  in  the  matter  of  controversies  arising 
between  shipper  and  carrier,  it  is  because  of  the  sincere  assur^ 
ance  of  the  learned  counsel  for  respondent  that  the  principle 
of  those  cases  in  which  it  has  been  held  that  the  interstate 
commerce  commission  has  exclusive  jurisdiction  of  the  sub- 
ject matter  involved  applies  to  the  cause  of  action  set  forth 
in  the  counterclaim,  as  it  is  apparent  that  an  understanding 
of  the  limitations  of  that  jurisdiction  is  a  self-refutation  of 
the  contention.  Such  exclusive  jurisdiction  is  dependent 
upon  the  statute,  and  where  there  is  no  statute  comparable  to 
the  provisions  of  the  interstate  commerce  act  conferring  such 
jurisdiction  no  similar  jurisdiction  exists.  We  have  no 
statute  in  this  state  clothing  the  railroad  commission  with 
any  power  or  authority  to  determine  controversies  such  as 
are  presented  by  the  counterclaim.  That  pleading  sets  forth 
the  fact  that  the  plaintiff  entered  into  a  contract  with  the 
defendant  by  which  it  agreed  to  furnish  it  with  a  certain 
amount  of  gas  and  electrical  energy  for  the  purposes  of  run- 
ning its  manufacturing  plant.  It  then  alleges  that  the  plaint- 
iff failed  to  fulfil  its  agreements  and  obligations  in  such 
respect,  and  that  damages  to  the  defendant  resulted  because 
of  such  failure.  Now  we  ask  where  the  power  is  vested  in 
the  railroad  commission  to  determine  the  issue  thus  pre- 
sented, or  grant  relief  for  the  wrong  and  damages  sustained? 
It  is  true  that  the  railroad  commission  has  a  supervisory  and 
regulatory  control  over  the  public  utilities  of  this  state  in 
the  matter  of  prescribing  reasonable  rates  and  fixing  stand- 
ards of  adequate  service.  But  its  orders  in  such  respect  re- 
late solely  to  the  future.  It  has  no  power  to  redress  any 
wrongs  or  grievances  arising  from  the  past  conduct  of  the 
utility.  In  this  case  the  findings  of  the  railroad  commission 
can  be  of  no  assistance  to  the  court.  The  obligations  of  the 
utility  are  measured  by  the  terms  of  its  contract  with  the  de- 
fendant. If  that  is  a  valid  contract,  and  we  now  are  so 
assuming,  the  only  issue  to  be  determined  is  whether  there 
was  a  breach  thereof  on  the  part  of  the  utility  and  the 
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amount  of  the  damages  sustained  because  of  such  breach. 
This  is  a  judicial  question,  pure  and  simple.  It  is  a  wrong 
sustained  by  the  defendant  which  the  railroad  commission 
has  no  power  to  redress,  neither  can  it  be  of  any  assistance  to 
the  courts  in  determining  the  rights  of  the  parties. 

We  have  already  said  that  we  assumed  the  contract  to  be 
legal.  The  counterclaim  is  properly  subject  to  criticism  be- 
cause it  does  not  allege  that  the  contract  called  for  rates 
approved  by  the  railroad  commission,  and  by  virtue  of  sec. 
1797m — ^33,  Stats.,  the  utility  cannot .  accept  for  its  service 
any  rates  other  than  those  approved  by  the  railroad  commis- 
sion. However,  under  the  liberal  rule  of  construing  plead- 
ings most  favorably  to  the  pleader  we  have  assumed  that  the 
contracts  referred  to  in  the  counterclaim  were  legal  con- 
tracts. If  they  were  legal,  we  see  no  reason  why  they  should 
not  be  binding  upon  the  utility  and  why  it  is  not  responsible 
for  the  damages  resulting  from  the  breaches  thereof.  If  for 
any  reason  they  were  illegal,  that  matter  may  be  pleaded  as  a 
defense.  However,  as  the  pleadings  now  stand,  the  counter- 
claim states  a  valid  cause  of  action,  of  which  the  court  has 
jurisdiction.  It  results  that  the  order  sustaining  the  demur- 
rer should  be  reversed. 

By  the  Court. — Order  reversed,  and  cause  remanded  for 
further  proceedings  according  to  law. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
December  13,  1921. 
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Pauly,  Plaintiff  in  error,  vs.  Keebler,  Defendant  in  error. 

October  2i — December  /j,  /p^/. 

Mechanics'  liens:  Principal  contractor  as  trustee  for  lien  claimants: 
Validity  of  statute:  Constitutionality :  Due  process  of  law: 
Equal  protection  of  the  Jaws:  Imprisonment  for  debt:  Embes- 
zl^ment:  Criminal  intent:  Who  are  beneficiaries  of  trust. 

1.  The  first  article  of  the  declaration  of  rights  in  the  state  con- 

stitution is  a  substantially  equivalent  limitation  of  legislative 
power  to  that  imposed  by  the  Fourteenth  amendment  to  the 
federal  constitution,  and  the  legislature  is  bound  to  accord  to 
all  persons  the  equal  protection  of  the  laws  and  refrain  from 
legislation  depriving  any  one  of  life,  liberty,  or  the  pursuit 
of  happiness. 

2.  Within  the  constitutional  provision  requiring  due  process  of 

law  or  its  equivalent,  the  law  of  the  land,  a  statute  duly 
enacted  by  the  legislature  is  not  necessarily  the  law  of  the 
land  if  it  is  so  arbitrary  and  capricious  as  to  deprive  the 
citizen  of  fundamental  rights  guaranteed  by  the  constitution. 

3.  Statutes  do  not  in  all  cases  deprive  citizens  of  due  process  of 

law  merely  because  they  are  limited  to  particular  classes, 
since  the  legislature  can  make  classifications  to  promote  the 
general  welfare  if  there  exists  such  reasonable  ground  for 
the  classifications  as  to  show  that  they  are  not  arbitrary  and 
personal  or  do  not  unjustly  discriminate  between  different 
classes  of  individuals. 
4  A  statute  which  applies  to  all  individuals  similarly  situated  does 
not  deny  equal  protection  of  the  laws,  though  it  is  invalid  if 
individuals  or  corporations  are  singled  out  for  the  imposition 
of  burdens  or  as  beneficiaries. 

5.  Sub.  3,  sec.  3315,  Stats.,  which  makes  it  embezzlement  for  a 

principal  contractor  receiving  money  from  a  landowner  to 
appropriate  it  for  his  own  use  without  paying  those  persons 
entitled  to  a  lien  on  the  land,  is  constitutional,  as  it  benefits 
every  property  owner  irrespective  of  the  value  of  his  holdings, 
and  under  certain  circumjstances  might  be  a  protection  to 
all  laborers,  subcontractors,  and  materialmen.  The  legisla- 
ture may  therefore  constitute  the  moneys  so  received  by  the 
principal  creditor  a  trust  fund  and  punish  its  misappropria- 
tion as  an  embezzlement. 

6.  Said  sub.  3,  sec.  3315,  though  it  does  not  expressly  prescribe 

that  the  prohibited  act  must  be  with  fraudulent  intent,  implies 
a  wrongful  intent  by  the  use  of  the  term  "embezzlement,"' 
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and  a  conviction  cannot  be  had  thereunder  without  proof  of 
an  intent  to  defraud,  the  same  as  such  proof  must  be  made  in 
a  prosecution  under  sec.  4418.  (Jones,  J.,  is  of  the  opinion 
that  it  is  competent  for  the  legislature  to  create  the  offense  of 
embezzlement  without  mention  in  the  act  of  criminal  intent.) 

7.  Said  sub.  3,  sec.  3315,  does  not  violate  sec.  16,  art.  I,  Const, 

providing  that  no  person  shall  be  imprisoned  for  debt  arising 
out  of  or  founded  on  a  contract,  expressed  or  implied. 

8.  Statutes  are  to  be  upheld  by  the  courts  unless  they  are  uncon- 

stitutional beyond  any  reasonable  doubt. 

9.  All  legislative  powers  not  withheld  or  limited  by  the  constitu- 

tion of  the  state  or  the  exercise  of  which  is  not  prohibited  by 
the  federal  constitution  are  vested  in  the  legislature,  and 
courts  cannot  set  aside  statutes  merely  because  they  may 
be  deemed  unwise  or  may  work  inconvenience  or  hardship. 
10.  Sub.  3,  sec.  3315,  is  not  limited  to  cases  where  a  claim  of  lien 
has  been  filed,  but  it  does  not  apply  where  the  Hght  to  a  lien 
has  been  lost. 
EscHWEiLER,  J.,  dissents  in  part. 

Error  to  review  an  order  of  the  circuit  court  for  Wau- 
kesha county:  Martin  L.  Lueck,  Circuit  Judge.    Reversed 

For  the  plaintiff  in  error  the  cause  was  submitted  on  the 
brief  of  A,  W.  Richter  of  Milwaukee. 

Allen  D,  Young,  district  attorney  of  Waukesha  county, 
for  the  defendant  in  error. 

Jones,  J.  This  is  a  writ  of  error  prosecuted  by  the  plaint- 
iff in  error  from  an  order  entered  in  the  circuit  court  for 
Waukesha  county  remanding  plaintiff  in  error  to  custody 
after  the  issuance  of  a  writ  of  habeas  corpus. 

The  defendant  is  charged  with  the  embezzlement  of 
$1,200  from  one  Volbrecht  under  the  provisions  of  sub.  3, 
sec.  3315,  Stats.  At  the  preliminary  hearing  it  appeared 
that  defendant  agreed  to  construct  a  house  for  Volbrecht  for 
$1,950;  that  Volbrecht  paid  defendant  $1,770;  that  de- 
fendant accounted  for  $500  of  this  money ;  that  at  the  time 
of  the  account  there  was  due  to  one  Lang  about  $1,000  for 
lumber;  that  there  were  a  few  labor  bills  due,  and  that  he 
had  spent  a  good  share  of  the  money  for  living  expenses,  and 


430       SUPREME  COURT  OF' WISCONSIN.     [Dec. 

Pauly.v.  Kecbler,  175  Wis.  428. 

that  twice  after  this  accounting  defendant  had  said  he  would 
pay  the  foregoing  claims. 

The  defendant  moved  the  court  for  an  order  of  discharge 
on  the  ground  that  the  state  had  failed  to  show  that  a  crime 
had  been  committed.  The  motion  was  denied  and  the  de- 
fendant was  bound  over  to  the  regular  term  of  the  municipal 
court  for  trial.  Thereupon  defendant  sued  out  a  writ  of 
habeas  corpus,  which  was  granted,  and  after  a  hearing  he 
was  remanded  to  custody. 

It  is  claimed  by  plaintiff  in  error  that  the  statute  under 
which  this  action  was  brought  is  unconstitutional.  The  fol- 
lowing is  the  statute : 

**A11  moneys  paid  by  the  owner  to  the  principal  contractor 
shall  be  and  constitute  a  trust  fund  in  the  hands  of  such 
principal  contractor,  to  the  amount  of  all  claims  due  from  or 
owing  by  such  principal  contractor  for  work,  labor  and 
materials  or  to  become  due  from  or  owing  by  such  principal 
contractor  for  such  work,  labor  and  materials  to  persons 
entitled  to  a  lien  under  this  chapter  against  said  owner  and 
his  property  until  all  such  claims  have  been  paid ;  the  using 
of  such  moneys  by  such  principal  contractor  for  any  pur- 
pose other  than  the  payment  of  such  claims,  until  all  such 
claims,  except  those  which  may  be  in  dispute,  have  been 
paid,  is  hereby  declared  to  be  an  embezzlement  of  said 
moneys  punishable  as  provided  by  law  in  case  of  embezzle- 
ment." 

The  statute  is  assailed  on  the  grounds  that  it  violates  the 
Fourteenth  amendment  to  the  constitution  of  the  United 
States,  in  that  it  seeks  to  deprive  a  person  of  liberty  and 
property  without  due  process  of  law  and  denies  to  persons 
within  the  jurisdiction  of  the  state  the  equal  protection  of 
the  law.  It  is  said  that  the  statute  is  class  legislation  of  the 
worst  kind  and  deprives  the  contractor  of  his  liberty  without 
due  process  of  law. 

It  is  well  settled  that  before  the  enactment  of  this  amend- 
ment the  first  article  of  the  declaration  of  rights  in  the  con- 
stitution of  the  state  was  a  substantially  equivalent  limitation 
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of  legislative  power,  and  that  our  legislature  is  bound  to 
accord  to  all  persons  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws,  and  to  refrain  from  legislation  which  de- 
prives any  of  them  of  life,  liberty,  or  the  pursuit  of  happi- 
ness. State  ex  reL  Kellogg  v.  Curt  ens.  111  Wis.  431,  87 
N.  W.  561 ;  Anderton  v.  Milwaukee,  82  Wis.  279,  52  N.  W. 
95 ;  Janesville  v.  Carpenter,  77^  Wis.  288.  303,  46  N.  W.  128 ; 
Hincks  V.  Milwaukee,  46  Wis*.  559,  566,  1  N.  W.  230;  Dwr- 
kee  V,  Janesville,  28  Wis.  464,  469. 

In  most  if  not  all  the  other  state  constitutions  there  is  an 
equivalent  declaration  of  rights,  as  there  are  those  clauses 
giving  the  protection  of  "due  process,"  or,  as  it  is  sometimes 
phrased,  "the  law  of  the  land."  Cooley,  Const.  Lim.  (7th 
ed. )  500.  It  is  also  well  settled  that  an  act  of  the  legisla- 
ture is  not  necessarily  the  law  of  the  land,  nor  does  it  neces- 
sarily afford  the  protection  of  "due  process  of  law"  guaran- 
teed by  our  constitution.    As  was  well  said  by  an  able  judge : 

"The  words  'by  the  law  of  the  land,'  as  used  in  the  consti- 
tution, do  not  mean  a  statute  passed  for  the  purpose  of  work- 
ing the  wrong.  That  construction  would  render  the  restric- 
tion absolutely  nugatory  and  turn  this  part  of  the  constitu- 
tion into  mere  nonsense.  The  people  would  be  made,  to  say 
to  the  two  Houses,  *You  shall  be  vested  with  the  legislative 
power  of  the  state,  but  no  one  shall  be  disfranchised,  or  de- 
prived of  any  of  the  rights  or  privileges  of  a  citizen,  unless 
you  pass  a  statute  for  that  purpose.'  In  other  words,  *You 
shall  not  do  the  wrong  unless  you  choose  to  do  it.' "  Mr. 
Justice  Bronson  in  Taylor  v.  Porter,  4  Hill  (N.  Y.)  140, 
145. 

Accordingly  there  have  been  innumerable  decisions  that 
when  the  legislature  by  statute  arbitrarily  and  without  good 
cause  infringes  the  property  rights  or  the  liberty  of  any  citi- 
zen within  the  protection  of  the  constitution,  such  action  is  a 
denial  of  due  process  of  law.  In  every  case  the  problem  to 
be  solved  is  whether  the  statute  is  so  arbitrary  and  ca- 
pricious as  to  deprive  the  citizen  of  those  fundamental  rights 
guaranteed  by  the  constitution. 
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This  statute  is  earnestly  assailed  by  counsel  for  plaintiff 
in  error  because  it  gives  the  lienholder  a  remedy  in  excess 
of  that  given  to  other  creditors.  It  is  argued  that  it  is  an 
act  urged  through  the  legislature  by  a  powerful  class,  small 
in  number,  for  its  own  benefit,  with  absolutely  no  advan- 
tages to  the  public  at  large,  and  giving  to  this  class  benefits 
which  no  other  class  enjoys. 

But  statutes  do  not  in  all  cases  deprive  citizens  of  due 
process  merely  because  they  are  limited  to  particular  classes. 
In  our  complex  civilization  the  legislature  is  competent  to 
make  classifications  in  order  to  promote  the  general  welfare. 
Statutes  in  every  state  abound  in  provisions  which  give 
privileges  to  and  impose  restrictions  upon  those  engaged  in 
the  various  occupations.  Such  statutes  do  not  deprive  citizens 
of  due  process  or  the  law  of  the  land  if  there  exists  such 
reasonable  ground  for  the  classifications  as  to  show  that  they 
are  not  arbitrary  and  personal,  or  unjustly  discriminatory 
between  different  classes  or  individuals. 

Among  statutes  of  this  class  are  those  regulating  the  ad- 
mission of  physicians  to  practice  their  profession  {State  ex 
reL  Kellogg  v.  Currens,  111  Wis.  431,  87  N.  W.  561); 
statutes  imposing  progressive  rates  of  taxation  upon  those 
receiving  different  amounts  of  incomes  (Income  Tax  Cases, 
148  Wis.  456,  134  N.  W.  673,  135  N.  W.  164)  or  inheri- 
tances (Black  V,  State,  113  Wis.  205,  89  N.  W.  522)  ;  stat- 
utes limiting  the  hours  of  labor  (  Utah  v.  H olden,  14  Utah, 
71,  46  Pac.  756,  37  L.  R.  A.  103 ;  People  v.  Lochner,  73  App. 
Div.  120,  76  N.  Y.  Supp.  396) ;  those  imposing  restrictions 
on  bankers,  common  carriers,  and  insurance  companies  and 
their  modes  of  doing  business  (Cooley,  Const.  Lim.  (7th 
ed.)  p.  555)  ;  those  subjecting  telegraph  companies  to  dam- 
ages for  mental  anguish  for  failing  to  deliver  messages 
promptly  (Nitka  v.  Western  Union  Tel.  Co.  149  Wis.  106, 
135  N.  W.  492)  ;  those  regulating  the  sale  of  the  lands  of 
minors  (Kibby  v.  Chittvood's  Adm'r,  4  T.  B.  Mon.  (Ky.) 
91, 16  Am.  Dec.  143 ;  Rice  v.  Parkman,  16  Mass.  326) ;  those 
prohibiting  the  pursuit  of  certain  branches  of  business  on 


iy\  AUGUST  TERM,  1921.  433 

Pauly  V.  Keebler,  175  Wis.  428. 

Sunday  (People  ex  rel.  Hobach  v.  Sheriff,  13  Misc.  587; 
State  V.  Nichols,  28  Wash.  628,  69  Pac.  372 ;  State  v.  Ho- 
greiver,  152  Ind.  652,  53  N.  E.  921,  45  L.  R.  A.  504). 

In  discussing  this  subject  of  classificaticm  and  the  Four- 
teenth amendment  in  a  decision  of  the  United  States  su- 
preme court  it  is  said : 

"A  classification  having  some  reasonable  basis  does  not 
offend  against  that  clause  merely  because  it  is  not  made  with 
mathematical  nicety  or  because  in  practice  it  results  in  some 
inequality.  When  the  classification  in  such  a  law  is  called  in 
question,  if  any  state  of  facts  reasonably  can  be  conceived 
that  would  sustain  it,  the  existence  of  that  state  of  facts  at 
the  time  the  law  was  enacted  must  be  assumed.  One  who 
assails  the  classification  in  such  a  law  must  carry  the  burden 
of  showing  that  it  does  not  rest  upon  any  reasonable  basis, 
but  is  essentially  arbitrary."  Lindsley  zk  Natural  C,  G.  Co, 
220  U.  S.  61,  78,  31  Sup.  Ct.  337. 

Very  familiar  illustrations  of  this  kind  of  legislation  are 
the  mechanics'  lien  statutes.  When  these  were  first  enacted 
they  were  earnestly  assailed  because  it  was  claimed  they 
denied  to  the  owners  of  property  the  equal  protection  of 
the  law  and  discriminated  among  creditors,  making  certain 
classes  of  creditors  preferred  classes.  Such  statutes  now 
exist  in  most  if  not  all  the  states  of  the  Union  and  are  upheld 
except  that  in  a  few  states  some  provisions  of  such  statutes 
have  been  disapproved.  Although  these  statutes  make  dis- 
tinctions between  different  classes  of  creditors,  they  apply 
equally  to  all  similarly  situated,  and  in  the  consideration  of 
the  question  whether  due  process  has  been  denied  this  fact 
is  of  prime  importance.  If  individuals  or  corporations  are 
singled  out  for  the  imposition  of  burdens  or  as  beneficiaries 
the  statute  is  of  course  partial,  unjust,  and  a  denial  of  the 
equal  protection  of  the  law.  Statutes  for  the  creation  and 
enforcement  of  mechanics'  liens  are  upheld  because  they  give 
a  security  to  those  whose  labor  and  material  have  gone  into 
the  structure.  They  rest  on  claims  of  natural  justice  and  in 
part  on  the  maxim  that  the  laborer  is  worthy  of  his  hire. 
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The  statute  tinder  consideration  is  made  a  part  and  parcel 
of  the  mechanics'  lien  statute.  It  relates  to  the  same  classes 
of  individuals  as  the  general  statute,  and  no  others.  The 
class  is  a  very  large  one.  It  is  argued  by  plaintiff  in  error 
that  the  statute  was  enacted  for  the  behefit  of  owners  only. 
If  this  were  true  it  is  hardly  correct  to  say,  as  claimed,  that 
the  class  is  very  limited,  since  the  statute  applies  equally  to 
the  owner  of  the  humble  cottage  and  to  the  owner  of  a 
palatial  building. 

It  is  easy  to  conceive  of  situations  where  compliance  with 
the  statute  might  be  a  protection  to  laborers,  materialmen, 
and  subcontractors  as  well  as  to  the  owner,  as  for  example 
where  after  the  contractor  receives  his  compensation,  and 
before  payment  to  materialmen  and  others,  the  structure  is 
burned  or  otherwise  destroyed. 

It  is  urged  that  when  money  is  paid  by  the  owner  to  the 
contractor  the  legal  title  passes ;  that  the  contractor  may  use 
it  as  he  pleases,  and  that  it  is  beyond  the  power  of  the  legis- 
lature to  impose  upon  it  a  trust ;  and  that  if  such  a  statute  is 
constitutional  it  would  be  but  another  step,  and  entirely 
competent  for  the  legislature  to  make  all  debtors  trustees 
for  their  creditors.  We  do  not  consider  that  any  such  con- 
clusion logically  follows. 

When  the  owner  pays  the  contractor  for  labor  and  ma- 
terial which  has  become  part  of  a  building  or  other  struc- 
ture there  is  often  the  express  agreement  that  the  money 
shall  be  devoted  to  its  proper  use,  that  is,  to  payment  for  the 
labor  and  materials  of  which  both  owner  and  contractor  aro 
presumed  to  have  the  benefit.  If  there  is  not  siich  an  agree- 
ment, express  or  implied,  there  is  at  least  the  reasonable 
expectation  on  the  part  of  the  owner  that  the  money  will 
not  be  diverted  to  other  uses.  There  is,  without  the  aid  of 
any  statute,  a  confidence,  not  amounting  to  a  legal  trust 
relation,  but  closely  akin  to  it.  There  is  very  clearly  a  moral 
obligation,  extending  to  both  the  owner  and  to  those  whose 
material  or  labor  has  entered  into  the  structure,  that  the 
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compensation  paid  therefor  by  the  owner  should  not  be  mis- 
applied. In  such  a  case  there  is  something  more  than  a  mere 
contract  relation  between  the  owner  and  the  contractor  and 
between  the  contractor  and  the  others  referred  to  in  this 
statute.  When  the  contractor  receives  the  money  from  the 
owner  he  owes  a  duty  to  the  third  persons  whose  labor 
and  materials  have  enabled  him  to  obtain  that  money.  Be- 
fore the  statute  was  enacted  the  contractor  could  ignore  this 
duty  and  spend  the  money  for  the  use  of  his  family  or  squan- 
der it  as  he  saw  fit  without  incurring  any  criminal  liability. 

The  objection  is  urged  that  the  statute  makes  acts  criminal 
which  were  innocent  before.  In  the  sense  that  contractors 
could  legally  use  for  other  purposes  moneys  intended  by  the 
owner  to  be  paid  to  those  who  might  be  entitled  to  file  liens, 
the  act  might  be  said  to  be  innocent,  but  that  such  acts  were 
free  fi*om  moral  delinquency  we  cannot  admit.  The  legis- 
lature has  seen  fit  to  enact  that  the  money  thus  received  by 
the  contractor  shall  be  a  trust  fund  and  that  its  misappro- 
priation shall  be  embezzlement.  Embezzlement  is  a  stat- 
utory, not  a  common-law,  offense.  Without  some  statutfe 
the  large  class  of  persons  referred  to  in  sec.  4418,  as  to  em- 
bezzlement, would  not  be  criminally  liable  for  the  misappro- 
priation of  fimds.  The  legislature,  mindful  of  the  abuses 
and  the  injustice  which  often  arose  when  contractors  failed 
to  perform  this  duty  by  neglecting  to  pay  over  to  third 
persons  moneys  intrusted  to  them  for  that  purpose,  enacted 
that  such  moneys  should  be  a  trust  fund  and  that  their  mis- 
appropriation should  be  embezzlement 

If  it  is  within  the  legislative  power  to  enact  that  moneys 
thus  received  from  one  class  of  persons  for  the  benefit  of 
another  class  are  trust  funds  and  are  to  be  treated  accord- 
ingly, there  is  clearly  no  valid  objection  to  imposing  adequate 
punishment  for  a  violation  of  the  trust  It  would  be  no 
greater  power  than  is  exercised  in  many  statutes  in  every 
state,  the  object  of  which  i^  to  prevent  the  misappropriation 
of  funds. 
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It  is  also  urged  that  the  effect  of  the  statute  would  be  to 
deprive  the  plaintiff  in  error  of  due  process  of  law  because  it 
purports  to  create  a  criminal  offense  without  prescribing  that 
the  act  prohibited  must  be  with  fraudulent  intent. 

It  is  true  that  in  statutes  imposing  penalties  for  embezzle- 
ment the  element  of  fraud  or  wrongful  intent  is  generally 
expressed,  and  it  is  generally  held  that  a  criminal  intent  is  a 
necessary  ingredient  of  the  offense. 

"In  embezzlement  as  in  most  crimes  the  essence  of  the 
offense  or  that  which  makes  it  criminal  is  the  intent  with 
which  the  act  is  done,  which  may  be  shown  or  conclusively 
presumed  from  the  doing  of  the  wrongful,  fraudulent,  and 
illegal  acts  which  in  their  necessary  results  naturally  pro- 
duce loss  to  the  person,  natural  or  artificial,  against  whom 
the  offense  is  committed.  Where,  however,  the  act  or  omis- 
sion is  of  itself  made  to  constitute  the  offense,  knowingly 
and  wilfully  doing  the  act  or  omitting  to  perform  the  duty 
imposed  by  the  law  carries  with  it  a  conclusive  presumption 
of  criminal  intent,  and  no  other  evidence  of  such  intent  is 
necessary.'*    15  Cyc.  491.    See  cases  in  note  13  A.  L.  R.  145. 

It  is  the  view  of  the  majority  of  the  court  that  since  the 
statute  in  question  declares  certain  specified  acts  to  be  em- 
bezzlement, the  wrongful  intent  is  necessarily  implied  and  in- 
cluded in  the  statute,  and  therefore  it  is  not  essential  to  the 
validity  of  the  statute  that  the  intent  be  more  specifically  ex- 
pressed. Hence  a  conviction  under  this  statute  cannot  be 
had  without  proof  beyond  a  reasonable  doubt  of  an  intent  to 
defraud  the  same  as  proof  thereof  must  be  made  in  a  prose- 
cution under  sec.  4418,  Stats. 

The  writer  expresses  his  own  view  only  in  saying  that  it 
is  competent  for  the  legislature  to  create  the  offense  of  em- 
bezzlement without  any  mention  in  the  act  of  the  wrongful  or 
criminal  intent.  Of  course  the  statutes  in  every  state  abound 
in  sections  punishing  misdemeanors  thus  created. 

But  there  are  numerous  statutes,  long  acquiesced  in,  cre- 
ating crimes  punishable  in  the  penitenitary  which  omit  all 
language  expressive  of  fraudulent  or  wrongful  intent.    Our 
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Statute  as  to  polygamy  (sec.  4577)  is  an  example.  Under  a 
similar  statute  in  Massachusetts,  Mr.  Chief  Justice  Shaw 
rendered  the  opinion  of  the  court  sustaining  the  conviction 
and  said : 

"If  the  statute  has  made  it  criminal  ^o  do  any  act  under 
particular  circumstances,  the  party  voluntarily  doing  that 
act  is  chargeable  with  the  criminal  intent  of  doing  it." 
Comm.  V,  Mash,  7  Mete.  (48  Mass.)  472,  474.  See  Comm, 
z\  Thompson,  11  Allen  (Mass.)  23;  Comm.  v.  Hayden,  163 
Mass.  453,  40  N.  E.  846. 

Sees.  4550w  and  4539m,  Stats.,  are  illustrations  of  such 
statutes. 

One  of  the  assignments  of  error  is  that  the  statute  violates 
sec.  16,  art.  I,  of  the  constitution  of  the  state,  which  pro- 
vides that  "No  person  shall  be  imprisoned  for  debt  arising 
out  of  or  founded  on  a  contract,  expressed  or  implied." 

It  is  argued  that  the  relations  between  owner  and  con- 
tractor and  between  him  and  those  furnishing  the  labor  or 
material  are  purely  contractual  and  that  the  statute  is  de- 
signed to  provide  an  additional  and  drastic  remedy  for  the 
performance  of  a  mere  contractual  obligation.  It  was  held 
in  this  state  at  an  early  date  that  this  constitutional  provision 
did  not  apply  in  cases  of  tort  committed;  and  that  where 
there  was  the  conversion  of  the  money  of  a  client  by  an 
attorney  the  wrongdoer  was  liable  to  all  the  consequences 
of  his  act,  including  an  execution  against  his  body,  not- 
withstanding there  may  have  been  a  contractual  obliga- 
tion. Cotton  v,  Sharpstein,  14  Wis.  226 ;  Petition  of  Mowrv, 
12  Wis.  52. 

This  court  has  also  held  that  a  statute  authorizing  impris- 
onment, as  for  contempt,  of  a  judgment  debtor  who  disobeys 
an  order  for  the  payment  or  delivery  of  money  or  property 
made  in  a  proceeding  supplementary  to  execution  is  not  a 
violation  of  this  clause  of  the  constitution,  even  though  the 
judgment  was  for  debt  founded  on  a  contract.  In  re  Mil- 
burn,  59  Wis.  24,  17  N.  W.  965. 
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For  stronger  reasons  it  should  be  held  that  the  constitu- 
tional prohibition  does  not  apply  where  the  imprisonment  is 
to  punish  crime.  In  such  a  case  the  imprisonment  is  not  for 
any  debt  arising  out  of  or  founded  on  contract,  express  or 
implied,  but  on  account  of  the  criminal  act.  This  is  the  rule 
which  has  been  declared  in  prosecutions  against  bankers  for 
receiving  deposits  with  knowledge  of  insolvency  (Baker  zk 
State,  54  Wis.  368,  12  N.  W.  12;  Meadowcroft  v.  People, 
163  111.  56, 45  N.  E.  991 ;  Robertson  v.  People,  20  Colo.  279, 
38  Pac.  326),  in  prosecutions  for  defrauding  hotel-keepers 
{State  V.  Benson,  28  Minn.  424,  10  N.  W.  471 ;  State  v, 
Engle,  156  Ind.  339,  58  N.  E.  698;  /n  re  Milecke,  52  Wash. 
312,-  100  Pac.  743)  ;  and  for  obtaining  money  under  false 
pretenses,  and  other  statutes  which  might  be  cited.  Under 
statutes  in  many  respects  similar  to  the  one  under  considera- 
tion the  same  rule  has  been  declared.  State  v.  Hertzog, 
92  S.  C.  14,  75  S.  E.  374;  State  v,  Harris,  134  Minn.  35, 
158N.W.829. 

Only  three  cases  have  been  cited  based  upon  statutes 
similar  to  the  one  here  involved.  In  Meyer  v,  Berlandi,  39 
Minn.  438,  40  N.  W.  513,  the  statute  discussed  made  the 
mere  failure  of  a  contractor,  who  had  received  pay  from  the 
owner,  to  pay  the  laborers  and  materialmen,  a  felony  pun- 
ishable by  imprisonment  in  the  penitentiary.  There  was  no 
provision  giving  the  laborer  or  materialman  a  lien  on  the 
property,  or  creation  of  a  trust  fund.  In  a  very  brief  dis- 
cussion by  Mr.  Justice  Mitchell  the  statute  was  held  un- 
constitutional as  imposing  imprisonment  for  debt.  After- 
ward a  statute  was  enacted  providing  that  if  the  contractor 
or  subcontractor,  with  intent  to  defraud,  should  use  the  pro- 
ceeds of  any  pa3mient  made  to  him  on  account  of  improve- 
ments by  the  owner  of  real  estate,  for  any  other  purpose  than 
the  payment  for  labor,  material,  etc.,  while  such  labor  or  ma- 
terials remained  unpaid  for,  he  would  be  guilty  of  larceny. 
This  statute,  like  the  one  we  are  now  considering,  had  refer- 
ence to  the  mechanics*  lien  statutes,  and  was  evidently  passed 
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to  prevent  the  abuses  sought  to  be  remedied  by  the  one  in 
question.  The  same  objections  were  raised  that  are  now 
urged,  and  it  was  held  that  the  statute  did  not  make  an  im- 
proper classification  and  did  not  call  for  imprisonment  for 
debt,  and  its  constitutionality  was  upheld. 

In  State  v.  Hertzog,  92  S.  C.  14,  75  S.  E.  374,  a  statute 
similar  to  the  one  here  involved  was  enacted,  but  differed 
in  that  the  statute,  instead  of  creating  a  trust  fund,  gave  to 
laborers  and  others  a  first  lien  on  the  money  received  by  the 
contractor  and  imposed  a  penalty  of  fine  or  imprisonment 
upon  the  contractor  for  failure  to  pay  the  laborers  and  ma- 
terialmen the  money  thus  received.  In  this  case  it  was  held 
that  the  classification  did  not  violate  the  constitution  and  that 
the  statute  did  not  impose  imprisonment  for  debt 

In  determining  whether  a  statute  is  constitutional  there 
are  certain  fundamental  rules  which  must  govern.  Statutes 
are  to  be  upheld  by  the  courts  unless  unconstitutional  beyond 
any  reasonable  doubt. 

The  legislature  has  all  legislative  powers  not  withheld 
or  limited  by  the  constitution  of  the  state  or  the  exercise  of 
which  is  not  prohibited  by  the  federal  constitution. 

It  is  not  the  province  of  the  courts  to  set  aside  statutes 
merely  because  they  may  be  deemed  unwise  or  because  it » 
may  be  feared  that  they  will  work  inconvenience  or  hardship. 
Subject  to  the  limitations  imposed  by  the  constitution  the 
legislature  has  very  broad  powers  in  order  to  promote  the 
public  welfare,  to  create  criminal  offenses  and  impose  pun- 
ishment therefor.  These  are  rules  so  elementary  and  long 
established  that  it  is  unnecessary  to  cite  the  many  adjudi- 
cated cases  on  which  they  are  based. 

It  is  our  conclusion  that  the  objections  of  counsel  for 
plaintiff  in  error  are  not  well  taken  and  that  we  are  not 
justified  in  declaring  the  act  unconstitutional. 

The  issues  presented  call  for  a  decision  on  the  meaning  of 
the  words,  "persons  entitled  to  a  lien  under  this  chapter." 
For  plaintiff  in  error  it  is  claimed  that  the  words  only  refer 
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to  those  who  have  served  notice  of  claim  for  lien.  On  the 
other  hand,  it  is  claimed  by  counsel  for  defendant  in  error 
that  the  clause  refers  to  all  persons  "who  do  any  work 
or  furnish  any  material  as  embodied  under  the  lien  law, 
whether  or  not  they  attempt  to  perfect  said  lien,  and  they 
become  entitled  to  the  benefit  of  said  section  when  the 
services  are  performed  or  the  material  is  furnished ;  and  it 
is  optional  with  them  whether  they  perfect  the  same  by 
giving  the  necessary  notice." 

We  do  not  entirely  agree  with  the  claim  made  by  counsel 
for  either  party.  As  we  construe  the  language  of  the  stat- 
ute, it  refers  to  all  persons  who  may  be  entitled  to  claim 
the  benefit  of  the  lien  law,  but  it  could  hardly  have  been 
the  legislative  intent  that  the  clause  in  question  should  refer 
to  those  who  have  lost  their  right  to  claim  a  lien  by  neglect- 
ing to  file  any  notice  within  the  statutory  period.  Nor  do  we 
think  the  legislature  could  have  intended  that  the  clause 
should  be  construed  so  strictly  as  to  include  only  those  who 
had  actually  filed  the  notice  of  lien  at  the  time  of  the  di- 
version of  the  trust  fund.  Such  a  construction  would  enable 
a  contractor  to  obtain  money  from  the  owner  and  misappro- 
priate it  before  the  time  for  filing  notices  had  expired  or 
.  before  the  amount  due  laborers  or  materialmen  had  been 
ascertained,  and  thus  the  object  of  the  statute  would  be 
defeated. 

In  the  present  case  there  is  no  testimony  showing  when 
the  material  and  labor  were  furnished ;  therefore  we  cannot 
say  from  the  record  before  us  that  any  crime  has  been  com- 
mitted. We  can  only  decide  that  upon  the  record  as  made 
the  prisoner  should  have  been  discharged. 

By  the  Court. — Order  reversed,  and  cause  remanded  with 
direction  to  discharge  the  prisoner  from  this  charge. 

EscHWEiLER,  J.  I  concur  in  the  result  reached  in  this 
case,  namely,  the  reversal  of  the  order  and  the  discharge  of 
the  plaintiff  in  error.     I  cannot,  however,  agree  with  the 
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conclusion  expressed  in  the  majority  opinion  as  to  the  con- 
stitutionality of >  sub.  3,  sec.  3315,  Stats.  First,  I  think  no 
conviction  should  in  any  event  be  allowed  to  stand  under  the 
statute  as  now  worded,  because  it  fails  to  require  proof  that 
such  alleged  misapplication  of  the  funds  received  by  the  con- 
tractor from  the  owner  is  done  with  an  unlawful  intent,  and 
the  reference  in  that  statute  to  the  embezzlement  statute  is 
not  sufficient  to  make  this  statute  complete  by  such  reference 
or  by  implication.  Second,  I  think  the  statute  in  question 
attempts  to  do,  indirectly  at  least  if  not  directly,  that  which 
is  prohibited  by  sec.  16,  art.  I,  Const,  which  provides:  "No 
person  shall  be  imprisoned  for  debt  arising  out  of  or  founded 
on  a  contract,  expressed  or  implied." 

The  obligation  of  the  principal  contractor  towards  the 
subcontractors  and  materialmen  for  services  rendered  or 
materials  delivered  is  a  contract  obligation  of  the  simplest 
and  plainest  kind.  A  statute,  therefore,  attempting  to  pro- 
vide that  the  failure  of  a  person  for  whom  services  had  been 
rendered  or  materials  delivered  to  pay  for  the  same  should 
be  denominated  a  felony  and  punished  by  imprisonment 
would  be  a  clear  violation  of  the  provision  above  quoted,  or 
else  the  constitution  in  that  regard  is  an  idle  waste  of  words. 

By  express  agreement  the  principal  contractor  himself  or 
his  surety  may  lawfully  undertake  with  an  owner  that  such 
contractor  and  his  surety  will,  for  a  valuable  consideration, 
pay  to  said  subcontractors  or  materialmen  money  to  become 
due  them  on  account  of  their  employment  by  the  contractors, 
and  such  subcontractors  and  materialmen  may  maintain  an 
action  upon  such  contract  although  it  may  have  been  en- 
tered into  without  any  consideration  moving  from  them,  and 
even  without  their  knowledge  or  consent  at  the  time  of  the 
making  thereof.  Nenv  York  C.  J.  F,  Co,  v,  Kenosha,  167 
Wis.  371,  376, 167  N.  W.  451,  and  cases  there  cited ;  Builders 
L.  &  S,  Co.  V,  Chicago  B.  S-  S,  Co,  167  Wis.  167,  169,  166 
N.  W.  320,  being  an  application  to  this  particular  kind  of 
contracts  of  the  general  rule  so  often  repeated  in  this  court 
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since  Tweeddale  v.  Tweeddde,  116  Wis.  517,  93  N.  W.  440. 
Many  of  the  subsequent  cases  on  that  rule  are  cited  in  Sedg- 
wick V.  Blanchard,  164  Wis.  421,  424,  160  N.  W.  267. 
These  all  recognize  the  relationship  that  is  here  presented  be- 
tween the  principal  contractor  as  promisor,  the  owner  as 
promisee,  and  the  subcontractors  or  materialmen  as  bene- 
ficiaries as  being  a  contract  obligation,  nowhere  designating 
it  as  a  trust  relationdiip.  The  statute  now  being  upheld  by 
the  majority  punishes  a  breach  of  such  contract  obligation  by 
imprisonment  in  what  seems  to  me  to  be  a  disregard  of  the 
letter  and  the  spirit  of  the  constitutional  provision. 

In  Bailey  v.  Alabama,  219  U.  S.  219,  31  Sup.  Ct.  45,  the 
United  States  supreme  court  declared  unconstitutional  the 
so-called  peonage  law  of  Alabama,  which  by  the  supreme 
court  of  that  state  had  been  declared  constitutional  as  re- 
ported in  161  Ala.  75,  78,  49  South.  886.  The  federal  court 
said  (p.  238)  as  follows: 

"We  cannot  escape  the  conclusion  that,  although  the  stat- 
ute in  terms  is  to  punish  fraud,  still  its  natural  and  inevitable 
effect  is  to  expose  to  conviction  for  crime  those  who  simply 
fail  or  refuse  to  perform  contracts  for  personal  service  in 
liquidation  of  a  debt,  and  judging  its  purpose  by  its  effect 
that  it  seeks  in  this  way  to  provide  the  means  of  compulsion 
through  which  performance  of  such  service  may  be  secured." 

Here  as  there  the  real  purpose  of  the  statute  is  to  provide 
means  of  forcing  payment  of  a  debt  by  threatened  confine- 
ment in  the  penitentiary  of  those  who  fail  to  perform  that 
which  is  a  simple  and  plain  contract  obligation. 


13]  AUGUST  TERM,  1921.  443 

Hemenway  v.  Connor  L.  &  L.  Co.  175  Wis.  443. 

Hemenway,  Appellant,  vs.   Connor  Lumber  &  Land 

Company,  Respondent 

November  15 — December  is,  1921. 

Logs  and  logging:  Claim  of  teamster:  Promise  of  owner  to  pay: 
Conditional  agreement:  Claim  for  lien:  Failure  to  file  because 
of  act  of  owner:  Evidence:  Sufficiency. 

1.  Where  defendant  expressed  a  willingness  to  pay  plaintiff's 

claim  for  logging  work  done  for  one  of  its  contractors  if 
plaintiff  would  furnish  an  itemized  statement  of  the  time  he 
and  his  team  were  engaged  on  the  work,  and  the  plaintiff  did 
not  do  this,  there  was  not  an  unconditional  promise  of  the 
defendant  to  pay  the  claim. 

2.  Since  the  evidence  does  not  show  any  agreement  on  the  part 

of  plaintiff  to  refrain  from  asserting  his  lien  against  the  logs, 
and  after  he  had  made  final  demand  of  the  defendant  six  days 
still  remained  within  which  he  might  file  his  lien,  it  is  held 
that  plaintiff  was  not  induced  to  forego  his  lien  by  reason  of 
the  negotiation^  with  defendant. 

Appeal  from  a  judgment  of  the  circuit  court  for  Oconto 
county:  W.  B.  Quinlan,  Circuit  Judge.    Affirmed, 

Action  for  breach  of  contract.  The  facts  are  set  forth  in 
the  opinion. 

For  the  appellant  there  was  a  brief  by  Lehner  &  Lehner  of 
Oconto  Falls,  attorneys,  and  Otto  L.  Lehner  of  Madison,  of 
counsel,  and  oral  argument  by  Philip  Lehner  of  Princeton. 

For  the  respondent  there  was  a  brief  by  Goggins,  Brazeau 
&  Goggifis  of  Wisconsin  Rapids,  and  oral  argument  by 
Hugh  W,  Goggins, 

DoERFLER,  J.  This  is  an  action  on  contract  brought  by 
the  plaintiff,  Hemenway,  against  the  defendant,  Connor 
Lumber  &  Land  Company,  to  recover  for  the  alleged  rea- 
sonable value  of  labor  of  the  plaintiff  and  of  his  team  in 
decking  and  loading  logs  for  one  Russell  Collins,  the  prin- 
cipal contractor  under  said  defendant. 

Plaintiff  claimed  that  he  entered  into  an  agreement  with 
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said  Collins  by  which  Collins  agreed  to  pay  him  $1.25  per 
thousand  feet  for  the  loading  and  decking  of  certain  logs. 
The  work  was  performed  during  the  winter  of  1916-1917, 
and  the  plaintiff  ceased  working  on  April  5,  1917.  There- 
after Collins  gave  the  plaintiff  an  order  upon  the  defendant 
for  $660.10,  alleged  balance  due  the  plaintiff,  which  order 
the  plaintiff  presented  to  one  Kissinger,  the  manager  of  the 
defendant's  plant  at  Laona,  Wisconsin,  and  this  order  was 
not  honored  by  said  Kissinger  for  the  reason,  as  was  claimed, 
that  there  was  no  money  due  said  Collins. 

On  April  7,  1917,  correspondence  pertaining  to  plaintiff's 
claim  opened  between  the  parties,  and  from  such  time  until 
the  28th  day  of  May,  1917,  numerous  letters  passed  be- 
tween them,  and  such  correspondence  constitutes  substan- 
tially all  the  material  evidence  in  the  case.  The  plaintiff 
requested  payment  of  his  claim,  and  the  defendant  from 
time  to  time  insisted  that  the  plaintiff  furnish  an  itemized 
statement  of  the  actual  time  he  and  his  team  were  engaged  in 
performing  the  work  in  question.  Pursuant  to  defendant's 
request  for  such  itemized  statement  the  plaintiff  mailed  to 
the  defendant  a  statement  containing  numerous  items,  the 
principal  item  being  one  in  which  the  plaintiff  made  a  charge 
of  $860.10  for  loading  and  decking  logs  at  $1.25  per  thou- 
sand. To  this  statement  so  sent  the  defendant  took  excep- 
tion, and  repeatedly  called  plaintiff's  attention  to  the  fact 
that  such  statement  did  not  comply  with  its  request.  The 
statement  requested  was  never  furnished. 

On  May  26,  1917,  the  plaintiff  sent  the  defendant  an  ulti- 
matum by  which  he  informed  the  defendant  that,  unless  the 
defendant  mailed  him  a  check  for  the  amount  of  plaintiff's 
claim  by  return  mail,  he  would  enter  the  same  for  collection. 
Plaintiff's  claim  was  not  paid,  and  on  June  4,  1917,  the 
action  was  begun. 

The  issues  involved  were  submitted  to  a  jury  on  a  special 
verdict,  in  which  the  jury   found    (1)    that  the  plaintiff 
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worked  for  seventy-three  days;  (4)  that  the  going  wage  in 
Forest  county  for  work  such  as  the  plaintiff  claimed  to  have 
performed  was  $5  per  day;  (3)  that  the  plaintiff's  team 
worked  for  seventy-three  days;  (4)  that  the  going  wage  for 
such  services  at  the  place  of  performance  was  $3  per  day 
(the  latter  question  being  answered  by  the  court)  ;  (5)  that 
the  plaintiff  was  induced  to  refrain  from  filing  his  petition 
for  a  lien  by  reason  of  the  correspondence  had  with  the  de- 
fendant company;  (6)  that  the  plaintiff  did  not  have  a  rea- 
sonable time  in  which  to  file  his  petition  for  lien  between 
May  26  and  June  1,  1917. 

Under  the  provisions  of  sec.  3330  of  the  Statutes  the  time 
for  filing  a  claim  for  lien  by  the  plaintiff  expired  on  the  1st 
day  of  June,  1917.  Assuming  that  the  plaintiff  had  a 
valid  claim  for  lien  under  the  provisions  of  said  statute, 
or  if  plaintiff  had  contended  in  good  faith,  during  the  ne- 
gotiations, that  he  was  entitled  to  a  claim  for  lien,  and  if 
the  defendant,  in  order  to  avoid  a  lien  claim,  had  promised 
to  pay  plaintiff's  claim  upon  the  condition  that  plaintiff 
would  refrain  from  asserting  his  lien  rights,  such  promise  of 
the  defendant  would  be  enforceable  against  it.  It  nowhere 
appears,  however,  in  the  correspondence  that  plaintiff  laid 
claim  to  lien  rights ;  on  the  contrary,  he  threatened  collection 
of  his  claim  unless  defendant  paid  him  within  a  certain  time. 
Assuming,  however,  that  the  plaintiff  had  made  claim  to  lien 
rights,  it  nowhere  appears  that  the  defendant  unconditionally 
agreed  to  pay  plaintiff's  claim.  On  the  contrary,  it  appears 
affirmatively  that  the  defendant  insisted  from  time  to  time 
upon  plaintiff's  flirnishing  a  statement  of  the  actual  time  of 
work  and  labor  performed  by  him  and  his  team.  Plaintiff's 
attention  was  repeatedly  directed  to  the  necessity  of  furnish- 
ing such  statement.  Inasmuch  as  the  defendant  expressed 
a  willingness  to  pay  plaintiff's  claim  only  upon  condition  that 
the  requested  statement  be  furnished,  and  such  statement  in 
fact  having  never  been  furnished,  there  was  no  unconditional 
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promise  on  defendant's  part  to  pay.  Furthermore,  the  evi- 
dence does  not  show  that  there  was  an  agreement  on  the  part 
of  the  plaintiff  to  refrain  from  asserting  his  lien  claim. 

In  that  respect  this  case  differs  materially  from  the  case 
of  Young  v,  French,  35  Wis.  111.  In  that  case  the  defend- 
ant agreed  to  become  individually  responsible  for  plaintiff's 
claim,  and  agreed  to  pay  the  same  if  the -plaintiff  would 
forbear  to  sue  or  desist  from  enforcing  a  claim  for  lien.  The 
court  in  its  opinion  uses  this  language: 

"Assuming  that  these  facts  were  established  by  the  evi- 
dence, the  question  arises,  Was  the  defendant's  promise 
valid  ?  We  think  the  question  must  be  answered  in  the  af- 
firmative. The  promise  was  founded  upon  a  new  and  dis- 
tinct consideration  moving  from  the  plaintiff  to  the  defend- 
ant." Dyer  v,  Gibson,  16  Wis.  557;  Hezvett  v.  Currier,  63 
Wis.  386,  23  N.  W.  884. 

It  is  also  contended  by  the  plaintiff  that  the  defendant  at 
all  times  had  the  itemized  statement  requested  by  it  and  that 
therefore  plaintiff  was  not  obliged  to  furnish  such  statement. 
The  evidence  shows  that  Collins,  the  principal  contractor, 
had  a  time-book  showing  the  time  that  plaintiff  and  his  team 
were  engaged  in  the  work  in  question,  and  this  time-book, 
which  constituted  the  only  record  evidence  of  such  time,  was 
in  CoUins's  possession  and  was  not  delivered  or  shown  to  the 
defendant  until  the  time  of  the  trial. 

The  evidence  in  question  cannot  by  any  stretch  of  the 
imagination  be  construed  as  proving  that  the  plaintiff  was 
induced  not  to  file  his  claim  for  a  lien  in  time  by  reason  of 
the  correspondence  had  with  the  defendant  company;  and 
it  also  appears  quite  clearly  that  after  the  26th  day  of  May, 
1917,  the  plaintiff  still  had  adequate  time  within  which  to 
file  a  claim  for  lien  had  he  desired  to  do  so.  The  trial  court 
therefore  was  justified  in  changing  the  answers  to  the  ques- 
tions of  the  special  verdict  as  above  set  forth  and  in  direct- 
ing judgment  for  the  defendant. 

By  the  Court. — ^Judgment  affirmed. 


\ 
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Oconto  Chamber  of  Commerce,  Respondent,  vs. 

Grandall,  Appellant. 

November  i§ — December  ij,  ip2i. 

Subscriptions:  Assignment  by  parol:  Evidence:  Parol  evidence 

where  instrument  is  unambiguous, 

1.  A  committee  of  citizens,  procuring  subscriptions  to  purchase 

a  factory  building  and  site  to  give  to  a  manufacturing  com- 
pany to  induce  its  coming  to  the  city,  could,  without  formal 
writing,  assign  whatever  interest  the  committee  had  in  the 
subscriptions  so  as  to  authorize  the  assignee  to  sue  for  an 
unpaid  subscription. 

2.  Under  such  a  subscription  agreement  parol  evidence  was  proper 

to  show  that  the  express  obligation  of  the  subscribers  in- 
cluded the  price  actually  paid  for  a  certain  building  and  site  in 
the  city,  but  was  not  admissible  to  show  that,  in  addition,  there 
was  a  sum  of  $5,000  expended  in  improving  and  changing  such 
building  after  its  purchase,  as  the  contract  was  unambiguous 
and  plainly  did  not  include  such  remodeling  or  raising  money 
therefor. 

3.  When  parties  reduce  their  agreements  to  writing,  the  meas- 

ure of  their  obligation  is,  when  plainly  expressed,  to  be  con- 
fined to  what  is  there  stated,  and  cannot  be  added  to  by  parol. 

Appeal  from  a  judgment  of  the  circuit  court  for  Oconto 
county:  W.  B.  Quinlan,  Circuit  Judge.  Modified  and  re- 
versed. 

The  citizens  of  Oconto  being  desirous  of  securing  the  lo- 
cation of  a  factory,  a  committee  undertook  to  raise  a  sum 
of  money  by  circulating  a  subscription  list  as  follows: 


Hi 

ay 


'Oconto.  Wis.,  June  9,  1913. 
'Whereas,  H.  F.  Jones,  D.  H.  Mooney,  J.  B.  Chase, 
A.  M.  Martineau,  Chas.  A.  Best,  L.  C.  Harvey,  George 
Ansorge,  and  W.  M.  Comstock  are  about  to  become  obligated 
for  the  purchase  price  of  a  building  and  site  in  Oconto,  Wis- 
consin, to  be  given  to  a  corporation  for  factory  purposes  at 
the  end  of  five  years'  time  providing  said  corporation  oper- 
ates said  factory  pursuant  to  the  terms  of  a  contract  to  be 
entered  into  with  said  manufacturing  corporation ;  and 
"Whereas,  it  is  understood  that  an  effort  shall  be  made  to 
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get  the  city  of  Oconto,  Wisconsin,  to  supply  the  necessary 
funds;  and 

"Whereas,  it  is  necessary,  in  of der  that  the  factory  be  ob- 
tained for  this  city,  to  act  immediately, 

"Therefore  we,  the  undersigned,  hereby  guarantee  to  the 
person,  persons,  or  corporation  advancing  the  funds,  or  to 
their  assigns,  that  we  will  reimburse  such  person,  persons  or 
corporations,  or  their  assigns,-  for  all  sums  so  advanced  by 
them,  and  that  each  of  us  shall  become  liable  to  such  person, 
persons,  or  corporations,  or  their  assigns,  up  to  the  sum  of 
not  exceeding  $100  each,  such  payments  to  be  made  within 
five  years'  time,  one  fifth  of  the  amount  of  the  liability  pay- 
able annually.  It  is  understood  th^t  if  any  signer  to  this 
paper  desires  to  become  liable  for  a  greater  amount  than 
$100  he  may  do  so  by  specifying  amount  over  his  signature 
and  hereby  binds  himself  for  such  greater  sum." 

The  defendant  and  a  number  of  others  signed,  the  total 
amounting  to  $7,980  and  being  completed  before  Jime  23d. 
A  site  and  building  known  as  the  Turner  Opera  House  in 
said  city  was  purchased  for  $3,500  by  the  committee  and 
possession  thereof  given  to  the  Marinette  Knitting  Mills 
Company  pursuant  to  the  terms  of  two  substantially  similar 
written  agreements  between  them  of  June  23d  and  July  9th. 
Upon  performing  certain  conditions  within  five  years  the 
Mills  Company  was  to  obtain  title  to  such  site.  These  writ- 
ings also  contained  two  separate  and  distinct  provisions  in 
separately  numbered  paragraphs.  By  the  first  provision  the 
committee  undertook  to  obtain  title  in  themselves  and  then 
give  immediate  possession  to  the  Knitting  Company  of  the 
real  estate  with  buildings  thereon  known  as  the  Turner 
Opera  House  property  "for  said  factory  site  and  purposes." 
The  second  is  that  the  committee  are  to  furnish  and  give,  as 
needed  and  requested  by  the  Knitting  Company,  $5,000  with- 
in certain  dates  "to  remodel,  equip,  and  complete  said  prem- 
ises for  factory  purposes."  By  agreement  between  those 
concerned,  the  plaintiff  organized  subsequently  to  June  23d, 
took  title  to  this  property  from  the  committee  and  collected 
on  the  subscriptions. 
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This  action  Was  brought  by  plaintiff,  claiming  as  kn 
assignee  of  the  committee,  to  collect  a  balance  of  $80  611 
defendant's  $100  subscription. 

Upon  motion  for  a  directed  verdict  die  court  dir6ctM 
judgment  for  the  plaintiflF  for  the  $^,  with  interest  ^nd 
costs.    From  such  judgment  the  defendant  has  appealed. 

For  the  appellant  there  was  a  brief  by  Classon  &  O'Kel- 
liher  of  Oconto,  and  oral  argument  by  V.  /.  O'Kelliher. 

Irving  Breakstone  of  Oconto,  for  the  respondent. 

EscHWEiLER,  J.  The  defendant  urges  that  there  is  n6t 
sufficient  proof  that  the  plaintiff,  the  Oconto  Chambet  df 
Commerce,  which  assumed  the  duties  and  functions  of  the 
committee  named  in  the  subscription  list  quoted  above,  had 
sufficient  title  or  interest  in  such  agreement  to  support  its 
bringing  this  action.  No  formal  writing  or  assignment  ap- 
pears  in  the  record  as  having  been  executed  by  the  com- 
mittee to  the  plaintiff,  yet  we  think  the  facts  in  this  casfe, 
which  we  do  not  deem  necessary  to  recite  in  detail,  were  suJF- 
ficient  to  show  that  there  was  in  legal  effect  a  sufficient  as- 
signment of  whatever  interest  the  committee  had  in  the  sub- 
scriptions. Such  an  assignment  need  not  be  in  Writing. 
Arpin  v.  Bnrch,  68  Wis.  619,  623,  32  N.  W.  681 ;  Baitlie  v. 
Stephenson,  95  Wis.  500,  502,  70  N.  W.  660;  ShoHs  v. 
Ferge,  102  Wis.  122,  129,  78  N.  W.  426. 

The  obligation  in  the  subscription  agreement  of  June  9th 
included,  by  its  express  language,  the  sum  expended  ior  the 
"purchase  price  of  a  building  and  site."  No  contention  can 
be  successfully  made  that  there  was  any  latent  ahibiguity 
in  that  phrase.  It  is  plain,  certain,  and  of  ordinary  usage. 
Parol  evidence  was  proper  to  show,  and  only  to  show,  that  it 
fitted  the  Turner  Opera  House  property  and  the  $3,500  paid 
therefor.  It  also  tnet  and  fitted  exactly  with  the  first  provi- 
sion in  the  contract  with  the  Knitting  Mills  Company  as 
above  recited. 

The  court,  however,  permitted,  over  defendant's  objec- 
VoL.  175—15 
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tion,  parol  evidence  to  be  received  that  in  addition  to  such 
purchase  for  $3,500  there  was  a  sum  of  $5,000  expended  in 
improving  and  changing  such  building  after  its  purchase 
and  to  make  it  practicable  for  factory  operations,  and  that 
such  additional  sum  added  to  the  $3,500  required  an  applica- 
tion of  the  entire  amounts  subscribed. 

Such  sum  of  $5,000  was,  however,  plainly  separate  and 
distinct  from  the  obligation  for  the  purchase  of  the  real  prop- 
erty and  clearly  not  included  therewith. 

The  holding  of  the  court  was  contrary  to  the  salutary  and 
well  recognized  rule  that  when  parties  reduce  their  agree- 
ments to  writing  the  measure  of  their  obligations  is,  when 
as  plainly  expressed  as  here,  to  be  confined  to  what  is  there 
stated  and  cannot  be  added  to  by  parol.  Miley  v.  Heaney, 
168  Wis.  58,  78,  169  N.  W.  64;  State  ex  reL  Att'y  Gen.  v. 
Steber,  161  Wis.  576,  580,  155  N.  W.  146[, KUpinski  v. 
Bishop,  143  Wis.  390,  127  N.  W.  974;  Gilbert  v.  Stockman, 
76  Wis.  62,  44  N.  W.  845;  Taylor  v.  Davis,  82  Wis.  455, 
458,  52  N.  W.  756;  Jones,  Evidence  (2d  ed.)  §  434. 

There  is  no  room  here  for  the  application  of  the  rule  that 
parol  evidence  may  be  received  to  raise  an  ambiguity  even 
where  the  language  of  the  writing  seems  clear  on  its  face, 
and  then  to  explain  such  ambiguity,  as  in  cases  like  Klueter 
V.  Joseph  Schlitz  S.  Co,  143  Wis.  347, 128  N.  W,  43 ;  Ham- 
mond  V.  Capital  City  Mut.  F.  Ins.  Co,  151  Wis.  62,  67,  138 
N.  W.  92;  Radtke  v,  Rothschild  W,  P,  Co,  158  Wis.  271, 
276,  148  N.  W.  866;  and  as  stated  in  Jones,  Evidence  (2d 
ed.)  §455. 

Defendant,  however,  paid  but  $20  on  his  subscription.  It 
is  conceded  that  he  is  indebted  for  his  proportionate  share 
of  the  $3,500  paid  for  the  Turner  Opera  House  property. 
Such  share  would  be  $43.85.  The  diflference  between  that 
and  the  $20,  or  $23.85,  is  the  amount  justly  due  and  owing 
from  him  to  the  plaintiff.  That  amount  of  $23.85,  instead 
of  $80,  should  be  the  measure  of  damages,  with  interest 
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from  the  commencement  of  the  action,  there  being  no  proof 
as  to  any  particular  date  of  a  prior  demand. 

The  plaintiff,  of  course,  would  be  entitled  to  costs  in  the 
court  below,  and  defendant  would  necessarily  be  entitled  to 
costs  here. 

By  the  Court — ^Judgment  reversed,  with  directions  to  enter 
judgment  in  accordance  with  this  opinion. 


Hess,  Respondent,  vs.  Holt  Lumber  Company,  Appellant. 

November  /j — December  jj,  1^21. 

Contracts:  Offer  and  acceptance:  Qualified  acceptance:  Offer  by 
mail:  How  accepted:  Withdrawal  of  offer  by  telegraph. 

1.  If  an  acceptance  of  an  offer  to  sell  timber,  mailed  before  the 

offer  was  withdrawn,  was  insufficient  to  make  a  valid  contract, 
no  valid  contract  could  thereafter  be  made  by  accepting  4he 
offer. 

2.  .An  offer  to  sell  timber  having  been  made  by  post,  the  acceptance 

might  be  made  in  the  same  way;  and  the  acceptance  of. the 
offer  was  complete  from  the  moment  the  letter  of  acceptance 
was  mailed  by  the  offeree. 

3.  Where  an  offer  to  sell  timber  did  not  specify  the  time,  place, 

or  medium  of  payment  nor  the  time  within  which  the  timber 
was  to  be  removed,  if  the  offer  had  been  accepted  without 
qualification  payment  should  be  made  to  the  vendor  at  its 
place  of  business  in  cash ;  and  the  purchaser  would  have  had 
a  reasonable  time  within  which  to  remove  the  timber. 

4.  But  if  the  offer  was  accepted  with  a  demand  for  one  year's 

time  within  which  to  remove  the  timber,  and  the  length  of 
time  within  which  it  might  have  been  removed  in  the  ordinary 
course  of  business  was  not  shown,  there  was  such  a  material 
variation  from  the  terms  of  the  offer  as  rendered  the  accept- 
ance qualified  and  prevented  a  completed  contract  from  being 
created  by  the  mailing  of  the  letter. 

Appeal  from  a  judgment  of  the  circuit  court  for  Forest 
county:  W.  B.  Quinlan,  Circuit  Judge.    Reversed. 

Specific  performance.    The  plaintiff  lives  at  Cavour,  For- 


452       SUPREME  COURT  OF  WISCONSIN.    [Dec. 

Hess  v.  Holt  Lumber  Co.  175  Wis.  451. 

est  county,  and  the  defendant  has  its  principal  office  at 
Oconto,  Wisconsin,  and  owns  timber  lands  in  Forest  county. 
On  August  28,  1919,  plaintiff  wrote  to  defendant  as  follows: 

"About  a  week  ago  I  spoke  to  your  cruiser,  Mr.  Leigh, 
about  a  little  bunch  of  stuff  left  on  the  N.E.  of  S.W.,  N.W. 
of  S.E.,  sec.  19-37-16  E.,  which  I  would  like  to  buy  if  I 
can  buy  it  right  away,  as  I  would  want  to  cut  it  before  snow 
fell,  and  in  order  to  do  that  I  would  have  to  get  busy  because 
men  are  scarce. 

"Let  me  know  at  once." 

In  reply  the  defendant  wrote  on  September  2d  that  the 
plaintiff  could  have  the  timber  for  $100  cash.  On  Septem- 
ber 12th  the  plaintiff  wrote  defendant: 

"Send  timber  deed  to  Laona  State  Bank,  of  Laona,  Wis.^ 
for  $100  for  what  timber  is  left  on  the  N.E.  of  the  S.W.  and 
the  N.W.  of  the  S.E.  in  sec.  19-37-16. 

"Make  same  to  L.  C.  Hess." 

On  September  15th  the  defendant  wrote  the  plaintiff  as 
follows : 

"We  notice  that  we  made  a  mistake  in  writing  you  that 
we  would  sell  you  the  timber  on  the  N.E.  S.W.  and  the  N.W. 
S.p.  section  19,  town  37,  range  16,  for  $100.  This  should 
have  been  $1-50.  Kindly  advise  us  whether  you  want  it  at 
that  price  or  not.  We  would  not  be  willing  to  sell  it  for 
$100." 

On  September  17th  plaintiff  wrote  the  defends^nt:  ^ 

"Find  inclosed  check  for  $150  for  the  timber  on  the  N.E. 
of  S.W.  and  the  N.W.  of  S.E.  of  sec.  19-37-16  E. 

"Send  timber  deed  to  me  and  have  same  made  out  to 
L.  C.  Hess,  single  man.  If  this  was  a  mistake  of  yours  I 
9Ught  not  to  pay  this  extra  fifty  dollars. 

"Yours  truly,  A.  J.  Hess. 

"P.  S.    I  want  one  year  to  remove  this  timber." 

In  the  afternoon  of  September  17th  the  defendant  tele- 
graphed the  plaintiff  at  Cavour:  "Our  quotation  on  timber 
in  section  19  is  hereby  withdrawn." 


13]  AUGUST  TERM,  1921.  453 

Hess  V.  Holt  Lumber  Co.  175  Wis.  451. 

It  appears  that  the  telegram  was  not  delivered  until  the 
following  day  about  11  o'clock.  On  September  17th  the 
defendant  also  wrote  the  plaintiff: 

"We  hereby  withdraw  our  quotation  of  $150  for  the  tim- 
ber on  the  N.W.  S.E.  and  N.E.  S*W.  section  19,  town  37, 
range  16,  and  we  sent  you  a  telegram  to  the  same  effect.  We 
have  concluded  not  to  sell  the  timber  at  that  price." 

There  was  subsequent  correspondence  from  which  it  ap- 
pears that  the  reason  the  defendant  withdrew  its  offer  was 
that  it  had  received  an  offer  of  $350  for  the  land.  Plaintiff 
wrote  demanding  deed,  which  demand  was  refused.  This 
action  was  begun  to  compel  the  defendant  to  convey  the 
timber.  There  was  judgment  for  the  plaintiff,  from  which 
the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Classon  &  Whit- 
comb  of  Oconto,  and  oral  argument  by  A,  J,  Whitcomb. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  J.  A.  Walsh  of  Crandon. 

RosENBERRY,  J.  The  defendant  claims  that  the  court 
erred  for  the  reason  that  the  letter  of  September  17th  did 
not  amount  to  an  acceptance,  as  there  was  a  material  varia- 
tion from  the  terms  of  the  offer.  Considerable  evidence  was 
offered  and  received  as  to  the  conduct  of  the  parties  subse- 
quent to  the  receipt  of  the  letter  by  defendant.  We  regard 
all  of  this  evidence  as  immaterial,  for  the  reason  that  before 
the  letter  of  acceptance  was  received  by  the  defendant  it 
had  withdrawn  its  offer.  If  there  was  a  valid,  enforceable 
contract,  it  must  have  been  made  by  the  acceptance  mailed 
by  the  plaintiff  on  September  17th,  and  if  the  letter  did  not 
make  a  valid  contract,  the  offer  having  been  withdrawn, 
none  could  thereafter  be  made.  It  is  not  disputed  that  the 
parties  had  made  the  post  a  means  of  communicating  offer 
and  acceptance.  The  offer  having  been  made  by  post,  the 
acceptance  might  be  made  by  post.  The  contract,  if  one  was 
made,  was  complete  from  the  moment  the  letter  was  mailed 
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by  the  plaintiff  to  the  defendant.  1  Page,  Contracts  (2d  ed.) 
§  199;  13  Corp.  Jur.  p.  300,  §  116.  The  offer  was  to  sell 
the  timber  upon  the  land  in  question  for  $150.  The  time, 
place,  and  medium  of  payment  were  not  specified,  nor  was 
the  time  within  which  the  timber  was  to  be  removed  fixed 
by  the  offer.  If  the  offer  had  been  accepted  without  quali- 
fication, payment  should  have  been  made  to  the  vendor  at  its 
place  of  business  in  cash,  and  the  plaintiff  would  have  had 
a  reasonable  time  within  which  to  remove  the  timber.  The 
words  of  acceptance  were,  "Find  inclosed  check  for  $150  for 
the  timber"  on  the  lands  described  and  a  demand  for  one 
year's  time  within  which  to  remove  the  timber  and  a  direc- 
tion to  have  the  deed  made  to  L.  C.  Hess. 

The  direction  as  to  the  making  of  the  deed  to  L.  C.  Hess 
may  be  considered  as  having  been  assented  to  by  the  de- 
fendant, it  having  been  suggested  in  a  prior  letter  and  no 
objection  having  been  made  thereto. 

No  evidence  was  introduced  or  received  as  to  the  length  of 
time  within  which  the  plaintiff  might  have  removed  the 
timber  in  the  ordinary  course  of  business.  In  the  absence  of 
such  evidence,  we  are  of  the  opinion  that  the  demand  of  the 
plaintiff  that  he  be  given  one  year  within  which  to  remove 
the  timber  was  such  a  material  variation  from  the  terms  of 
the  offer  as  to  make  it  a  qualified  acceptance  requiring  some- 
thing to  be  done  on  the  part  of  the  defendant;  that  there- 
fore no  completed  contract  was  made  by  the  mailing  of  the 
letter. 

In  Cram  v.  Long,  154  Wis.  13,  142  N.  W.  267,  it  was 
held  that  a  contract  made  by  an  agent  by  the  terms  of  which 
the  purchase  price  was  to  be  paid  to  the  agent  instead  of  to 
the  principal  varied  the  terrtis  of  the  offer  and  amounted  to 
a  qualified  acceptance. 

In  Northwestern  Iron  Co.  v.  Meade,  21  Wis.  474,  M.  of- 
fered by  letter  to  sell  W.  forty  acres  of  land  for  $10  per  acre, 
subject  to  two  years'  taxes.  W.  replied,  agreeing  to  pay 
what  you  ask — $400  and  two  years'  taxes,"  and  added: 
If  this  is  the  best  offer  you  can  make,  you  may  execute  the 
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within  deed,  and  send  it  to  Mrs.  M.  at  Green  Bay  to  also 
sign  and  acknowledge,  requesting  her  to  forward  it  to  the 
State  Bank  of  Wisconsin  in  Milwaukee,  where  I  will  call 
and  pay  the  money  and  receive  the  deed."  It  was  held  that 
M.  would  have  had  a  right  to  tender  his  deed  at  W.'s  place  of 
residence,  which  was  at  Mayville;  that  W.'s  letter  having 
fixed  a  different  place  for  the  delivery  of  the  deed  and  the 
payment  of  the  money,  it  was  a  qualified  acceptance  and  no 
contract  was  made. 

In  Helmholz  v.  Greene,  173  Wis.  306,  181  N.  W.  221, 
where  an  offer  was  communicated  by  a  broker  to  the  owner 
and  the  owner  accepted  by  telegram :  "Accept  nine  thousand 
cash,  purchaser  to  pay  commission  and  satisfy  tenant  with 
whom  I  have  only  tentative  agreement,"  it  was  held  a  quali- 
fied acceptance  and  did  not  create  a  binding  contract. 

In  Clark  v.  Burr,  85  Wis.  649,  55  N.  W.  401,  A.  gave  an 
option  to  B.  to  buy  certain  land,  after  which  a  building  upon 
the  land  burned.  The  defendant  accepted  the  option  and  in 
a  separate  writing  demanded  that  the  insurance  money  on 
the  building  be  paid  to  him  or  applied  on  the  purchase  price. 
In  this  case  both  parties  claimed  there  was  a  contract.  It 
was  there  said : 

"The  acceptance  of  an  offer  upon  terms  varying  from 
those  of  the  offer,  however  slight,  is  a  rejection  of  the  offer." 
Citing  National  Bank  v.  Hall,  101  U.  S.  43,  50. 

For  further  instances  of  qualified  acceptance  see  Shores 
L.  Co.  V.  Patterson,  98  Wis.  534,  74  N.  W.  367;  Baker  v. 
Holt,  56  Wis.  100,  14  N.  W.  8;  Turner  v.  McCormick,  56 
W.  Va.  161,  49  S.  E.  28,  107  Am.  St.  Rep.  904;  Russell  v. 
Falls  Mfg.  Co.  106  Wis.  329,  82  N.  W.  134;  1  Page,  Con- 
tracts (2ded.)  §§  167-184. 

For  cases  holding  that  an  inquiry  or  suggestion  not 
amounting  to  a  condition  of  acceptance  is  not  a  material  vari- 
ation, see  Matteson  v.  Scofield,  27  Wis.  671 ;  Kreutzer  v. 
Lynch,  122  Wis.  474,  100  N.  W.  887;  Curtis  L.  <$-  L.  Co,  v. 
Interior  L.  Co.  137  Wis.  341,  1 18  N.  W.  853. 

The  acceptance  by  tender  of  a  check  of  a  third  party  for 
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$150  presents  an  interesting  question  which  we  do  not  find  it 
necessary  to  decide.  In  that  connection  attention  is  called  to 
State  ex  rel  Nezvs  P,  Co.  v.  Park,  166  Wis.  386,  165  N.  W. 
289 ;  Anno.  8  A.  L.  R.  1268 ;  Anno.  1 1  A.  L.  R.  81 1. 

From  what  has  been  said  it  follows  that  the  court  erred 
in  granting  specific  performance,  there  being  no  valid  con- 
tract. 

By  the  Court. — ^Judgment. of  the  circuit  court  reversed, 
and  cause  remanded  with  directions  to  dismiss  the  complaint. 


O'Shea,  Respondent,  vs.  Lavoy,  Appellant. 

November  j$ — December  ij,  ig2i. 

Automobiles:  Liability  of  owner  to  invitee:  Negligence:  Degrees. 

1.  The  owner  of  an  automobile  is  not  liable  for  damages  to  an 
invited  guest  riding  therein  for  injuries  sustained  by  the  latter, 
due  to  the  turning  over  of  the  machine  because  of  a  defec- 
tive spring,  even  though  it  was  a  second-hand  machine  and 
the  spring  was  repaired  with  old  parts. 
[2.  The  question  as  to  what  degree  of  negligence  in  the  manage^ 
ment  of  an  automobile  by  its  owner  will  make  him  liable  for 
damages  to  an  invited  guest  riding  therein  and  sustaining  in- 
juries, discussed  but  not  decided.] 

Appeal  from  a  judgment  of  th^  circuit  court  for  Mari- 
nette county:  W.  B.  Quinlan,  Circuit  Judge.    Reversed. 

The  plaintiff  is  the  father-in-law  of  the  defendant  and  is 
about  seventy-two  years  of  age.  Both  reside  at  Marinette, 
Wisconsin.  On  July  18,  1920,  the  defendant  started  in  a 
Chalmers  automobile  on  a  trip  to  Norway,  Michigan,  for  the 
purpose  of  bringing  home  one  of  his  children  who  had  been 
visiting  at  that  place.  He  took  with  him  his  wife,  two  chil- 
dren, his  niece,  another  lady,  and  the  plaintiff  and  his  wife, 
whom  he  invited  to  make  the  trip  with  him.  The  car  was  a 
1915  model.    Defendant  had  purchased  it  as  a  second-hand 
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car  in  1919.  Sometime  prior  to  this  date  four  leaves  of  the 
left  front  spring  broke  and  defendant  took  the  car- to  a 
gars^e  and  had  the  spring  repaired.  The  broken  leaves  were 
the  second,  third,  fourth,  and  fifth  from  the  bottom,  there 
being  seven  leaves  in  the  spring.  The  garage  man  sub- 
stituted some  old  leaves  which  he  had  in  the  shop  for  the 
broken  ones  and  thus  repaired  the  spring.  He  took  some 
leaves  he  had  in  the  garage  that  were  a  litle  bit  too  long,  cut 
oflE  the  tapered  ends  and  fitted  them  the  same  length  as  the 
ones  that  were  broken.  This  was  regarded  as  a  temporary 
job  and  a  new  spring  was  ordered.  The  garage  man  told 
defendant  that  it  would  not  be  good  policy  to  run  the  car  too 
long  with  the  repaired  spring,  but  that  it  would  be  safe 
as  long  as  he  watched  himself  on  the  road.  The  garage  man 
testified  that  he  knew  the  defendant  intended  to  use  the  car 
in  an  ordinary  way  and  that  he  considered  it  entirely  good 
and  adequate,  temporarily,  for  that  purpose.  He  further 
testified  that  there  was  nothing  unusual  about  using  a  re- 
paired job  on  a  spring  temporarily  before  a  new  spring  ar- 
rives. In  fact,  it  was  quite  common  to  do  that  in  that 
vicinity.  He  further  testified  that  any  part  of  a  car  that  is 
made  of  steel  is  apt  to  crystallize  aftei*  four  or  five  years' 
use.  Between  the  time  of  the  repair  of  the  spring  and  the 
trip  in  question  defendant  ran  the  car  a  distance  of  1,500 
miles,  making  one  trip  from  Marinette  to  Milwaukee  there- 
with without  any  mishap. 

While  on  the  trip  to  Norway  they  passed  over  a  small 
bridge  near  the  village  of  Daggett,  Michigan,  going  at  the 
rate  of  fifteen  to  eighteen  miles  an  hour.  Almost  immedi- 
ately thereafter  the  master  (top)  leaf  of  the  spring  broke 
very  near  the  front  end  thereof,  where  it  had  no  support 
from  the  other  leaves.  This  caused  the  left  side  of  the  car  to 
drop  down,  the  fender  coming  in  contact  with  the  tire,  which 
made  it  impossible  to  turn  the  car,  which  at  that  time  was 
turned  a  little  to  the  left,  and  the  car  slid  a  short  distance  and 
toppled  over  the  edge  of  the  road  and  down  an  embankment. 
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turning  completely  over,  causing  injury  to  the  plaintiff,  to 
recover  damages  for  which  this  action  was  brought. 

The  defendant  testified  that  when  the  leaves  broke  on  the 
former  occasion  it  did  not  let  the  fender  of  the  car  down  onto 
the  front  wheel,  and  that  he  did  not  know  that  such  a  result 
would  follow  from  a  breaking  of  the  master  leaf. 

The  material  allegations  of  the  complaint  were  to  the  effect 
that  plaintiff  was  riding  with  the  defendant  in  said  car  as 
the  defendant's  invited  guest  along  a  public  highway,  and 
that  said  defendant  was  then  and  there  driving  said  auto- 
mobile at  an  excessive  rate  of  speed  and  the  said  left  front 
spring  of  the  automobile  was  defective,  which  fact  was  well 
known  to  the  defendant  for  a  long  time  prior  to  said  date, 
and  which  said  fact  was  entirely  unknown  to  this  plaintiff ; 
that  while  it  was  so  driven  the  said  left  front  spring  of  said 
automobile  broke,  and  by  reason  thereof  the  said  car  was 
thrown  over  a  high  embankment,  through  said  defendant's 
carelessness  and  negligence.  Upon  the  trial  the  complaint 
was  amended  by  striking  out  the  words  "at  an  excessive 
rate  of  speed"  and  the  words  "at  an  ordinary  rate  of  speed" 
were  inserted  instead,  so  that  the  only  negligence  on  the  part 
of  the  defendant  relied  upon  at  theirial  was  the  using  of  the 
automobile  with  the  defective  spring,  which  it  was  alleged 
was  well  known  to  the  defendant  for  a  long  time  prior  to 
said  date. 

The  jury  returned  a  special  verdict  in  which  it  was  found 
that  the  defendant  was  negligent  in  using  the  car  at  the  time 
in  question  in  the  condition  it  then  was ;  that  such  negligence 
was  the  proximate  cause  of  plaintiff's  injuries ;  that  no  want 
of  ordinary  care  on  the  part  of  the  plaintiff  proximately  con- 
tributed to  his  injuries;  that  plaintiff  did  not  voluntarily  as- 
sume the  risk  of  any  danger  arising  out  of  the  operation, 
with  ordinary  care,  of  defendant's  car  in  the  condition  in 
which  it  was  at  the  time  when  the  trip  was  commenced ;  and 
that  the  damages  sustained  by  plaintiff  were  $4,800.  Upon 
this  verdict  judgment  was  entered  in  favor  of  the  plaintiff 
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and  against  the  defendant.    From  the  judgment  so  entered 
defendant  brings  this  appeal. 

.  For  the  appellant  there  were  briefs  by  Richmond,  Jack- 
man,  Wilkie  &  Toehaas  of  Madison,  and  oral  argument  by 
Harold  M.  Wilkie. 

For  the  respondent  there  was  a  brief  by  George  Evans  of 
Marinette  and  Martin,  Martin  &  Martin  of  Green  Bay,  and 
oral  argument  by  Mr,  Gerald  F.  Clifford  of  Green  Bay  and 
Mr.  Evans. 

Owen,  J.  The  automobile  is  an  instrumentality  of  re- 
cent creation  which  has  rapidly  established  itself  in  the  de- 
sires of  the  people.  No  other  agency  has  so  effectively  ap- 
pealed to  their  favor.  Nothing  contributes  so  much  to  the 
comfort  and  pleasure,  the  welfare  and  happiness  of  the  fam- 
ily. It  has  given  a  new  idea  to  distances  and  materially  en- 
larged the  orbit  of  individual  existence.  It  affords  recrea- 
tion which  appeals  to  every  member  of  the  family  and  pleas- 
ures which  may  be  indulged  by  the  family  unit.  It  is  a 
minister  of  health  as  well  as  pleasure.  It  makes  the  fresh 
air  of  the  country  available  to  the  citizen  of  the  congested 
city  and  brings  the  pleasures  of  the  city  within  the  reach  of 
the  rural  inhabitant.  There  are  many  who  cannot  afford  to 
own  an  automobile.  There  are  few  who  do  not  covet  the 
comfort,  pleasure,  and  recreation  afforded  thereby.  It  is 
an  act  of  kindness  and  consideration  for  the  owner  of  a  car 
to  lend  its  comfort  and*  pleasure  through  an  invitation  ex- 
tended to  his  less  fortunate  neighbor  for  a  ride  in  the  coun- 
try, to  join  a  picnic  party,  or  to  enjoy  an  evening  at  the  thea- 
ter in  the  near-by  city.  This  is  a  species  of  hospitality  which 
should  be  encouraged  rather  than  discouraged,  and  the  law 
should  not  couple  with  this  friendly  act  a  duty  which  makes 
its  exercise  an  unreasonable  hazard.  On  the  other  hand,  he 
who  takes  his  friends  and  neighbors  into  his  automobile 
places  them  in  a  high-powered,  swiftly-moving  vehicle  at- 
tended with  great  danger  unless  handled  and  operated  with 
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a  requisite  degree  of  care.  He  must  realize  that  he  has 
voluntarily  received  into  his  keeping  the  lives  and  safety  of 
his  passengers,  and  he  should  not  be  permitted  to  trifle  there- 
with or  to  renounce  all  responsibility  in  such  respect. 

Upon  these  general  observations  we  apprehend  there  is 
little  difference  of  opinion  either  in  law  or  in  human  con- 
science. The  difficulty  arises  in  announcing  in  concrete 
form,  with  some  degree  of  definiteness  and  workability,  the 
exact  extent  and  nature  of  this  duty.  It  is  a  question  that 
has  not  been  discussed  or  decided  by  this  court.  While  there 
are  numerous  decisions  elsewhere,  the  question  is  neverthe- 
less of  recent  origin,  and  the  courts  are  not  in  complete 
accord  in  their  method  of  its  treatment,  although  there  may 
not  be  a  great  practical  divergence  in  the  conclusions  reached. 

It  has  been  held  that  the  owner  of  a  conveyance  is  liable 
to  an  invited  guest,  who  sustains  injuries  while  riding  with 
him,  only  for  gross  negligence.  Moffatt  v.  Bateman,  L.  R. 
3  P.  C  115;  Cougklin  v,  Gillison,  [1899]  1  Q.  B.  145; 
Avery  v.  Thompson,  117  Me.  120,  103  Atl.  4;  Epps  v.  Par- 
risk  (Ga.)  106  S.  E.  297.  It  has  also  been  held  that  he  is 
liable  for  ordinary  negligence.  Siegrist  v,  Arnot,  10  Mo. 
App.  197;  Perkins  v.  Galloway,  194  Ala.  265,  69  South. 
875 ;  Mayberry  v.  Sivey,  18  Kan.  291. 

There  is  a  line  of  cases  holding  that  the  situation  gives  rise 
to  the  relation  of  licensor  and  licensee ;  that  the  owner  is  not 
bound  to  furnish  a  sound  vehicle  or  a  safe  horse,  but  is  liable 
for  active  negligence  which  increases  the  hazard  or  creates 
a  new  one.  Patnode  v.  Poole,  153  App.  Div.  494,  138  N.  Y. 
Supp.  221;  Pigeon  v.  Lane,  80  Conn.  237,  67  Atl.  886; 
Beardv,  Klusmeier,  158 Ky.  153,  164  S.  W.  319;  Fitsjarrelt 
V.  Boyd,  123  Md.  497,  91  Atl.  547. 

In  Massachusetts  it  is  held  that  while  the  legal  relation 
arisirtg  between  the  owner  of  the  automobile  and  his  invited 
guest  is  that  of  licensor  and  licensee,  it  is  also  that  of  bailor 
and  bailee,  the  nature  of  the  bailment  being  that  of  a  gratui- 
tous mandatum,  and  that  the  owner  is  liable  only  for  his 
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acts  of  gross  negligence.  IVest  v.  Poor,  196  Mass.  183,  81 
N.  E.  960;  Massaletti  v.  Fitzroy,  228  Mass.  487,  118  N.  E. 
168. 

A  study  of  the  cases,  however,  reveals  a  greater  consensus 
of  judicial  opinion  upon  the  degree  of  care  which  should  be 
required  of  the  owner  of  the  automobile  under  such  circum- 
stances than  is  indicated  by  the  above  statement.  For  in- 
stance, in  the  states  holding  that  the  owner  is  liable  for  ordi- 
nary negligence  there  is  but  one  degret  of  negligence  recog- 
nized. In  such  stated  the  care  which  an  individual  is  required 
to  exercise  under  any  particular  circumstances  is  ordinary 
care,  and  a  failure  to  exercise  the  care  required  constitutes 
negligence. 

In  the  above  cited  cas6s  holding  that  the  measure  of  th€ 
duty  owing  by  the  owner  of  the  automobile  is  the  same  ai 
that  which  a  licensor  owes  to  a  licensee,  the  conduct  which 
brought  liability  to  the  owner  was  rash  and  reckless,  ap- 
proaching if  not  constituting  gross  negligence  und^r  6ur 
definition  of  that  term.  It  is  to  be  remarked,  however,  that 
the  practical  application  of  the  doctrine  of  those  cas^s,  that 
the  owner  is  liable  for  his  active  negligence  which  incrfeas^S 
the  danger  or  creates  a  new  one,  makes  him  liable  for  acts 
which  amount  to  no  more  than  ordinary  negligence.  For 
illustration  see  Lowell  v,  Wittiants,  183  App.  Div.  701,  170 
N.  Y.  Supp.  596.  The  doctrine  of  the  Massachusetts  casfti 
plainly  holds  the  owner  liable  only  in  cas^s  of  gross  negli- 
gence, as  the  term  is  understood  in  that  state.  But  gfofel 
negligence,  as  understood  in  Massathusetts,  comprehends  a 
lesser  degree  of  negligence  than  is  induded  within  oUr  defini- 
tion thereof. 

Thus,  it  will  be  seen  that  the  courts  have  held  the  dwnet 
liable  only  for  a  degree  of  negligence  which  appr5xim«e§, 
but  probably  is  less  than,  gross  negligence,  a^  defined  by  thi§ 
court.  This  may  be  k  just  measure  bf  responsibility  to  fAktt 
upon  the  owner.  But  the  problem  which  confronts  us  is  to 
devise  a  rule  whieh  will  aceomf^lish  that  result.    Would  it  be 


\ 


462       SUPREME  COURT  OF  WISCONSIN.    [Dec. 

O'Shea  v.  Lavoy,  175  Wis.  456. 

a  just  rule  to  hold  the  owner  liable  only  for  gross  negligence 
as  known  to  the  jurisprudence  of  this  state?  Would  this 
lay  upon  the  owner  a  just  measure  of  responsibility?  Can 
the  status  of  a  gratuitous  mandatary  logically  be  imputed  to 
one  who  transports  human  beings  from  place  to  place?  Fur- 
thermore, does  the  rule  of  liability  obtaining  between  licensor 
and  licensee,  which  rule  is  intended  to  apply  principally  with 
reference  to  the  condition  of  premises,  establish  a  correct 
measure  of  responsibility  with  reference  to  the  operation  of 
an  automobile?  Would  not  that  rule  lead  to  liability  for  acts 
of  ordinary  negligence,  and  if  so,  is  that  a  just  rule? 

But  the  question  of  the  liability  of  the  owner  of  an  auto- 
mobile for  damages  resulting  to  his  invited  guest  who  is 
riding  therein  by  reason  of  his  negligent  management  thereof 
is  not  before  us  in  this  action  and  will  not  be  decided.  The 
foregoing  discussion  is  indulged  for  the  purpose  of  inviting 
the  attention  of  the  profession  to  the  many  aspects  of  the 
question  which  must  influence  the  eventual  determination 
thereof,  with  a  view  of  directing  their  discussion  into  help- 
ful channels  when  they  shall  have  occasion  to  present  that 
question  to  the  court. 

In  this  case  the  damage  resulted  from  a  defective  spring 
on  the  automobile.  Negligetit  operation  thereof  is  not 
claimed.  We  can  see  no  difference  between  an  invitation  ex- 
tended by  a  person  to  dine  with  him  and  an  invitation  ex- 
tended to  ride  with  him.  It  has  been  held  by  this  court  that 
in  the  former  case  the  legal  relation  arising  was  that  of 
licensor  and  licensee.  Greenfield  v.  Miller,  173  Wis.  184, 
180  N.  W.  834.  It  follows  that  the  same  relation  arises  in 
the  latter  case,  which  conclusion  is  supported  by  authorities 
already  cited.  Whether  or  not  the  established  rules  of 
liability  existing  between  licensor  and  licensee  are  applicable 
in  the  matter  of  the  management  of  the  automobile,  they 
plainly  are  applicable  so  far  as  the  condition  of  the  auto- 
mobile is  concerned.  According  to  those  rules  the  guest  ac- 
ceptst  the  premises  of  his  host  as  he  finds  them,  subject  only 
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to  the  limitation  that  the  licensor  must  not  set  a  trap  or  be 
guilty  of  active  negligence  which  contributed  to  the  injury. 
Here  the  accident  happened,  as  said  before,  because  of  a 
broken  spring,  and  the  question  is,  Did  that  constitute  a  trap 
within  the  meaning  of  the  rule?  That  is  the  only  basis  upon 
which  liability  can  be  predicated.  A  trap,  within  the  mean- 
ing of  this  rule  as  we  understand  it,  is  a  hidden  danger  lurk- 
ing upon  the  premises  which  may  be  avoided  if  known. 
Hence  it  is  the  duty  of  the  host  to  advise  his  guest  of  its 
presence  so  that  the  guest  may  enjoy  the  premises  in  a  se-> 
curity  equal  to  that  enjoyed  by  the  host.  The  guest  has  no 
right  to  a  greater  security  than  that  enjoyed  by  the  host  or 
other  members  of  his  family.  The  host  simply  places  the 
premises  which  he  has  to  offer  at  the  disposal  and  enjoy- 
ment of  his  guest  upon  equal  terms  of  security. 

In  this  case  the  defendant  considered  the  automobile  to  be 
in  sufficient  condition  to  make  the  trip.  This  is  evidenced 
by  the  fact  that  he  not  only  intrusted  his  own  safety  thereto 
but  that  of  his  wife  and  children  as  well.  There  can  be  no 
stronger  evidence  of  the  belief  of  the  ordinary  well-meaning 
man  in  the  sufficiency  of  the  car  to  safely  make  the  trip. 

So  we  have  a  situation  where  the  owner  of  an  automobile 
who  is  about  to  make  a  pleasant  trip,  fully  believing  in  the 
sufficiency  of  the  car  to  do  so  with  safety  to  the  occupants, 
with  the  best  of  motives  and  with  a  view  of  promoting  his 
pleasure,  invites  his  father-in-law  to  ride  with  him,  and  by 
reason  of  the  giving  way  of  some  part  of  the  car  the  father- 
in-law  sustains  injuries.  Under  such  circumstances  it  is 
clear  to  us  that  the  father-in-law  in  accepting  the  invitation 
took  the  car  as  he  found  it,  was  attended  by  the  same  meas- 
ure of  security  enjoyed  by  the  owner  and  the  other  members 
of  his  family,  and  that  he  was  entitled  to  no  more. 

Were  it  material  to  the  decision  we  would  hold  that,  upon 
the  record,  we  find  nothing  which  should  have  led  the  de- 
fendant to  believe  that  the  car  was  unsafe  to  make  the  trip 
nor  that  he  had  any  reason  to  anticipate  the  accident  or  the 
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resulting  injuries.  It  is  true  he  had  a  repaired  spring,  but 
be  had  driven  the  car  1,500  miles  after  it  was  repaired  with- 
out any  indicatiosi  that  it  was  insufficient  in  its  repaired  con- 
dition for  the  purposes  to  which  he  devoted  the  car  at  the 
time  in  question.  Besides,  it  was  not  the  repaired  part  that 
gave  way.  It  was  the  master  leaf  of  the  spring,  which  up 
to  that  time  had  fully  performed  its  service.  There  is  no 
evidence  that  the  leaves  supplied  by  the  repairer  did  not  con- 
tribute as  much  strength  to  the  spring  as  those  which  were 
broken.  It  is  common  knowledge  that  the  giving  way  of 
most  any  part  of  a  car  that  has  been  used  for  upwards  of 
five  years  may  be  expected,  and  this  we  think  is  the  only 
knowledge  with  which  the  defendant  could  be  charged  re- 
specting the  deficient  condition  of  the  car.  But  knowledge 
of  this  is  not  sufficient  to  render  him  liable  to  those  whom  he 
invites  to  ride  with  him  for  injuries  resulting  from  the  giv- 
ing way  of  the  various  parts  of  the  car.  Furthermore,  the  - 
accident  was  a  most  unusual  one  to  result  from  the  break- 
ing of  a  spring,  and,  as  we  understand  it,  was  due  to  the 
peculiar  construction  of  this  kind  of  car.  The  defendant  tes- 
tified that  he  did  not  know  that  the  fender  would  engage  the 
front  wheel  in  case  of  the  breaking  of  the  front  spring;  and, 
if  it  were  necessary  to  a  decision  of  the  case,  the  question  of 
whether  he  should  reasonably  have  anticipated  the  instant 
results  from  the  breaking  of  the  spring  woidd  be  a  serious 
one.  However,  we  think  neither  of  these  latter  questions  is 
involved.  We  place  the  decision  upon  the  ground  that  the 
owner  did  not  fail  in  the  performance  of  any  duty  which  he 
owed  to  those  whom  he  invited  to  ride  with  him.  The  con- 
sequence is  that  the  plaintifiF  has  no  cause  of  action  and  the 
complaint  should  have  been  dismissed 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
with  instructions  to  dismiss  the  complaint. 
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Hess  Brothers,  Inc.,  Respondent,  vs.  Great  Northern 

Pail  Company,  Appellant. 

November  15 — December  is,  ip^i. 

Sales:  Fluctuating  prices  as  ground  of  repudiation:  Excuse  for 
nonperformcmce :  Acts  of  superior  Quthoriiy:  Embargo  on 
freight  shipments:  Requested  modifications  as  breoch  of  con- 
tract: Waiver  of  minor  breaches  of  agreement:  Nondelivery 
of  goods:  Damages:  Time  of  computation. 

1.  Great  fluctu^'tions  isx  prices  which  have  occurred  in  the  past  few 

years,  while  they  furnish  a  n;iotive,  do  not  warrant  repudiation 
of  contracts  of  sale  of  goods. 

2.  Where  delivery  of  goods  is  prevented  hy  acts  of  superior 

authority  (in  this  cas^  an  embargo  on  shipments  west  of 
Chicago),  nonperformance  is  excused  during  the  period  of 
the  inhibition;  but  the  contract  is  not  dissolved  unless  the 
inhibition  will  probably  continue  for  such  a  period  of  time  as 
will  frustrate  the  object  of  the  contract. 

3.  Where  a  carload  of  candy  pails  was  ordered  December  9,  1916, 

and  defendant  made  repeated  unconditional  promises  to  per- 
form, and  did  not  notify  plaintiff  of  any  intention  to  repudiate 
until  December  6,  1918,  the  latter  date  should  be  considered 
as  the  date  of  breach  by  defendant  for  the  purpose  of  fixing 
damages. 

4.  Mere  requests  by  the  seller  for  changes  or  modifications  of  the 

contract,  or  objections  to  its  terms,  will  not  constitute  a  re- 
nunciation or  repudiation  of  the  contract  when  t^naccom- 
panied  by  s^  statement  that  it  will  be  repudiated  unless  the 
changes  or  modifications  are  made. 

5.  A  buyer  at  all  times  insisting  on  performance  of  a  contract  to 

deliver  cannot  claim  damages  for  a  breach  as  of  an  earlier 
date  than  the  seller's  unequivocal  notice  of  repudiation,  if,  on 
account  of  fluctuating  prices,  such  claim  would  be  to  the  dis- 
advantage of  the  seller. 

6.  In  this  case  it  is  held  that  time  was  not  of  the  essence  of  the 

contract,  both  parties  having  treated  its  performance  as  Hkely 
to  be  delayed  and  neither  party  treating  it  as  abrogated  or 
repudiated  until  long  after  the  time  fixed  for  its  expiration. 

7.  Under  sub,  3,  sec.  1684^ — 67,  Stats.,  the  measure  of  damages 

for  breach  of  a  contract  to  deliver  goods  is  the  difference  be- 
tween the  contract  price  and  the  market  price  at  the  time  of 
breach. 
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8.  The  contract  providing  for  a  discount  of  two  per  cent  if 
payment  was  made  within  ten  days  on  each  shipment,  the  seller 
could  not  accept  payment  after  such  ten  days  with  the  two 
per  cent,  deducted  without  objection  and  later  repudiate  the 
contract  on  the  ground  that  the  taking  of  such  discount 
breached  the  contract. 

Appeal  from  a  judgment  of  the  circuit  court  for  Oconto 
county:  W.  B.  Quinlan,  Circuit  Judge.  Modified  and  af- 
firmed. 

The  appeal  is  from  a  judgment  in  favor  of  the  plaintiff  for 
$403.51  and  costs,  damages  resulting  from  an  alleged  breach 
of  a  contract  to  deliver  a  carload  of  candy  pails. 

On  December  ^3,  1915,  a  contract  was  made  whereby  the 
defendant  agreed- to  sell  and  the  plaintiff 'agreed  to  buy 
plaintiff's  entire  requirement  of  candy  pails,  approximately 
five  carloads,  for  the  period  from  January  1, 1916,  to  Decem- 
ber 31,  1916,  delivery  to  be  made  in  carload  lots,  as  wanted, 
payment  thirty  days  net,  or  two  per  cent,  discount  if  paid 
within  ten  days  from  date  of  invoice.  It  was  expressly 
agreed  that  the  contract  should  be  subject  to  certain  condi- 
tions beyond  the  control  of  the  parties,  among  others  car 
supply  and  delay  in  transit. 

On  January  1,  1916,  one  carload  of  pails  was  shipped.  On 
-January  31st  defendant  received  payment  less  two  per  cent, 
discount.  On  September  5,  1916,  a  second  car  was  shipped. 
Remittance  was  mad^  September  27th,  the  same  discount 
being  taken.  On  December  9,  1916,  plaintiff  sent  a  letter 
ordering  a  third  car.  Defendant  replied  to  this  letter  Janu- 
ary 3,  1917,  stating  that — 

"An  embargo  has  been  placed  on  all  shipments  west  of 
Chicago  and  has  prevailed  for  the  last  thirty  days,  and  for 
that  reason  we  have  been  unable  to  ship  you  your  car  of 
pails.  How  long  this  embargo  will  last  is  unknown,  and 
inasmuch  as  our  contract  ends  January  1st  we  presume  it 
will  be  satisfactory  to  consider  the  contract  closed. 

"Should  you  desire  to  take  up  the  matter  of  a  contract 
for  1917,  it  will  be  necessary  for  you  to  take  the  matter  up 
at  an  early  date." 
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Plaintiff  replied  on  January  6th,  stating  that  it  was  not 
satisfactory  to  consider  the  contract  closed  and  that  the  car 
should  be  shipped  as  soon  as  the  embargo  was  lifted.  No 
answer  having  been  received,  plaintiff  on  April  9  and  again 
on  May  3,  1917,  called  attention  to  the  order  and  requested 
shipment. 

On  Jtme  11,  1917,  defendant  sent  the  following  letter: 

"Replying  to  your  letter  of  May  30th,  wish  to  say  that  we 
will  make  shipment  on  June  25th  of  car  containing  50  dozen 
30-lb.  taper  pails  one  inch  short  and  balance  of  car  with 
30-lb.  straight  pails.  Trusting  this  will  be  satisfactory  to 
you,  we  remain." 

In  a  letter  dated  July  23,  1917,  defendant  reiterated  its  in- 
tention to  ship  the  car  in  the  near  future,  "not  because  you 
threaten  suit  in  the  matter,  but  because  we  feel  under  obliga- 
tions to  fill  the  order,  having  received  it  in  good  faith  before 
the  first  of  the  year." 

The  car  was  never  shipped.  On  October  25, 1918,  in  reply 
to  a  letter  from  plaintiff,  defendant  offered  to  ship  a  carload 
of  a  different  kind  of  pails,  sight  draft  to  be  attached  to  bill 
of  lading.  This  offer  was  refused,  plaintiff  saying  it  was  not 
in  accordance  with  the  contract.  On  December  4th  defend- 
ant again  made  the  offer.  On  December  6,  1918,  defend- 
ant, in  answer  to  a  letter  from  plaintiff's  attorneys,  definitely 
refused  to  ship  under  the  former  agreement,  and  gave  as  the 
reason  that  plaintiff  had  violated  the  agreement  by  deducting 
the  two  per  cent,  discount,  and  plaintiff  was  invited  to  bring 
suit  if  it  desired. 

The  contract  price  of  the  carload  of  pails  was  $766.10, 
and  the  market  price  of  the  same  on  December  6,  1918,  was 
$1,170. 

The  case  was  tried  without  a  jury.  The  trial  judge  found 
that  the  contract  was  breached  by  the  defendant  and  found 
the  damages  suffered  by  plaintiff  to  be  $403.90.  Judgment 
was  ordered  for  that  amount  with  interest  from  December 
9,1916. 
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George  Hoxie  of  Gillett,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Lehner  &  Lehner 
of  Oconto  Falls,  attorneys,  and  Olto  L.  Lehner  of  Madison, 
of  counsel,  and  oral  argument  by  A,  J.  Whitcomh  of  Oconto. 

Jones,  J.  The  great  fluctuations  of  prices  during  the  last 
few  years  have  brought  about  a  flood  of  lawsuits.  While 
such  fluctuations  have  caused  great  loss  to  many  persons  who 
have  contracted  to  buy  or  sell  goods  for  future  delivery,  and 
while  they  afford  a  motive  for  attempting  to  avoid  the  effects 
of  such  contracts,  they  are  ckarly  no  cause  for  their  repudia- 
tion. There  would  be  little  certainty  or  safety  in  such  busi- 
ness transactions  if  a  contrary  rule  prevailed. 

It  is  urged  by  defendant's  counsel  that  the  so-called  em- 
bargo afforded  grounds  for  refusing  to  perform  the  contract. 
The  trial  court  found  that  no  embargo  existed  on  Ea^em 
shipments  at  the  time  defendant  received  plaintiff's  order 
and  that  it  existed  only  from  December  18,  1916,  until  the 
first  week  in  January,  1917. 

There  are  many  English  cases  holding  that  when  the  de- 
livery of  goods  is  prevented  by  acts  of  superior  authority 
beyond  the  control  of  the  person  obligated  to  deliver,  the  non- 
performance is  excused  during  the  period  of  the  inhibition ; 
but  that  the  contract  is  not  dissolved  unless  at  the  time' it 
should  have  been  performed  there  is  a  reasonable  probabil- 
ity that  the  inhibition  will  continue  for  such  a  length  of  time 
as  to  frustrate  the  object  of  the  engagement  from  a  busi- 
ness point  of  view.    See  cases  cited  3  A.  L.  R.  29. 

Evidently  neither  party  contemplated  any  such  probabil- 
ity, for  although  in  the  letter  of  January  3,  1917,  defendant 
suggested  that  it  might  be  satisfactory  to  plaintiff  to  consider 
the  contract  closed,  the  plaintiff  at  once  gave  notice  that  it 
would  not  be  satisfactory,  and  the  later,  correspondence 
clearly  showed  that  neither  party  treated  it  as  closed. 

There  is  no  doubt  but  defendant  renounced  the  contract. 
As  bearing  on  the  question  of  damages  it  is  important  to 
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determine  when  the  renunciation  took  place.  Plaintiff's 
counsel  claim  that  the  breach  of  contract  occurred  on  D^certi- 
ber  6,  1918,  when  defendant  wrote  that  plaintiff  had  not 
lived  up  to  its  part  of  the  contract  and  unequivocally  refused 
to  make  shipment.  Appellant's  counsel  claim  that  the  breach 
took  place  soon  after  July  23,  1917,  since  the  defendant 
failed  to  ship  the  car  which  it  then  promised  to  ship  in  the 
near  future.  In  other  words,  defendant  relies  on  its  own 
delay  and  nonperformance  of  the  contract  to  minimize  the 
damages. 

It  is  plain  that  defendant  never  notified  the  plaintiff  of  any 
intention  to  repudiate  the  contract  until  December  6,  1918. 
On  the  contrary,  it  made  repeated  unconditional  promises  to 
perform.  On  October  25,  1918,  defendant  wrote  jasking  for 
specifications  of  the  car  desired  to  be  shipped  and  made  an 
offer  slightly  modifying  the  previous  arrangement,  and  on 
December  4th  made  another  offer  to  ship  a  car  but  attached 
the  condition  that  a  sight  draft  should  be  attached  to  the  bill 
of  lading.  It  appears  that  there  was  some  correspondence 
not  included  in  the  record.  Thus  it  appears  that  from  the 
execution  of  the  contract  until  December  6,  1918,  the  corre- 
spondence relating  to  it  continued,  although  with  consider- 
able intervals  of  interruption.  During  all  this  time  plaintiff 
insisted  upon  performance  and  defendant  did  not  repudiate 
the  contract,  although  some  modifications  were  suggested. 
There  was  no  statement  that  the  contract  would  be  repudi- 
ated unless  the  changes  or  modificatiorts  were  made,  and 
mere  requests  for  changes,  or  objection  to  the  terms  of  the 
contract,  do  not  constitute  renunciation.  5  Page,  Contracts 
(2d  ed.)  §§  2903,  2904. 

If  defendant  had  desired  to  repudiate  the  eontract  in  order 
to  diminish  damages,  or  for  any  other  reason,  it  could  have 
sooner  given  such  unequivocal  notice  fts  it  gave  on  December 
6,  1918,  and  the  plaintiff  could  have  obtained  its  supplies 
elsewhere.  If  such  notice  had  been  given  it  would  not  have 
been  just  for  plaintiff  to  claim  damages  for  a  breach  as  of  an 
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earlier  date,  if  on  account  of  fluctuating  prices  such  claiin 
would  be  to  the  disadvantage  of  defendant,  since  plaintiff 
had  been  insisting  upon  performance.  Nor  can  defendant 
complain  that  the  action  was  not  brought  until  plaintiff  had 
notice  of  defendant's  intention  not  to  perform  the  contract. 

It  is  clear  that  time  was  not  of  the  essence  of  the  contract. 
Both  parties  throughout  treated  its  performance  as  likely  to 
be  delayed,  and  neither  party  treated  it  as  abrogated  or  re- 
pudiated  until  the  final  letter  of  defendant. 

In  determining  when  breaches  of  contracts  take  place 
every  case  must  be  controlled  by  its  own  facts.  We  are  con- 
vinced that  in  view  of  the  correspondence  and  conduct  of  the 
parties  the  damages  should  be  assessed  as  of  the  date  when 
defendant  repudiated  the  contract,  December  6,  1918,  and 
that  the  difference  between  the  contract  price  and  the  market 
price  at  the  time  of  refusal  to  deliver  was  the  proper  measure 
of  damages.    Sales  Act  (sub.  3,  sec.  1684f — 67,  Stats.). 

It  is  claimed  by  defendant's  counsel  that  plaintiff  breached 
the  contract  by  making  two  discounts  of  two  per  cent,  con- 
trary to  the  terms  of  the  agreement,  and  that  this  excused 
performance  on  the  part  of  defendant.  We  do  not  consider 
this  point  well  taken,  for  the  reason  that  it  plainly  appeared 
from  the  books  of  defendant  that  the  discounts  had  been  de- 
ducted on  January  31  and  September  27, 1916,  and  no  objec- 
tion had  been  made  until  December  6,  1918,  when  it  was 
decided  to  repudiate  the  contract.  The  plaintiff  might  well 
have  believed  that  its  course  of  dealing  was  satisfactory,  and 
this  branch,  of  the  defense  was  waived.  Wilbur  v.  Means, 
171  Wis.  401,  1 77  N.W.  575. 

By  some  mistake  or  inadvertence  the  court  allowed  inter- 
est from  December  9,  1916,  instead  of  December  6,  1918. 
This  mistake  should  be  corrected  and  otherwise  the  judg- 
ment should  be  affirmed,  with  costs  to  be  paid  by  respondent. 

By  the  Court. — ^Judgment  affirmed  as  modified. 
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Felton,  Appellant,  vs.  Stacey  and  wife,  Respondents. 

November  75 — December  13,  ip2i. 

Vendor  and  purchaser:  Construction  of  contract:  Purported  dupli- 
cates not  identical:  Construction  against  person  preparing 
document:  Election  to  declare  whole  sum  due:  Notice, 

1.  Where  the  terms  of  a  contract  for  the  sale  of  land  were  am* 

biguous,  the  findings  of  the  trial  court,  based  on  credible  evi- 
dence, will  not  be  reversed. 

2.  A  contract  ambiguous  on  its  face  must  be  construed  in  the  light 

of  the  surrounding  facts  and  circumstances,  the  situation  of 
the  parties,  and  all  of  the  material  evidence  in  the  case. 

3.  Duplicate  contracts  prepared  by  a  vendor  of  land  and  revised 

by  him  to  comply  with  the  vendees'  wishes,  where  ambiguous 
and  where  the  two  copies  are  not  identical,  wilt  be  construed 
most  strongly  against  the  person  who  prepared  them. 

4.  Where  by  the  contract  certain  initial  payments  were  to  be  made 

in  instalments,  notice  by  the  vendor  of  his  election  to  exercise 
an  option  to  foreclose  on  account  of  the  failure  to  pay  an 
instalment  renders  the  unpaid  instalments  of  the  initial  pay- 
ment and  the  remainder  of  the  purchase  price  due. 

5;  A  vendor  or  mortgagee,  on  default  in  payment  of  an  instalment 
of  a  debt,  if  the  security  so  provides,  may  on  notice  declare 
the  whole  unpaid  amount  due. 

6.  Where  the  purchaser  defaulted  in  the  payment  of  an  instalment 
of  the  initial  payment  for  land  and  was  notified  by  the  vendor 
of  his  election  of  the  option  to  foreclose  in  accordance  with 
the  contract  of  sale,  but  that  he  would  not  foreclose  if  the 
instalment  was  paid  within  a  short  time  and  a  substantial 
amount  paid  on  the  principal,  failure  to  make  such  substantial 
payment  on  the  principal,  as  required  by  the  notice,  entitled 
the  vendor  to  foreclose. 

Appeal  from  a  judgment  of  the  circuit  court  for  Oconto 
county:  W.  B.  Quinlan,  Circuit  Judge.    Reversed, 

Action  to  foreclose  land  contract. 

The  plaintiff,  the  owner  of  the  real  estate  in  question,  a 
short  time  prior  to  January  3,  1919,  negotiated  with  the  de- 
fendant Frank  Stacey  for  the  sale  of  the  same  for  the  sum 
of  $12,000.  Stacey  had  no  moniey  with  which  to  make  the 
initial  payment,  but  was  the  owner  of  certain  personal  prop- 
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erty  worth  about  $2,500,  and  plaintiff  suggested  that  he  was 
willing  to  t^e  a  chattc^l  mortgage  oii  the  personal  property 
to  secure  payment  of  the  sum  of  $2,000. 

A  few  days  later  the  plaintiff  and  defendants  met,  and 
the  plaintiff  brought  with  him  printed  forms  of  land  con- 
tracts, fully  filled  out,  prepared  to  carry  out  the  proposed 
deal.  One  of  the  contracts  was  submitted  to  the  defendant 
Frank  Stacey,  who  read  the  same,  and  when  he  came  to  that 
pbrtion  of  the  contract  which  provides  for  the  payment  by 
the  party  of  the  second  part  of  the  taxes,  he  stated,  in 
substance,  that  there  was  no  use  to  go  any  further  because 
he  could  not  pay  the  interest  and  taxes  and  $1,000  a  year, 
and  that  $1,000  wovdd  be  all  he  would  be  able  to  pay,  and 
that  such  sum  must  cover  interest  and  taxes.  The  de- 
fendant Frank  Stacey  testified  that  thereupon  plaintiff  re- 
plied that  he  would  pay  the  interest  and  taxes. 

The  contract  as  originally  submitted  provided  for  the 
payment  of  the  sum  of  $12,000  as  foUows:  $2,000  at  the 
ensealing  and  delivery  thereof,  to  be  paid  by  one  note  for 
$250  payable  in  four  months ;  one  note  for  like  amotmt  pay- 
able in  seven  months ;  one  for  $500  payable  in  tea  months ; 
one  for  $500  payable  in  sixteen  months;  and  one  for  $500 
payable  in  twenty-two  months;  balance  by  assuming  two 
mortgages  of  $8,000,  and  the  balance  of  $2,000  by  a  re- 
newal of  the  chattel  mortgage  executed  to  secure  the  notes 
given  for  the  down  payment.  The  contract  then  proceeded 
to  recite  that  the  payments  when  so  made  were  to  apply, 
when  fully  completed,  as  the  purchase  price  of  the  real  estate 
described  in  the  complaint. 

The  contract  further  contained  the  usual  provisions  for 
insurance  on  the  buildiQgs ;  a  tax  clause  wherein  the  parties 
of  the  second  part  agreed  to  pay  all  taxes^  general  or  special, 
which  had  been  assessed  on  the  premises  since  January  1, 
1919,  and  until  the  purchase  money  be  fully  paid. 

The  contract  also  contained  an  election  of  option  to  de- 
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clare  the  whole  amount  of  the  principal  and  interest  due  in 
the  event  of  defendants'  default  to  meet  any  of  the  provisions 
of  said  contract.  And  it  was  further  provided  in  said  con- 
tract that  upon  such  default  and  the  declaration  of  such 
election  of  option  the  whole  amount  of  principal  and  interest 
would  thereupon  become  due  a&d  payable  in  the  same  man- 
ner as  if  the  whole  of  said  principal  sum  had  been  made 
payable  at  the  time  of  such  default. 

It  was  further  provided  by  said  contract  that  the  party 
of  the  first  part,  in  the  event  of  the  payment  of  the  sum  of 
$12,000  with  interest  at  the  times  and  in  the  manner  speci- 
fied therein,  would,  on  demand  thereafter,  cause  to  be  exe- 
cuted and  delivered  to  the  party  of  the  second  part,  etc.,  a 
good  and  sufficient  deed  in  fee  simple  of  the  premises  in 
question,  free  and  clear  of  all  legal  liens  and  incumbrances 
except  the  taxes  therein  agreed  to  be  paid  by  the  party  of 
the  second  part. 

Pursuant  to  the  foregoing  colloquy  between  the  parties, 
the  plaintiff  drew  a  line  through  that  portion  of  the  con- 
tract which  provided  for  the  payment  of  the  taxes  by  the 
party  of  the  second  part,  and  also  drew  a  line  through  the 
words  and  figures  "of  $2,000,"  intended  in  the  original  con- 
tract to  represent  the  balance  to  be  secured  by  a  renewal  of 
the  chattel  mortgage  executed  to  secure  the  notes  above 
referred  to. 

After  the  description  of  the  property  the  following  para- 
graph was  inserted: 

"It  is  mutually  agreed  that  the  party  of  the  first  part  pay 
all  taxes  and  the  interest  on  $8,000  out  of  the  payments  made 
by  second  party,  and  the  balance  of  such  pa3mients  made 
to  be  applied  on  the  principal." 

All  of  the  notes  given  for  the  initial  payment  were  season- 
ably paid  with  the  exception  of  the  last  note  for  $500  which 
became  due  on  November  3,  1920. 

On  November  30,  1920  (the  defendants  at  that  time  being 
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in  default  in  the  payment  of  the  note  becoming  due  on  the 
3d  day  of  the  same  month),  the  plaintiff  caused  to  be 
served  upon  the  defendants  the  following  notice,  to  wit: 


it 
it 


Mr,  Frank  Stacey,  Nov.  30,  1920. 

Abrams,  Wis. 
Dear  Sir:  Please  take  notice  that  /.  N.  Felton,  our 
client,  hereby  elects,  pursuant  to  the  provisions  of  the  land 
contract  made  and  entered  into  with  him  on  the  3d  day  of 
January,  1919,  to  declare  due  all  of  the  notes  given  by  you 
for  payment  of  the  purchase  price,  by  reason  of  your  failure 
to  pay  principal  and  interest  due  on  November  3,  1919. 

"It  is  not  Mr,  Felton' s  intention  in  doing  this  to  commence 
foreclosure  proceedings  at  all,  providing  this  note  is  paid 
within  a  short  time  and  a  substantial  amount  is  paid  upon 
other  principal.  He  merely  wishes  to  take  this  step  in  order 
that  he  may  not  lose  any  rights  because  of  delay  in  proceed- 
ing to  action." 

This  notice  was  signed  by  plaintiff's  attorneys.  Subse- 
quent to  the  giving  of  the  notice  above  referred  to  the  de- 
fendants paid  the  last  note  for  $500,  but  failed  to  make  any 
further  payments  of  principal,  and  thereafter  the  action  to 
foreclose  the  land  .contract  in  question  was  begun  by  the 
plaintiff. 

Upon  the  trial  of  the  action  the  trial  court  found,  among 
other  things,  that  the  defendants  were  entitled  to  a  deed  of 
the  premises  in  question  free  and  clear  of  all  incumbrances 
excepting  two  mortgages  aggregating  $8,000,  which  mort- 
gage indebtedness  the  defendants  shall  assume  upon  delivery 
to  them  of  a  deed  to  said  premises ;  and  that  the  plaintiff, 
upon  delivery  of  said  deed  to  the  defendants,  together  with 
abstract  of  title  showing  a  good  and  merchantable  title  free 
and  clear  of  all  incumbrances  excepting  the  mortgages  aggre- 
gating $8,000,  and  free  and  clear  of  all  tax  liens,  is  entitled 
to  a  note  executed  by  the  defendants  in  the  sum  of  $2,000, 
payable  on  or  before  two  years,  with  interest  at  the  rate  of 
six  per  cent.,  such  note  to  be  secured  by  a  chattel  mortgage 
on  the  same  personal  property  described  in  the  original  chat- 
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tel  mortgage,  and  that  the  plaintiff  recover  the  costs  of  the 
action. 

The  court  also  found  that  the  defendants  are  entitled  to  a 
receipt  showing  payment  of  the  1920  taxes  and  to  receipts 
showing  the  pa}rment  of  interest  on  the  real-estate  mortgages 
up  to  the  time  of  the  delivery  of  the  deed.  The  defendants 
were  given  twenty  days  from  April  25/ 1921,  to  make  their 
election  to  comply  with  the  terms  of  the  contract  in  question 
as  construed  by  the  court  Such  election  was  thereupon 
timely  made. 

Both  plaintiff's  and  defendants'  contracts  were  offered  in 
evidence,  but  there  being  a  material  difference  between  said 
contracts,  the  plaintiff's  contract  containing  material  changes 
not  included  in  the  defendants'  contract,  the  trial  court 
adopted  defendants'  contract,  and  the  correctness  of  such 
ruling  is  not  now  challenged  by  plaintiff's  counsel. 

Judgment  was  thereupon  entered  in  accordance  with  such 
findings  of  the  trial  court. 

For  the  appellant  there  were  briefs  by  Kittell,  Joseph  & 
Young  of  Green  Bay,  and  oral  argument  by  Lynn  D.  Joseph, 

For  the  respondents  there  was  a  brief  by  Classon  &  Whit- 
comb  of  Oconto,  and  oral  argument  by  A,  /.  Whitcomb, 

DoERFLER,  J.  In  construing  Exhibit  1  (defendants'  con- 
tract) it  first  becomes  necessary  to  consider  the  objects  and 
purposes  the  parties  had  in  mind  when  that  portion  of  the 
contract  was  stricken  out  which  obligated  the  party  of  the 
second  part  to  pay  the  taxes.  It  is  not  disputed  by  the  plaint- 
iff that  he  was  to  pay  the  taxes  on  the  property  until  the 
maturity  of  the  contract  and  also  the  interest  on  the  mort- 
gage indebtedness  of  $8,000,  but  it  is  claimed  by  him  that 
such  payments  were  to  be  made  out  of  the  payments  made 
by  the  party  of  the  second  part,  and  that  such  payments  when 
so  made  constituted  so  much  additional  principal  due  him, 
which  amount  was  to  be  added  to  the  balance  of  the  principal 
sum  to  be  secured  by  the  renewal  of  the  chattel  mortgage. 
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On  the  other  hand,  it  is  contended  by  the  defendants  that 
this  portion  of  the  contract  was  stricken  out  pursuant  to  an 
agreement  between  the  parties  that  the  taxes  and  interest 
referred  to  were  to  be  paid  by  the  pl^i^tifif  and  were  not  to 
be  charged  back  against  the  defendants.  The  testimony  also 
shows  that  the  defendants  understood  the  contract  to  mean 
that,  after  the  plaintiff  had  paid  the  taxes  and  the  interest  on 
the  mortgage  indebtedness,  the  balance  of  the  payments  were 
to  be  applied  by  way  of  reduction  of  the  $2,000  to  be  secured 
by  a  renewal  of  the  chattel  mortgage. 

In  view  of  the  testimony  heretofore  detailed,  the  striking^ 
out  of  the  provisions  for  the  payment  of  taxes  by  the  party 
of  the  second  p^rt  is  very  significant  and  persuasively  indi- 
cates that  these  taxes  were  to  be  assumed  and  paid  by  the 
plaintiff  and  not  charged  by  him  to  the  defendants  as  so 
much  additional  principal.  If  the  plaintiff's  contention  with 
respect  to  the  taxes  is  correct,  then  the  defendants  would 
have  to  pay  the  same  indirectly,  the  plaintiff  merely  acting 
as  defendants'  agent  in  advancing  the  money  for  their  bene- 
fit. Further,  the  striking  out  of  the  word  "of"  and  the 
sum  "$2,000"  is  indicative  of  an  understanding  between  the 
parties  that  the  balance  after  the  payment  of  the  first  $2,000 
would  not  be  $2,000.  Under  the*  theory  advanced  by  the 
plaintiff  the  balance  would  be  more  than  $2,000  and  under 
that  advanced  by  the  defendants  it  would  be  less  than 
$2,000. 

We  now  come  to  a  very  material  insertion  in  the  contract 
after  it  had  been  prepared,  which  is  the  one  immediately  fol- 
lowing the  description  of  the  premises,  and  which  provides : 

"It  is  mutually  agreed  that  the  party  of  the  first  part  pay 
all  taxes  and  the  interest  on  $8,000  out  of  the  pa)rments  made 
by  second  party,  and  the  balance  of  such  payments  made  to 
be  applied  on  principal" 

The  provision  last  referred  to,  standing  alone,  would 

> 

strongly  indicate  that  the  balance  of  $2,000  of  principal. 
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after  the  payment  of  the  taxes  and  interest,  would  have  to  be 
applied  to  whatever  principal  there  was  still  left  and  unpaid, 
exclusive  of  the  amount  due  upon  the  mortgage  indebtedness 
of  $8,000. 

The  trial  court  having  construed  the  agreement  to  the 
effect  that  the  plaintiff  was  to  pay  the  taxes  on  the  property 
and  the  interest  on  the  mortgage  indebtedness,  and  that  the 
payment  of  such  taxes  and  interest  was  not  to  be  charged  up 
against  the  defendants,  and  there  being  credible  evidence 
to  sustain  such  finding,  this  court  is  not  prepared  to  hold 
that  such  finding  is  contrary  to  the  clear  preponderance  of 
the  evidence.  Such  finding  of  the  trial  court  is  also  in  har- 
mony with  the  idea  that  the  total  aniount  to  be  paid  by  the 
defendants  is  the  sum  of  $12,000,  as  is  provided  for  by  the 
contract. 

We  have  not  arrived  at  this  conclusion  without  consider- 
able difficulty.  A  contract  as  in  the  instant  case,  ambiguous 
on  its  face,  must  be  construed  in  the  light  of  the  surrounding 
facts  and  circumstances,  the  situation  of  the  parties,  and  all 
of  the  material  evidence  in  the  case.  The  court  has  endeav- 
ored to  place  itself  as  nearly  as  possible  in  the  situation  of 
the  parties  at  the  time  of  the  execution  of  the  contract,  and 
has  considered  the  important  fact  that  this  contract  was  pre- 
pared by  the  plaintiff  or  at  h;s  instigation,  and  was  revised 
by  him  after  the  objections  had  been  interposed  as  heretofore 
detailed  by  the  defendants.  It  was  then  incumbent  upon  the 
plaintiff  to  submit  such  an  unambiguous  contract  for  final 
execution  as  would  substantially  comply  with  the  intentions 
of  the  parties  in  order  that  their  wishes  might  be  properly 
carried  out.  This  the  plaintiff  has  failed  to  do.  On  the 
contrary,  he  not  only  left  with  the  defendants  a  contract 
ambiguous  on  its  face,  but  h^s  submitted  his  own  contract, 
which  contained  material  changes,  differing  substantially 
from  the  contract  delivered  to  the  defendants.  S\ich  a 
contract  must  be  construed  most  strongly  against  the  party 
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preparing  it  or  employing  the  words  concerning  which  doubt 
arises.  13  Corp.  Jur.  p.  545,  §  516;  8  Elliott,  Contracts, 
§  1528. 

"As  a  general  rule  the  language  of  a  contract,  in  case  of 
ambiguity,  should  be  interpreted  in  the  sense  that  the  prom- 
isor knew,  or  had  reason  to  know,  that  the  promisee  imder- 
stood  it."    13  Corp.  Jur.  p.  523,  §  484. 

It  is  to  be  regretted  that  the  parties,  in  the  drafting  and 
revision  of  a  contract  involving  a  large  sum  of  money  and 
substantially  making  disposition  of  a  large  part  if  not  all 
of  their  earthly  possessions,  did  not  see  fit  to  secure  the  ad- 
vice and  assistance  of  legal  counsel.  The  drafting  and  re- 
vising of  a  land  contract  involves  clearly  a  matter  within  the 
field  of  the  practice  of  the  law.  In  fact,  the  drafting  of  such 
a  document  for  pay,  by  one  not  licensed  to  practice  the  pro- 
fession, constitutes  a  serious  infraction  upon  the  provisions 
of  the  statutes.  Had  these  parties  seen  fit  to  expend  a  small 
sum  of  money  to  obtain  legal  assistance,  the  deplorable  con- 
dition presented  by  the  contract  in  question,  in  all  reasonable 
probability,  would  not  have  arisen.  The  efforts  of  laymen  in 
this  regard  frequently  result  not  only  in  a  great  economic 
waste,  but  in  considerable  ill-feeling,  trouble,  and  worry  on 
the  part  of  litigants. 

Under  the  views  heretofore  expressed,  we  hold  that  the 
contract  as  above  detailed  was  properly  construed  by  the 
trial  court. 

It  is  contended  by  plaintiflf's  counsel  that  the  service  of  the 
notice  aforesaid,  after  defendants'  default,  constituted  a  suf- 
ficient declaration  of  notice  of  election  of  option  as  pro- 
vided for  by  the  contract,  and  that  pursuant  to  such  service 
the  total  amoimt  of  unpaid  principal,  exclusive  of  the  mort- 
gage indebtedness,  immediately  thereafter  became  due  and 
payable. 

On  the  part  of  the  defendants  it  is  claimed  that  such  notice 
merely  declares  due  the  notes  given  for  the  initial  payment. 
Such  notice  also  contains  the  provision: 

"It  is  not  Mr.  Felton's  intention  in  doing  this  to  commence 
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a  foreclosure  proceeding  at  all,  providing  this  note  is  paid 
within  a  short  time,  and  a  substantial  amount  is  paid  upon 
the  principal.'^ 

The  provision  of  the  notice  last  referred  to  is  strongly  in- 
dicative that  what  was  intended  by  the  plaintiff  was  a  decla- 
ration of  election  of  option,  not  only  to  declare  due  the  last 
instalment  of  the  first  series  of  notes,  but  also  the  entire  prin- 
cipal, exclusive  of  the  two  mortgages.  That  it  was  so 
understood  by  the  defendants  is  clearly  shown  by  the  testi- 
mony of  Frank  Stacey. 

With  reference  to  a  contract  like  the  one  in  question,  it  is 
held  in  Julien  v.  Model  B,,  L.  &  I.  Asso,  116  Wis.  79,  92 
N.  W.  561,  that: 

"This  court  stands  alone,  or  nearly  so,  in  holding  that 
notice  of  election  should  be  given  the  debtor  as  a  condition 
of  treating  the  contract  as  fully  matured ;  but  its  decision  in 
that  regard  is  not  based  upon  a  construction  of  the  contract. 
2  Pingrey,  Mortg.  §  1539;  Jones,  Mortg.  §  1182a,  and  cases 
cited."  The  rule  requiring  the  service  of  such  a  notice  is  not 
based  upon  judicial  or  other  authority,  but  was  declared  "as 
a  rule  of  equity,  to  be  applied  where  a  person  seeks  its  juris- 
diction to  enforce  his  mortgage  to  the  full  extent,  under  an 
option  so  to  do,  by  reason  of  some  default  in  the  terms 
thereof." 

In  Basse  v,  Gallegger,  7  Wis.  442,  it  is  held : 

"It  seems  to  us  but  just  and  proper  to  require  the  mort- 
gagee, in  cases  like  the  present,  to  exercise  his  election,  and 
give  notice  thereof  to  the  mortgagor,  before  bringing  suit.' 
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In  view  of  the  fact  that  the  notice  above  set  forth  was  duly 
served,  and  the  message  it  conveyed  to  the  defendants,  and 
the  understanding  they  derived  therefrom,  we  are  of  the 
opinion  that  the  equitable  rule  above  set  forth  has  been  fairly 
complied  with. 

The  right  of  a  vendor  in  a  land  contract,  and  of  a  mort- 
gagor under  a  mortgage  containing  provisions  similar  to  the 
one  contained  in  the  contract  in  question,  to  declare  the 
whole. amount  due  upon  default,  is  too  well  established  by 
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authority  to  require  any  further  comment.    See  27  Cyc.  1 52, 
153 ;  2  Jones,  Mortgages,  §§  1 184-1 186. 

Under  the  authorities  cited,  in  case  of  default  the  whole 
amount  of  principal  and  interest  becomes  due  upon  the 
declaration  of  election  of  o|)tion  and  the  service  of  proper 
notice,  as  much  so  as  though  the  instrument  itself  in  express 
terms  provided  fot*  the  amounts  becoming  due  at  that  time. 
The  last  of  the  first  series  of  notes  having  been  paid  after 
the  service  of  the  notice  of  election  of  option,  ind  no  sub- 
stantial portion  of  the  remaining  principal  having  been  paid, 
in  accordance  with  the  requirements  of  such  notice,  the 
plaintiff  is  clearly  entitled  to  a  judgment  of  foreclosure  of 
the  land  contract  in  question.  In  accordance  with  what  has 
been  heretofore  said,  there  was  due  and  unpaid  cm  the  3d 
day  of  November,  1920,  in  addition  to  the  last  instalment 
due  upon  the  first  series  of  notes>  the  sum  of  $2,000  of  prin- 
cipal. 

The  plaintiff,  therefore,  is  entitled  to  the  usual  and  or- 
dinary judgment  of  foreclosure  of  land  contract  for  the 
amount  due  as  indicated  herein,  which  amount  became  due 
on  November  3,  1920,  and  such  judgment  must  also  provide 
that  unless  the  defendants,  within  such  time  as  the  trial 
court  shall  find  reasonable  and  just  under  all  the  facts  and 
circumstances  in  the  case,  shall  pay  to  the  plaintiff  the  sum 
of  $2,000  and  interest  thereon  from  November  3,  1920,  at 
the  rate  of  six  per  cent,  per  annum,  together  with  the  costs 
and  disbursements  of  the  action,  the  defendants  and  all  per- 
sons claiming  by,  through,  or  under  them,  or  any  or  either 
of  them,  shall  be  foreclosed  of  all  right,  title,  and  interest 
in  and  to  the  premises  and  of  all  right  to  redeem  the  same. 
It  follows  as  a  matter  of  course  that  if  the  defendants  comply 
with  the  provisions  of  such  decree  they  are  entitled  to  a 
proper  deed  of  the  premises,  free  and  clear  of  all  incum- 
brances and  free  and  clear  of  all  taxes  assessed  against  and 
payable  on  said  premises  prior  to  November  3,  1920,  and 
subject  only  to  the  mortgage  indebtedness  of  $8,000,  with 
interest  thereon  from  November  3,  1920. 
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By  the  Court. — ^Judgment  reversed,  with  $25  costs,  with 
directions  to  enter  judgment  in.  the  lower  court  in  accordance 
with  this  opinion. 


Bahlert,  Respondent,  vs.  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company,  Appellant. 

November  75 — December  13,  ip^i. 

Railroads:  Accident  at  grade  crossing:  Failure  to  ring  bell:  Care 
required  of  traveler:  Failure  to  look  when  within  or  near 
danger  gone:  Excuse, 

1.  It  is  the  duty  of  one  approaching  a  railroad  track  to  look  and 

listen  when  approaching  the  lone  of  danger  and  at  the  last 
practicable  or  reasonable  opportunity ;  and  it  was  not  sufficient 
for  one  driving  an  automobile  about  twelve  miles  an  hour 
to  look  when  from  600  to  700  feet  from  the  track,  as  he 
was  not  then  within  or  near  the  danger  zone. 

2.  Where  an  automobile  driver,  traveling  a  road  which  intersected 

a  railroad  track  at  an  angle  of  120  degrees,  was  familiar  with 
the  crossing,  had  normal  hearing  and  sight,  and  had  an  un- 
obstructed view  for  the  last  100  feet,  he  was  guilty  of  more 
than  a  slight  want  of  ordinary  care  in  failing  to  look  for 
trains  until  he  was  only  twelve  or  fifteen  feet  from  the  track 
and  unable  to  stop  before  reaching  it.  Gordon  v.  III.  Cent.  R. 
Co.  168  Wis.  244,  distinguished. 

3.  No  bell  having  been  rung,  a  slight  want  of  ordinary  care  on 

plaintiff's  part  does  not  defeat  recovery,  and  the  strict  rule  of 
ordinary  care  is  correspondingly  relaxed ;  but  such  relaxation 
does  not  abrogate  the  duty  to  look  and  listen  for  trains.  Fail- 
ure to  look  and  listen  within  the  zone  where  the  duty  exists, 
without  sufficient  excuse,  constitutes  more  than  a  slight  want 
of  ordinary  care. 

4.  To  abrogate  the  rule  as  to  the  duty  to  look  and  listen  at  railroad 

crossings,  the  excuse  for  diversion  of  attention  must  be  sub- 
stantial. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mari- 
nette county:  W.  B.  Quinlan,  Qrcuit  Judge.    Reversed. 

Action  to  recover  damages  sustained  by  plaintiff  in  a  col- 
lision with  defendant's  train.    Hall  avenue,  Marinette,  runs 

in  an  easterly  and  westerly  direction  and  is  intersected  by 

Vol.  175—16 
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the  track  of  the  Chicago,  Milwaukee  &  St,  Paul  Railzvay 
Company,  which  runs  from  northwest  to  southeast,  forming 
an  angle  of  120  degrees  on  the  northeast  side  of  the  highway 
and  an  angle  of  60  degrees  on  the  southeast.  On  Septem- 
ber 4,  1917,  at  about  3:30  p.  m.,  defendant's  train,  consisting 
of  an  engine  and  fourteen  cars,  approached  the  crossing 
from  the  northwest  at  a  rate  of  speed  of  from  twelve  to 
fifteen  miles  an  hour.  The  plaintiff,  Hugh  Bahlert,  ap- 
proached the  crossing  from  the  east  at  a  rate  of  speed  of 
about  twelve  miles  an  hour.  When  about  100  feet  east  of  the 
crossing  he  passed  another  car  which  turned  out  and  slowed 
up  for  him  and  then  came  to  a  stop.  After  passing  the  car 
Bahlert  continued  toward  the  track,  and  when  about  twelve 
or  fifteen  feet  from  it  he  first  saw  the  train.  He  set  his  brake 
and  turned  his  wheel  to  the  right,  but  ran  onto  the  track 
and  was  struck  by  the  train. 

The  jury  found  ( 1 )  that  the  engine  bell  was  not  rung  con- 
tinuously from  the  time  the  train  was  within  twenty  rods 
of  Hall  avenue  crossing  until  the  time  of  collision;  (2)  that 
such  failure  to  ring  said  engine  bell  was  a  proximate  cause  of 
the  injuries  to  plaintiff;  (3)  that  defendant's  train  was  mov- 
ing at  a  speed  faster  than  twelve  miles  an  hour  while  ap- 
proaching within  twenty  rods  of  Hall  avenue  crossing; 
(4)  that  such  fact  was  a  proximate  cause  of  the  injuries  to 
plaintiff;  (5)  that  plaintiff  in  driving  his  automobile  toward 
and  upon  the  crossing  was  not  guilty  of  more  than  a  slight 
want  of  ordinary  care  proximately  contributing  to  his  in- 
juries; and  (6)  damages  in  the  sum  of  $10,000. 

The  trial  court  gave  to  defendant  the  option  to  accept  a 
judgment  against  it  for  $7,000  and  costs,  or,  in  case  it  was 
not  accepted,  it  gave  plaintiff  the  option  to  accept  judgment 
for  $6,000  and  costs  or  a  new  trial.  Defendant  elected  not 
to  exercise  its  option  and  plaintiff  elected  to  accept  judgment 
for  $6,000.  From  a  judgment  entered  accordingly  the  de- 
fendant appealed. 

For  the  appellant  there  was  a  brief  by  H.  /.  Killilea  and 
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Rodger  M.  Trump,  both  of  Milwaukee,  and  Martineau  & 
MarHneau  of  Marinette,  and  oral  argument  by  Mr.  Trump. 
For  the  respondent  there  was  a  brief  by  Martin,  Martin  & 
Martin,  and  oral  argument  by  Gerald  F.  Clifford,  all  of 
Gre^n  Bay. 

ViNjE,  J.  The  vital  question  raised  by  the  appeal  is 
whether  plaintiff  was  guilty  of  more  than  a  slight  want  of 
ordinary  care  in  driving  his  automobile  so  close  to  the  track 
without  looking  for  a  train.  The  testimony  is  that  he  looked 
when  from  600  to  700  feet  from  the  track  and  that  he  drove 
at  a  rate  of  speed  of  about  twelve  miles  per  hour,  and  did 
not  look  again  till  within  twelve  or  fifteen  feet  of  the  track, 
when  it  was  too  late  to  avoid  the  collision.  The  first  obser- 
vation was  obviously  too  early  to  be  relied  upon  alone,  espe- 
cially in  view  of  his  slow  tate  of  speed.  He  was  then  not 
within  or  near  the  zone  of  danger  and  would  not  be  for  a 
considerable  time.  The  duty  to  look  and  listen  is  when  ap- 
proaching the  zone  of  danger  and  at  the  last  practicable  or 
reasonable  opportunity.  So  his  first  observation  cannot  be 
relied  upon  to  show  compliance  with  his  duty  to  look  and 
listen.  His  second  and  last  observation  was  too  late.  He 
was  familiar  with  the  crossing;  had  normal  hearing  and 
sight,  and  within  the  last  one  hundred  feet  he  had  an  unob- 
structed view  of  the  track  and  train  for  a  long  distance. 
There  was  evidence  that  some  trees  obstructed  his  view,  but 
the  nearest  tree  to  the  track  was  twenty  feet  from  the 
right  of  way  and  the  road  made  an  angle  of  120  degrees  with 
the  track  on  the  right-hand  side— on  which  side  plaintiff  sat, 
his  car  having  a  right-hand  drive, — so  that  in  order  to  look 
for  the  train  he  could  look  almost  straight  ahead,  and  the 
tree  mentioned  did  not  obstruct  his  view  of  the  train  at  all 
after  he  came  near  the  zone  of  danger  when  it  became  his 
duty  to  look. 

There  is  also  claim  made  that  his  view  was  obstructed  and 
his  attention  diverted  by  a  Ford  car  with  top  down  that  he 
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passed  about  one  hundred  feet  from  the  track.  He  esti- 
mated the  distance  at  seventy-five  feet,  but  said  it  was  near 
the  center  of  Van  Cleve  avenue.  Measurements  showed  the 
distance  to  be  105  feet.  He  said  the  Ford  car  slowed  up  and 
stopped' at  the  place  indicated  by  him.  If  so,  and  there  is 
nothing  to  dispute  it,  he  had  nothing  to  interfere  with  his 
looking  for  a  train  after  he  passed  the  Ford  car  a  distance  of 
•from  ninety  to  one  hundred  feet.  The  car  back  of  him  could 
not  divert  his  attention.  Indeed,  it  would  seem  that  its  stop- 
ping near  a  railroad  crossing  would  constitute  a  warning  to 
him  to  stop  also,  at  least  to  look  for  a  train.  And  had  he 
looked  during  the  first  sixty  feet  after  passing  the  car  he 
could  have  seen  the  train  in  time  to  avoid  it. 

Plaintiff  relies  upon  the  case  of  Gordon  v.  111.  Cent,  R. 
Co.  168  Wis.  244,  169  N.  W.  570.  But  in  that  case  there 
were  obstructions  to  the  view  of  the  train  for  a  long  distance 
back  from  the  track,  and  it  was  only  during  the  last  thirty 
feet  that  the  traveler  had  an  unobstructed  view  of  the  train, 
and  it  was  said  that  there  could  be  no  assumption  that  the 
di^ceased  neither  looked  nor  listened  for  the  train.  Here  we 
have  plaintiff's  own  testimony  that  he  neither  looked  nor  lis- 
tened except  at  two  points,  one  too  early  and  the  other  too 
late. 

It  is  true  that  in  cases  of  this  kind  where  a  slight  want  of 
ordinary  care  on  plaintiff's  part  does  not  defeat  recovery,  the 
strict  rule  of  ordinary  care  is  correspondingly  relaxed  as 
stated  in  the  Gordon  Case,  but  that  relaxation  does  not 
abrogate  the  duty  to  look  and  listen  for  a  train  at  a  railroad 
crossing.  And  when  it  appears,  as  here,  that  there  is  a  fail- 
ure to  look  and  listen  within  the  zone  where  the  duty  exists, 
such  failure,  unless  a  sufficient  excuse  therefor  is  shown, 
constitutes  more  than  a  slight  want  of  ordinary  care.  White 
V.  M.,  St.  P.  &  S.  S.  M.  R.  Co.  147  Wis.  141, 133  N.  W.  148 ; 
Puhr  V.  C.  &  N.  W.  R.  Co.  171  Wis.  154,  176  N.  W.  767. 

We  reach  the  conclusion  that  from  the  undisputed  evi- 
dence plaintiff  was  guilty  of  more  than  a  slight  want  of  or- 
dinary care  and  hence  cannot  recover  damages.    In  arriving 
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at  such  conclusion  we  are  not  unmindful  of  the  weight  that 
should  be  given  a  verdict  approved  by  the  trial  court.  Were 
the  evidence  as  to  the  main  facts  conflicting,  the  jury's  find- 
ing would  ordinarily  be  conclusive.  But  here  there  is  no  con- 
flict in  the  evidence.  The  only  question  is  what  conclusion 
should  be  drawn  from  it  as  to  the  degree  of  contributory 
negligence.  To  allow  the  verdict  to  stand  would  be  to  permit 
the  most  flimsy  excuse  for  diversion  of  attention  to  abrogate 
the  rule  as  to  duty  to  look  and  listen.  Such  an  excuse  must 
be  substantial.  IVhite  v.  M.,  St.  F,  &  S,  S.  M.  /?.  Co.  U7 
Wis.  141,  133  N.  W.  148.  As  before  suggested,  the  alleged 
excuse,  namely,  the  stopping  of  the  other  car  before  it 
reached  the  railroad  crossing,  was  more  in  the  nature  of  a 
warning  than  an  excuse. 

By  the  Court, — Judgment  reversed,  and  cause  remanded 
with  directions  to  dismiss  the  action  upon  the  merits. 


Libman  and  another,  Appellants,  vs.  Fox-Pioneer  Scrap 

Iron  Company,  Respondent. 

November  i6 — December  jj,  ip2i. 

Sales:  Statute  of  frauds:  Delivery  of  goods:  Failure  to  conform 
to  contract  requirements :  Misdirected  shipments:  Drafts  in 
excessive  amounts:  Passing  of  title:  Remedies  of  buyer:  Cus- 
toms: Evidence:  Sufficiency. 

1.  Where  plaintiffs  claimed  both  an  oral  and  a  written  contract 

with  defendant  containing  substantially  the  same  terms  and 
that  they  had  shipped  goods  pursuant  to  the  oral  contract, 
they  had  the  burden  of  proving  that  the  goods  delivered  to 
and  accepted  by  defendant  were  delivered  under  the  oral 
contract. 

2.  Delivery  of  goods  alone  is  not  sufficient  to  take  an  oral  con- 

tract out  of  the  statute  of  frauds,  but  it  must  be  made  under 
and  pursuant  to  the  contract. 

3.  In  an  action  for  breach  of  a  contract  to  purchase  scrap  iron, 

evidence  that  the  goods  tendered  for  delivery  contained  many 
articles  not  covered  by  the  contract,  that  some  of  the  car- 
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loads  shipped  were  misdirected,  and  that  the  drafts  attached 
to  bills  of  lading  for  other  cars  were  for  more  than  the  con- 
tract price,  is  held  to  sustain  the  action  of  the  trial  court  in 
setting  aside  the  findings  of  the  referee  of  tender  under  the 
contract. 

4.  Under  sub.  2,  sec.  1684/ — 20,  Stats.,  providing  that  if  the  prop- 

erty would  have  passed  to  the  buyer  on  shipment  except  for 
the  form  of  the  bill  of  lading  the  seller's  property  in  the  goods 
shall  be  deemed  to  be  only  to  secure  the  performance  by  the 
buyer  of  his  obligation,  the  beneficial  title  to  the  goods  does 
not  pass  on  shipment  where  they  did  not  conform  to  the  con- 
tract of  sale  or  were  misdirected. 

5.  Evidence  that  previous  cafloads  of  scrap  iron  containing  boilers 

and  sheet  iron  had  been  accepted,  but  only  after  the  buyer 
had  procured  an  adjustment  for  the  goods  not  covered  by  the 
contract,  does  not  sustain  a  finding  by  the  referee  that  there 
was  a  custom  for  such  goods  to  be  included  in  shipments  of 
scrap  iron  and  to  be  paid  for  at  the  market  price. 

6.  Under  sub.  3,  sec.  1684f — 44,  Stats.,  providing  that  where  the 

seller  delivers  the  goods  sold  mixed  with  goods  of  a  different 
description  the  buyer  may  accept  those  in  accordance  with 
the  contract  and  reject  the  rest,  or  may  reject  the  whole,  the 
buyer  of  scrap  iron  could  reject  the  whole  of  shipments  con- 
taining boilers  and  sheet  iron,  or  which  were  misdirected  so 
as  to  impose  demurrage  charges,  or  for  which  drafts  attached 
to  the  bill  of  lading  were  drawn  for  amounts  exceeding  the 
contract  price. 

Appeal  from  a  judgment  of  the  circuit  court  for  Racine 
county:  George  Thompson,  Judge.    Affirmed. 

Contract  for  sale  of  goods.  The  following  contract  was 
entered  into  at  Racine,  Wisconsin,  between  the  parties: 

"Racine,  Wis.,  June  13,  1917. 

"Libman  Brothers  of  Wausau,  Wisconsin,  agree  to  sell 
and  Fox-Pioneer  Scrap  Iron  Company  agrees  to  buy — 

"15  carloads  of  country  mixed  scrap  iron  to  consist  of  all 
the  small  blacksmith  shop  scrap,  cast  iron,  and  to  contain 
about  two  tons  of  stove  plate  to  the  car,  otherwise  free  from 
boilers  and  sheet  iron,  at  a  price  of  $22  per  net  ton  f.  o.  b. 
cars  Racine,  Wisconsin ; 

"Western  Railway  Weighing  Association  weights  to  gov- 
ern settlement; 

"Sight  draft  in  full,  less  freight,  attached  to  bill  of  lading. 
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'Delivery  to  be  made  within  forty  days. 
'Shipment  to  be  made  to  Racine,  Wis*. 

"Fox-Pioneer  Scrap  Iron  Company, 
"Per  M.  L.  Fox. 
"Accepted:  Libman  Bros.,     . 
"By  M.  Libman." 

Plaintiffs  claim  performance  on  their  part  and  allege  that 
the  defendant  refused  to  accept  fourteen  cars  tendered  for 
delivery  under  the  contract,  resulting  in  damages  to  the 
plaintiffs  in  the  sum  of  $8,000.  The  defendant  admitted  the 
making  of  the  contract,  alleged  that  defendant  accepted  and 
paid  for  six  carloads  of  scrap  iron  shipped  under  the  con- 
tract, further  alleged,  by  way  of  counterclaim,  that  plaint- 
iffs violated  the  contract  on  their  part  by  shipping  excessive 
quantities  of  stove  plate,  sheet  iron,  and  other  material 
expressly  excluded  by  the  terms  of  the  contract,  by  drawing 
drafts  for  amounts  in  excess  of  the  contract  price,  by  mis- 
directing the  cars  so  that  demurrage  accrued  on  their  ar- 
rival, and  that,  by  reason  of  being  compelled  to  pay  the 
drafts  in  order  to  obtain  possession  of  the  cars,  the  defend- 
ant had  overpaid  the  plaintiffs  the  sum  of  $512.63,  for 
which  amount  the  defendant  counterclaimed.  The  case  was 
referred  to  a  referee  to  hear,  try,  and  determine,  and  trial  be- 
fore the  referee  was  begun  July  5,  1918.  The  referee  filed 
his  report  on  April  24,  1920,  finding  in  favor  of  the  plaint- 
iffs, and  assessing  their  damages  at  the  sum  of  $3,041.76, 
against  which  he  allowed  a  setoff  in  the  sum  of  $343.26, 
which  he  found  due  the  defendant  on  its  counterclaim,  and 
awarded  judgment  in  favor  of  the  plaintiffs  accordingly. 
The  defendant  duly  excepted  to  the  findings  of  the  referee 
and  moved  for  findings  in  its  behalf,  and  upon  hearing  before 
the  court  the  referee's  report  was,  in  the  main,  set  aside,  ex- 
cept as  to  the  amount  found  due  the  defendant  on  its  counter- 
claim, as  to  which  the  report  was  confirmed,  and  from  judg- 
ment entered  in  favor  of  the  defendant  the  plaintiffs  appeal. 

For  the  appellants  there  was  a  brief  by  Fawcetf  &  Dutcher 
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and  Rubin,  IVurster  &  Rouiller,  attorneys,  and  W.  B.  Rubin 
and  C.  F,  Rouiller,  of  counsel,  all  of  Milwaukee,  and  oral 
argument  by  Mr,  Rouiller  and  Mr,  George  C,  Dutcher, 

For  the  respondent  there  was  a  brief  by  Simmons  & 
Walker  of  Racine,  and  oral  argument  by  John  B,  Simmons, 

RosENBERRY,  J.^  Upon  the  trial  it  was  contended  by  the 
plaintiffs  that  prior  to  the  making  of  the  written  contract 
there  was  an  oral  contract  for  five  cars  of  scrap  iron  be- 
tween the  parties  which,  in  terms,  was  identical  with  the 
written  contract  of  June  13,  1917.  Much  of  the  contro- 
versy turns  on  the  question  of  whether  or  not  there  was  such 
an  oral  contract.  The  trial  court,  reviewing  the  findings  of 
the  referee,  did  not  set  aside  the  finding  to  that  effect.  In 
the  disposition  which  we  make  of  this  case  we  regard  it  as 
immaterial  whether  or  not  there  was  such  an  oral  contract. 
In  addition  to  setting  aside  the  findings  of  the  referee  the 
trial  court  found  affirmatively  that  the  plaintiffs  breached 
the  written  contract  by  failing  to  ship  to  the  defendant  the 
material  called  for  by  the  contract;  also  by  failing  to  bill 
cars  in  such  manner  and  to  send  drafts  and  bills  of  lading  in 
such  manner  and  form  and  in  proper  time  to  allow  prompt 
delivery  of  cars  and  avoid  the  accruing  of  demurrage 
thereon;  also  by  drawing  drafts  in  excess  of  the  purchase 
price  of  the  contents  of  the  cars,  less  deduction  for  freight, 
and  by  refusing  and  neglecting  to  pay  defendant  such 
amounts  as  it  had  been  obliged  to  pay  by  reason  of  over- 
drafts. These  findings,  and  each  of  them,  are  amply  sus- 
tained by  the  evidence.  It  is  undisputed  that  the  plaintiffs 
never  specified  that  any  of  the  cars  shipped  were  to  be  ap- 
plied upon  the  oral  contract.  No  mention  was  ever  made  of 
it  by  the  plaintiffs  during  the  entire  period  of  attempted  de- 
livery. The  burden  was  on  the  plaintiffs  to  show  acceptance 
under  the  oral  contract  of  a  part  of  the  goods  at  least,  other- 
wise the  contract  was  void  under  sec.  2308,  Stats,  (statute 
of  frauds).    There  is  not  a  scintilla  of  evidence  that  tends 
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to  show  such  delivery.  The  plaintiffs  testified  that  they  did 
not  attempt  to  make  such  a  delivery.  There  is  a  claim  to  that 
effect,  but  no  evidence  to  sustain  it.  Delivery  of  goods  alone 
is  not  sufficient  to  take  the  contract  out  of  the  statute.  The 
delivery  must  be  xuider  and  pursuant  to  the  contract.  Mat- 
thiessen  v.  McMahon's  Adm'r,  38  N.  J.  Law,  536;  Atherton 
V,  Newhall,  123  Mass.  141.  See  25  Ruling  Case  Law, 
p.  624,  §  242. 

I{  is  equally  certain  that  the  defendant  applied  such  ship- 
ments as  were  accepted  to  the  written  contract,  and  constant 
reference  was  made  to  the  contract  of  June  13th,  and  settle- 
ments  were  made  in  accordance  with  its  terms.  While  much 
of  the  testimony  might  apply  to  either  contract,  due  to  the 
fact  that  the  claimed  oral  contract  was  identical  in  terms 
with  the  written  contract,  there  was  enough  to  show  that  the 
written  contract  was  the  one  under  consideration  by  the 
parties.  References  in  the  correspondence  establish  that 
fact  without  dispute. 

Considerable  argument  is  made  to  the  effect  that  the  trial 
court  did  not  give  sufficient  effect  to  the  rule  that  the  findings 
of  a  referee  are  to  be  regarded  by  the  trial  court  on  review  as 
having  the  same  dignity  as  findings  of  the  circuit  couft  when 
such  findings  are  challenged  here.  Ott  if.  Boring,  139  Wis. 
403,  121  N.  W.  126.  We  are  of  the  opinion  that  under  the 
evidence  in  this  case  the  trial  court  correctly  set  aside  the 
findings  of  the  referee  within  that  rule.  The  undisputed 
testimony  shows  that  no  car  complying  witd  the  terms  of 
the  contract  as  to  the  quality  of  material  was  properly  ten- 
dered. The  cars  either  contained  material  not  covered  by 
the  contract,  or  were  accompanied  by  drafts  for  an  amount 
in  excess  of  the  selling  price,  or  were  misdirected.  In  a 
number  of  cases  where  the  tender  was  accepted  and  delivery 
made,  the  plaintiffs  were  required  to  make  adjustments, 
agree  to  pay  overdrafts  and  accept  deductions,  in  order  to 
procure  an  acceptance  of  the  goods  tendered.  After  re- 
peated warnings  they  still  continued  to  ship  non-contract 
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material  and  to  attach  the  bill  of  lading  to  drafts  for  amounts 
in  excess  of  the  selling  price  and  improperly  consigned  ship- 
ments. Of  the  fourteen  cars  remaining  undelivered  thirteen 
were  sold  to  local  dealers  in  Racine  and  one  returned  to 
Wausau.  The  thirteen  cars  were  foimd  to  contain  eight 
boilers  from  six  to  eight  feet  long,  not  less^  than  thirty-six 
inches  in  diameter,  107,200  pounds  of  stove  plate,  a  large 
quantity  of  sheet  iron,  and  other  material  which  would  have 
to  be\cut  up  at  considerable  expense.  The  car  returned  to 
Wausau,  according  to  the  plaintiff's  testimony,  consisted  of 
about  eighteen  or  nineteen  tons  of  sheet  iron,  about  ten  tons 
of  plow  points,  and  some  boiler  plates.  The  referee  pro- 
ceeded upon  a  mistake  of  law  as  to  what  constitutes  a  valid 
tender  of  goods  and  held  the  defendant  liable  as  if  there  had 
been  a  tender  of  goods  under  the  contract  which  the  defend- 
ant was  bound  to  accept. 

It  is  claimed  on  behalf  of  the  plaintiffs  that  title  to  the 
goods  passed  to  the  defendant  under  the  provisions  of 
sub.  2,  sec.  1684^—20,  Stats. 

"Where  goods  are  shipped,  and  by  the  bill  of  lading  the 
goods  are  deliverable  to  the  seller  or  his  agent,  or  to  the  order 
of  the  seller  or  of  his  agent,  the  seller  thereby  reserves  the 
property  in  the  goods.  But  if,  except  for  the  form  of  the 
bill  of  lading,  the  property  would  have  passed  to  the  buyer  on 
shipment  of  the  goods,  the  seller's  property  in  the  goods  shall 
be  deemed  to  be  only  for  the  purpose  of  securing  perform- 
ance by  the  buyer  of  his  obligations  under  the  contract." 

By  attaching  the  bill  of  lading  to  a  sight  draft  indorsed  to 
a  third  party,  in  this  case  the  Citizens  Bank  of  Wausau,  title 
to  the  goods  passed  to  the  bank  and  could  not  vest  in  the 
defendant  until  the  draft  was  paid.  American  Thresherman 
V,  CiHzens  Bank,  154  Wis.  366,  141  N.  W.  210.  If  the  title 
of  the  bank  be  regarded  as  qualified  and  to  be  held  only  as 
security  for  payment  of  the  purchase  price,  the  defendant  did 
not  become  the  owner  of  the  beneficial  title  to  the  goods, 
where  the  goods  shipped  were  not  those  ordered  or  where  the 
consignment  was  misdirected.    In  order  to  make  the  rule  of 
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transfer  of  beneficial  title  operative,  the  seller  must  act  in 
conformity  with  the  terms  of  the  contract,  Williston,  Sales, 
§  278,  and  cases  cited.  In  this  case  the  goods  contracted  for 
were  shipped  mixed  with  goods  not  covered  by  the  contract, 
which  gave  the  defendant  the.  right  to  reject  them.  Some  of 
the  shipments  were  misdirected  and  in  other  cases  the  draft 
called  for  payment  of  an  amount  in  excess  of  the  contract 
price  of  the  goods.  The  seller  failed  to  conform  to  the 
contract  and  the  beneficial  ownership  of  the  goods  did  not 
pass  to  the  buyer. 

One  of  the  principal  questions  in  this  case  is  whether  or 
not  the  plaintiffs  tendered  goods  of  the  kind  and  quality 
specified  in  the  contract  of  June  13th,  and  upon  that  point 
the  referee  made  no  findings  whatever.  The  findings  of  the 
referee  attempt  to  meet  that  situation  by  a  finding  to  the 
effect  that  it  had  been  customary  in  the  dealings  between  the 
parties  to  include  boilers  and  other  material  than  country 
mixed  iron  in  the  shipments  of  the  plaintiffs  and  that  the 
defendant  had  received  the  same  and  allowed  the  market 
price  therefor.  We  find  no  evidence  in  the  record  to  sustain 
such  a  finding.  The  fact  that  on  the  six  cars  accepted  adjust- 
ments were  made  before  delivery  does  not  tend  to  establish  a 
custom,  but,  quite  the  contrary,  it  shows  there  was  no  cus- 
tom. Had  there  been  such  a  custom  as  claimed,  there  wbuld 
have  been  no  need  of  prior  adjustment  in  each  case  before 
acceptance  of  shipments. 

By  the  provisions  of  sub.  3,  sec.  1684/ — 44,  Stats.,  it  is 
provided : 

"Where  the  seller  delivers  to  the  buyer  the  goods  he  con- . 
tracted  to  sell  mixed  with  goods  of  a  different  description 
not  included  in  the  contract,  the  buyer  may  accept  the  goods 
which  are  in  accordance  with  the  contract  and  reject  the  rest, 
or  he  may  reject  the  whole." 

Eleven  of  the  fourteen  cars  contained  material  not  in  ac- 
cordance with  the  contract,  which  the  defendant  was  justi- 
fied in  rejecting.  See  2  Mechem,  Sales,  §§  1203,  120S]  Pope 
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V,  Allis,  115  U.  S.  363,  6  Sup.  Ct.  69;  Grenceivalt  zk  Roe, 
'  136  Wis.  501,  117  N.  W.  1017.  The  remaining -cars  were 
either  misdirected  or  accompanied  by  drafts  in  excess  of  the 
amount  of  the  selling  price,  which  the  defendant  would  have 
been  required  to  pay  in  order  to  obtain  possession  of  the 
cars.  This  it  could  not  be  required  to  do.  As  a  condition  of 
having  the  goods  delivered  to  it  by  the  railway  company  it 
was  required  to  pay  no  more  than  the  contract  price.  The 
drawing  of  drafts  by  the  plaintiffs  in  excess  of  the  contract 
price  appears  not  to  have  been  a  mere  mistake,  but  was  a 
practice  followed  by  them  almost  uniformly,  and,  as  the  trial 
court  found,  they  breached  their  contract  by  failing  to  repay 
'  to  the  defendant,  in  cases  where  cars  were  accepted,  the 
amount  of  the  drafts  in  excess  of  the  contract  price. 

Whether  or  not  there  was  an  oral  contract  becomes  im- 
material also  for  the  reason  that  goods  covered  by  the  con- 
tract were  not  properly  tendered  by  the  plaintiffs  to  the 
defendant  either  under  the  written  or  oral  contract,  and  it 
was  therefore  not  bound  to  accept  and  pay  for  them. 

We  call  attention  to  the  fact  that  the  printed  case  here 
does  not  comply  with  Rule  6.  It  contains  matter  arranged 
argumentatively,  is  not  an  abridgment  of  the  record  in  nar- 
rative form,  and  not  properly  arranged.  Cases  so  prepared 
add  materially  to  the  burden  of  work  here  and  make  con- , 
stant  reference  to  a  long  record  necessary.  The  correct 
practice  in  preparing  a  case  is  plain  and  simple  and  should 
be  followed. 

By  the  Court. — Judgment  affirmed. 
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Western  Pattern  &  Manufacturing  Company,  Re- 
spondent, vs.  American  Metal  Shoe  Company, 
Appellant. 

November  i6 — December  13,  ip2i. 

Judgment:  Vacation:  Lack  of  service  of  process:  Meritorious  de- 
fense need  not  be  shown:  Service  on  resigned  officer  of  cor^ 
poration. 

1.  A  judgment  rendered  in  the  absence  of  service  of  process  on  the 

defendant  should  be  vacated,  set  aside,  and  expunged  from 
the  record ;  and  a  motion  made  for  that  purpose  need  not  be 
coupled  with  a  showing  that  the  defendant  had  a  meritorious 
defense  to  the  cause  of  action  set  forth  in  the  complaint. 

2.  The  resignation  of  an  officer  of  a  private  corporation  terminates 

the  office  and  a  vacancy  is  at  once  created;  and  service  of 
process  on  such  resigned  officer  is  not  service  on  the  corpora- 
tion, notwithstanding  a  by-law  providing  that  the  directors  of 
said  corporation  shall  hold  office  until  their  successors  are 
duly  elected. 

-Appeal  from  an  order  of  the  municipal  court  of  Racine 
county:  Walter  C.  Palmer,  Acting  Municipal  Judge.  Re- 
zfersed. 

The  appeal  is  from  an  order  denjring  a/ motion  to  vacate 
and  set  aside  a  judgment  rendered  therein  in  favor  of 
plaintiff  and  against  the  defendant. 

Eugene  Wright  Lawton  of  Racine,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Gittings  &  Moyle 
of  Racine,  and  oral  argument  by  D.  /?.  Moyle. 

Owen,  J.  Plaintiff  and  defendant  are  Wisconsin  corpora- 
tions. Service  of  the  summons  in  this  actioi\  upon  the  de- 
fendant was  attempted  by  delivering  to  and  leaving  a  copy 
thereof  with  one  M.  Elholm  on  the  20th  day  of  May,  1920, 
who  at  the  time  of  such  delivery  was  supposed  to  be  the 
secretary  of  the  defendant  corporation.  The  defendant 
made  default,  and  judgment  was  rendered  in  favor  of  the 
plaintiff  upon  the  cause  of  action  set  forth  in  its  complaint. 
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Thereafter  the  defendant  procured  an  order  requiring  plaint- 
iff to  show  cause  why  such  judgment  should  not  be  set  aside 
for  the  reason  that  the  court  had  never  obtained  jurisdiction 
of  the  defendant,  which  said  order  to  show  cause  was  based 
upon  an  affidavit  of  the  president  of  the  defendant  corpora- 
tion to  the  effect  that  at  the  time  of  such  attempted  service  the 
said  M.  Elholm  was  not  the  secretary  of  the  said  defendant 
corporation  nor  was  he  any  other  officer  thereof  upon  whom 
service  of  summons  upon  said  corporation  might  have  been 
made;  that  he  was  secretary  of  said  defendant  corporation 
prior  to  the  31st  day  of  October,  1919,  but  on  said  latter  date 
he  resigned  said  office,  in  writing,  and  that  he  likewise  on 
said  date  resigned  his  office  as  a  member  of  the  board  of 
directors  of  said  company.  In  response  to  such  order  to 
show  cause  there  was  filed  an  affidavit,  sworn  to  by  Miller 
Patterson,  president  of  plaintiff  corporation,  in  which  he  de- 
posed that  he  was  informed  and  verily  belieyed  that  one 
M.  Elholm  was  secretary  and  director  of  the  defendant  prior 
to  the  31st  day  of  October,  1919;  that  he  had  no  knowledge 
of  his  resigning  his  office ;  and  that,  as  he  is  informed  and 
believes,  no  successor  was  either  elected  or  qualified  in  his 
place,  either  as  director  or  secretary. 

There  is  no  denial  of  the  fact  that  Elholm  did  resign  as 
secretary  of  the  company  on  the  31st  day  of  October,  1919, 
and  we  regard  it  as  a  verity  in  the  case  that  at  the  time  of  the 
attempted  service.  May  12,  1920,  he  was  not  an  officer  of  the 
corporation  unless,  as  contended  in  this  court  by  respondent, 
he  continued  in  office  until  his  successor  was  elected  and 
qualified.  Patterson  deposes  that  as  *Tie  is  informed  and 
verily  believes  the  by-laws  of  the  American  Metal  Shoe 
Company  provide  that  the  directors  of  said  corporation  shall 
hold  office  until  their  successors  are  duly  elected."  It  has 
been  held  by  this  court  that  such  a  provision  in  the  by-law  of 
a  corporation  does  not  prevent  the  existence  of  a  vacancy  in 
an  office  of  a  private  corporation  upon  the  filing  of  a  resig- 
nation by  one  who  is  then  an  incumbent  of  such  office.  The 
resignation  terminates  the  office  and  a  vacancy  is  at  once 
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created.  JVill  of  McNaughton,  138  Wis.  179,  208,  118 
N,  W.  997,  120  N.  W.  288.  It  accordingly  follows  that  no 
summons  was  ever  served  upon  the  defendant  and  that  the 
trial  court  never  acquired  jurisdiction  to  render  judgment' in 
the  action. 

It  is  contended,  however,  that  the  judgment  rendered 
should  not  be  vacated  or  set  aside  because  the  motion  to 
that  end  was  not  coupled  with  a  showing  that  the  def-end- 
ant  had  a  meritorious  defense  to  the  cause  of  action  set  forth 
in  the  complaint.  While  the  affidavit  filed  in  support  of  the 
order  to  show  cause  avers  "that  the  said  American  Meted 
Shoe  Company  has  a  good  and  sufficient  defense  to  the  cause 
of  action  as  claimed  by  the  plaintiff  in  the  above  entitled 
cause,"  it  cannot  be  said  to  disclose  a  meritorious  defense  un- 
der the  requirements  of  our  practice. 

There  seems  to  be  respectable  authority  in  support  of  the 
proposition  that  even  though  a  judgment  be  rendered  against 
a  defendant  in  the  absence  of  any  service  upon  him,  yet  a 
court  of  equity  will  not  set  such  judgment  aside  in  the 
absence  of  a  showing  that  the  defendant  has  a  defense 
upon  the  merits  to  the  cause  of  action.  In  1 5  Ruling  Case 
Law,  p.  737,  it  is  stated  that  a  large  preponderance  of  the 
authorities  hold  that,  notwithstanding  an  alleged  want  of 
service,  or  notice,  a  court  of  equity  will  not  interfere  to 
set  aside  a  judgment  until  it  appears  that  the  result  upon  a 
subsequent  trial  will  be  other  than  that  already  reached; 
or  in  other  words,  that  there  was  a  meritorious  defense  to 
the  action.  A  note  to  the  case  of  Brandt  v.  Little  (47  Wash. 
194,  91  Pac.  765)  14  L.  R.  A.  n.  s.  213,  collates  a  number 
of  decisions  announcing  such  doctrine.  While  this  rule  has 
been  applied  in  this  state  in  actions  brought  to  set  aside  judg- 
ments rendered  by  justices  of  the  peace  where  jurisdiction 
was  lost  by  reason  of  irregularities  {Stokes  v,  Knarr,  11 
Wis.  389;  Thomas  v.  West,  59  Wis.  103,  17  N.  W.  684),  it 
has  never  been  applied  in  cases  where  a  judgment  was  ren- 
dered in  the  absence  of  any  service  upon  the  defendant. 

The  idea  that  a  court  will  not  relieve  against  a  judgment 
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rendered  in  proceedings  of  which  the  defendant  had  no 
notice  is  obnoxious  to  our  notions  of  fundamental  justice, 
even  though  he  have  no  defense  upon  the  merits.  The  con- 
stitution of  the  United  States  provides  that  property  shall 
not  be  taken  without  due  process  of  law,  and  to  seize  a  man's 
property  by  virtue  of  a  judgment  rendered  by  a  court  which 
never  acquired  any  jurisdiction  of  the  judgment  debtor,  in 
an  action  of  which  he  had  no  notice  and  was  never  accorded 
an  opportunity  to  be  heard  in  defense  thereof,  would  seem  to 
be  nothing  less  than  a  taking  of  property  without  due  process 
of  law.  It  may  be  that  he  had  no  defense  to  the  action,  but 
the  fundamental  law  of  the  land  secures  to  him  the  right  to 
be  heard  in  his  defense;  and  as  this  right  was  deemed  suf- 
ficiently sacred  to  be  protected  by  constitutional  provision, 
any  action  of  a  court  in  violation  of  such  right  is  without 
vestige  or  shadow  of  authority,  and  its  pronouncement  under 
such  circumstances  is  not  a  judicial  pronouncement  in  any 
sense  of  the  word.  However,  it  is  not  necessary  for  us  to 
discuss  at  length  these  fundamental  principles  which  we 
think  demonstrate  the  unsoundness  of  the  doctrine  that  a 
court  of  equity  will  not  set  aside  a  judgment  obtained  under 
such  circumstances,  as  this  court  has  spoken  definitely  and 
often  upon  the  very  question  here  presented.  It  is  firmly 
established  in  this  jurisdiction  that  where  a  motion  is  made 
in  the  same  case  to  set  aside  a  judgment  void  for  want  of 
service  upon  the  defendant,  no  showing  in  the  nature  of  a 
meritorious  defense  is  necessary.  The  judgment  is  heM 
absolutely  void  and  the  court  should  expunge  it  from  the 
record  whenever  its  attention  is  called  to  the  fact  that  juris- 
diction of  the  defendant  was  not  acquired  by  reason  of  a  lack 
of  service  of  process  upon  him.  Carr  v.  Commercial  Bank, 
16  Wis.  50;  Wendel  ik  Durbin,  26  Wis.  390;  Godfrey  r. 
Wright,  151  Wis.  372,  139  N.  W.  193.  A  perusal  of  those 
cases,  with  Rape  z\  Heaton,  9  Wis.  328,  and  Pollard  z\ 
Wegener,  13  Wis.  569,  fully  reveals  the  attitude  of  this 
court  upon  the  question  of  enforcing  a  judgment  rendered  in 
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the  absence  of  service  of  process.  Such  a  judgment  has 
always  been  regarded  as  a  mere  nullity.  It  is  not  a  judg- 
ment. It  is  the  mere  image  of  a  judgment.  Its  enforcement 
constitutes  a  taking  of  property  without  due  process  of  law, 
and  will  not  be  tolerated.  It  was  the  duty  of  the  trial  court 
to  expunge  the  judgment  from  the  record. 

By  the  Court, — Order  appealed  from  reversed,  and  cause 
remanded  with  directions  to  vacate  the  judgnrjent. 


Jeleniewski,  Appellant,  vs.  Eck  and  another,  Respondents. 

November  i6 — December  ij,  ip^/. 

Fraud:  Representations  as  to  future  event:  Appeal:  Amendment 
from  tort  to  contract:  Disposition  of  case. 

1.  Statements  or  representations  as  to  future  or  contingent  events, 

or  as  to  expectations  or  probabilities,  or  as  to  what  will  be  or 
is  intended  to  be  done  in  the  future,  do  not  constitute  action- 
able fraud. 

2.  Where  plaintifT  brought  an  action  of  tort  because  of  the  false 

representations  of  his  lessor  that  a  building  would  be  ready 
for  occupancy  at  a  certain  date,  and  after  verdict  in  his  favor 
the  trial  court  directed  judgment  in  favor  of  the  landlord  on 
the  theory  that  the  representations  were  expressions  of  opin- 
ion, the  judgment  will  ngt  be  affirmed,  but,  the  plaintiff  Having 
proved  every  element  of  a  valid  contract,  the  case  will,  under 
sec.  2836^,  Stats.,  be  remanded  to  permit  him  to  amend  his 
complaint  so  as  to  change  the  action  to  one  on  contract  and 
for  further  proceedings  in  the  same  action. 

Appeal  from  a  judgment  of  the  circuit  court  for  Kenosha 
county:  E.  B.  Belden,  Circuit  Judge.     Reversed. 

The  appeal  is  from  a  judgment  dismissing  plaintiff's  com- 
plaint and  awarding  judgment  in  favor  of  defendants  not- 
withstanding the  verdict. 

The  complaint  alleged  that  defendants,  in  order  to  induce 
plaintiff  to  become  their  tenant  in  a  store  building,  fraudu- 
lently represented  that  the  building  would  be  ready  and  fit 
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for  occupancy  on  May  1,  1920;  that  defendants  knew  that 
the  building  had  been  condemned  and  would  not  then  be  fit 
for  occupancy;  that  the  representations  were  made  for  the 
purpose  of  deceiving  plaintiff,  and  that  he  was  in  fact  de- 
ceived by  them ;  and  that,  relying  on  such  representations,  he 
disposed  of  his  farm  and  personal  property,  entered  into  a 
lease,  purchased  suitable  fixtures  for  conducting  a  pool-room 
in  the  store  in  question,  and  by  reason  of  the  building  not 
being  fit  for  occupancy  was  forced  to  move  out  and  sell  his 
fixtures  at  a  great  loss. 

It  is  undisputed  that  the  construction  of  the  building  was 
not  in  accordance  with  certain  ordinances  of  the  city  of 
Kenosha  and  that  by  reason  thereof  the  city  would  allow 
neither  lights  nor  water  to  be  connected.  Plaintiff  moved 
in  about  May  1,  1920,  occupied  and  paid  rental  for  three 
rooms  as  living  quarters,  but  paid  no  rental  for  the  store 
proper.  He  remained  about  two  months,  finally  leaving 
because  of  the  reasons  above  stated. 

The  testimony  was  undisputed  that  the  defendants  agreed 
to  have  the  building  ready  by  May  1,  1920.  In  a  special 
verdict  the  jury  found  for  the  plaintiff  on  all  the  allegations 
in  the  complaint  and  fixed  the  amount  of  damages  at 
$600.50.  Plaintiff's  motion  for  judgment  on  the  verdict 
was  denied  and  defendants'  motion  for  judgment  notwith- 
standing the  verdict  was  granted.* 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Calvin  Stewart  of  Kenosha. 

For  the  respondents  there  was  a  brief  by  Cavanagh  & 
Mittelstaed  of  Kenosha,  and  oral  argument  by  G,  A,  Mittel- 
staed, 

Jones,  J.  Evidently  with  some  reluctance  the  trial  court 
entered  judgment  for  defendants  notwithstanding  the  ver- 
dict of  the  jury,  acting  on  the  theory  that  the  representations 
relied  on  were  mere  expressions  of  opinion  or  intent  to  do 
something  in  the  future,  and  not  representations  of  an  exist- 
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ing  fact  or  a  past  event.     As  the  trial  court  said  in  the 
opinion: 

"There  is  no  dispute  that  the  general  rule  is  that  state- 
ments or  representations  as  to  future  or  contingent  events  or 
as  to  expectations  or  probabilities,  or  as  to  what  will  be  or  is 
intended  to  be  done  in  the  future,  do  not  constitute  actionable 
fraud."  Patterson  v.  Wright,  64  Wis.  289,  25  N.  W.  10; 
Sheldon  v:  Davidson,  85  Wis.  138,  55  N.  W.  161 ;  /.  H. 
Clark  Co,  V,  Rice,  127  Wis.  451,  106  N.  W.  231 ;  12  Ruling 
Case  Law  (Fraud  and  Deceit)  §§  19-21.  See  note  in  10 
L.  R.  A.  N.  s.  640. 

In  their  special  verdict  the  jury  found  that  defendants 
represented  that  the  building  would  be  ready  for  occupancy 
May  1,  1920;  that  the  false  representations  were  made  as 
a  statement  of  existing  fact ;  that  they  were  untru€  and  were 
recklessly  made  and  with  intent  to  deceive  and  to  induce 
plaintiff  to  act  upon  them ;  that  h«  did  rely  upon  them  and 
was  induced  to  enter  into  a  contract  for  the  leasing  of  the 
building,  and  to  purchase  a  stock  of  goods  for  his  business 
and  to  sell  his  personal  property  on  the  farm;  and  that 
when  the  representations  were  made  defendants  did  not 
intend  to  comply  with  the  building  ordinances  so  that  an 
occupancy  permit  would  be  issued  by  May  1, 1920. 

Although  it  is  elementary  that  mere  broken  promises  do 
not  constitute  actionable  fraud,  it  is  not  so  clear  that  an 
action  for  fraud  may  not  be  predicated  upon  a  false  state- 
ment of  present  intent,  which  is  material,  made  with  intent 
to  deceive,  and  relied  on  by  the  other  party.  There  is  much 
authority  for  the  view  that  a  condition  of  mind  is  as  much  a 
fact  as  a  condition  of  the  body,  although  more  difficult  to 
prove ;  and  that  therefore  a  misstatement  of  a  man's  mind 
is  a  misstatement  of  fact.  In  the  present  case  the  promise 
was  coupled  by  the  proof  with  present  intent  to  break  it. 
The  cases  supporting  the  contention  that  such  representa- 
tions are  actionable  will  be  found  collected  in  12  Ruling  Case 
Law  (Fraud  and  Deceit)  §  28.    There  is  also  authority  for 
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the  contrary  view  in  12  Ruling  Case  Law,  p.  262,  §  29,  and 
the  case  of  Tufts  v.  Weinfeld,  88  Wis.  647,  €fi  N.  W.  992, 
tends  to  support  the  view  of  the  trial  court,  although  the 
subject  was  not  discussed  in  the  opinion  of  the  court. 

But  we  have  come  to  the  conclusicwi  that  the  present  case 
should  be  decided  on  another  ground.  Although  the  com- 
plaint sounded  in  tort  and  alleged  the  fraud  of  defendants, 
the  undisputed  testimony  showed  that  defendants  agreed  to 
have  the  building  ready  for  occupancy  at  a  given  date ;  that 
the  plaintiff  relied  and  acted  on  the  agreement  and  carried 
out  his  part  of  the  contract.  There  was  every  element 
essential  to  a  valid  contract.  If  the  defendants  acted  fraud- 
ulently, as  the  jury  found,  that  did  not  vitiate  the  contract 
as  to  the  party  damaged.  The  undisputed  testimony  showed, 
as  the  jury  found,  that  plaintiff  sustained  damage  in  the  sum 
of  $600.50. 

Under  the  old  procedure  there  was  a  gulf  between  actions 
for  fraud  and  those  on  contract  which  could  not  be  bridged. 
Under  that  procedure  if  a  plaintiff  failed  to  prove  the  fraud 
alleged,  although  there  might  be  clear  proof  of  a  contract,  he 
would  be  turned  out  of  court.  He  could  curse  the  law^*s 
delays,  pay  the  costs,  and,  if  not  discouraged,  could  frame 
new  pleadings,  sue  on  contract,  rally  his  witnesses  again, 
enter  the  court  through  another  door,  and,  if  all  went  well, 
recover  judgment.  We  are  very  glad  that  under  existing 
statutes  we  can  shorten  the  plaintiff's  road  to  justice,  and 
but  for  the  provisions  of  sec.  2836&,  Stats.,  we  should  direct 
that  judgment  be  entered  for  plaintiff  pursuant  to  sec. 
2405 w.  Stats.  Knudson  v,  George,  157  Wis.  520,  147 
N.  W.  1003. 

Although  the  record  as  it  comes  to  us  shows  that  the 
contract  was  made,  the  case  was  tried  on  the  theory  of  fraud, 
and  it  may  be  claimed  by  defendants  that  they  have  the 
right  to  introduce  further  proof  that  they  did  not  enter  into 
any  agreement  to  have  the  building  ready  for  occupancy  as 
alleged  by  the  plaintiff.    When  the  cause  of  action  is  changed 
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from  tort  to  one  on  contract,  the  statute,  sec.  2836b,  seems 
to  require  that  the  complaint  be  amended  and  for  further 
proceedings  in  the  same  action.  Jilek  v.  Zahl,  162  Wis.  157, 
155  N.  W.  909;  Cronitt  v.  JanesvUle  T.  Co.  163  Wis.  436, 
158  N.  W.  254. 

Therefore  the  [^aintiff  should  be  required  to  amend  the 
complaint  and  the  parties  should  be  allowed  to  give  such 
further  proof  as  may  then  be  relevant. 

By  the  Court, — ^Judgment  reversed,  and  action  remanded 
for  further  proceedings  in  accordance  with  this  opinion. 


Hayes  Motor  Truck  Wheel  Company,  Appellant,  vs. 
Wolff  and  others,  imp..  Respondents. 

November  i^ — December  /j,  ip2T, 

Partnership :  Persons  operating  under  corporate  name:  Liability  if 
not  incorporated :  Winding  up  partnership:  Participation  by 
creditors:  Actions  against  individual  partners, 

1.  Persons  doing  business  under  a  corporate  name  pursuant  to  a 

recorded  trust  agreement  relieving  them  from  liability,  but 
(Without  being  incorporated,  and  not  holding  themselves  out 
as  doing  business  under  such  agreement,  were  individually 
liable  as  partners  for  the  debts  of  the  concern  contracted 
while  they  were  partners  therein. 

2.  A  receiver  appointed  to  settle  the  affairs  of  a  partnership  upon 

the  application  of  one  of  the  partners  does  not  represent 
creditors,  and  they  may  file  their  claims,  receive  a  dividend, 
and  later,  in  separate  actions,  have  recourse  to  the  assets  of 
individual  partners. 

Appeal  from  a  judgment  of  the  circuit  court  for  Racine 
county:  W.  B.  Quinlan,  Judge.    Reversed. 

Action  to  recover  the  purchase  price  of  a  certain  number 
of  truck  wheels  sold  to  the  defendants,  who  it  is  alleged 
were  doing  business  as  copartners  under  the  name  of  the 
Ton-A-Ford  Truck  Company.  The  answers  denied  that 
defendants  were  copartners  and  alleged  they  were  operat- 
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ing  under  a  certain  trust  agreement  duly  recorded  in  the 
office  of  the  register  of  deeds  of  Racine  county,  under  which 
agreement  they  were  relieved  from  personal  liability. 

The  trial  court  found  that  defendants  were  copartners; 
that  they  were  not  operating  under  the  trust  agreement,  and 
that  plaintiff  had  no  notice  of  the  same,  and  that  all  the 
appealing  defendants  were  holders  of  certificates  of  stock  in 
the  company  at  the  time  the  indebtedness  was  incurred. 
Plaintiff  was  a  foreign  corporation  and  the  sale  was  made 
through  correspondence.  At  the  bottom  of  the  second  letter 
sent  plaintiff,  in  small  print,  was  this  clause: 

"All  statements  or  agreements  contained  in  this  letter  are 
contingent  on  strikes,  accidents,  fires,  or  any  other  causes  be- 
yond our  control,  and  all  contracts  are  subject  to  approval  by 
the  signature  of  a  duly  authorized  officer  of  this  company, 
and  the  officers  or  shareholders  assume  no  personal  liability." 

The  trial  court  also  found: 

"That  the  said  Ton-A-Ford  Truck  Company  became 
largely  indebted  to  various  parties;  that  the  defendant 
Harry  J.  Sanders,  on  the  6th  day  of  September,  1917,  insti- 
tuted proceedings  in  the  municipal  court  df  Racine  county 
asking  for  the  appointment  of  a  receiver  to  wind  up  the 
affairs  of  the  so-called  Ton-A-Ford  Truck  Company ;  that  a 
receiver  was  appointed  who  took  charge  of  the  assets  of  the 
company  and  sold  the  same ;  that  due  notice  was  given  to  the 
various  creditors  of  .the  company,  and  a  large  number  of 
claims,  aggregating  120  in  number,  were  filed  in  the  receiver- 
ship proceedings;  that  the  plaintiff  filed  its  claim  15th  day  of 
February,  1918,  being  represented  by  counsel;  that  the 
assets  of  the  so-called  Ton-A-Ford  Truck  Company  were 
disposed  of  and  a  first  and  final  dividend  was  distributed  to 
each  of  the  creditors  who  had  filed  claims  and  thereupon  the 
said  receiver  was  discharged;  that  the  plaintiff  duly  received 
its  dividend  out  of  the  receivership  proceedings ;  that  the  said 
plaintiff  made  no  effort  to  bring  into  the  liquidation  pro- 
ceedings any  of  the  assets  of  the  defendants;  that  said 
liquidation  was  closed  and  the  said  plaintiff  made  no  appeal 
therefrom  nor  filed  any  objection  to  the  closing  thereof." 
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In  addition  to  this  finding  of  the  trial  court  it  appears 
from  the  complaint  filed  in  said  action,  sent  us  pursuant  to 
a  stipulation  of  the  parties,  that  the  action  was  not  brought 
on  behalf  of  creditors.  On  the  contrary,  the  complaint 
prayed  that  creditors  be  enjoined  from  prosecuting  any 
claims  against  the  company  during  the  pendency  of  the 
action.  The  complaint  also  designated  the  shareholders  in 
the  trust  agreement  as  copartners. 

As  conclusions  of  law  the  court  found: 

"1.  That  said  so-called  trust  agreement  constituted  all 
the  defendants  above  named,  and  all  those  receiving  so-called 
shares  or  certificates  of  stock  in  said  Ton-A-Ford  Truck 
Company,  copartners,  and  that  at  the  time  of  the  delivery  of 
said  merchandise  by  said  plaintiff  all  of  said  defendants,  ex- 
cepting only  the  defendant  Silver  Iron  &  Steel  Company, 
were  in  fact  copartners  in  said  enterprise. 

"2.  That  the  printed  clause  at  the  bottom  of  the  letter  of 
said  defendants  signed  *Ton-A-Ford  Truck  Company,' 
under  date  of  January  11,  1917,  in  no  manner  limits  or  af- 
fects the  liability  of  said  defendants  as  copartners  for  the 
payment  of  said  merchandise  delivered  by  said  plaintiff. 

"3.  That  the  plaintiff,  by  filing  its  claim  in  the  municipal 
court  at  Racine  county,  Wisconsin,  and  participating  in  the 
proceedings  and  accepting  and  receiving  the  dividend  with- 
out having  recourse  in  said  proceedings  to  the  individual 
property  of  the  alleged  partners,  has  lost  the  right  to  recover 
in  this  action,  and  that  said  proceedings  in  municipal  court 
constitute  a  bar  to  the  plaintiff's  right  of  recovery  herein. 

"4.  That  the  defendant  Silver  Iron  &  Steel  Company  is 
not  in  any  way  liable  to  the  plaintiff  because  it  did  not  be- 
come the  owner  of  any  stock  nor  did  it  become  interested  in 
the  so-called  Ton-A-Ford  Truck  Company  until  after  the  in- 
debtedness sued  upon  in  this  action  accrued. 

"5.  That  the  defendants  who  have  appeared  in  this  action 
are  entitled  to  judgment  herein  dismissing  the  plaintiff's 
complaint  with  costs." 

From  a  judgment  entered  accordingly  the  plaintiff  ap- 
pealed. 

For  the  appellant  there  was  a  brief  by  Hand  &  Quinn, 
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attorneys,  and  Pidton  Thompson,  of  counsel,  all  of  Racine, 
and  oral  argument  by  E,  B.  Hand. 

For  the  respondents  there  was  a  brief  by  Gittings,  Janecky 
&  Wilbershide,  attorneys  for  Roy  A.  Spencer,  James  Hoff- 
man, and  Peter  B.  Joknson;  by  Guy  A.  Benson,  attorney  for 
Eina  Beck,  Miller  Peterson,  and  Albert  L.  Flegel,  and  by 
Elmer  E.  Gittins,  attorney  for  Fred  W.  Plath;  and  the  cause 
was  argued  orally  by  Leonard  P,  Banmblatt  and  A.  R. 
Janecky^  all  of  Racine. 

ViNjE,  J.  The  trial  court  correctly  concluded  that  the 
defendants  were  copartners  so  far  as  the  plaintiff's  claim 
was  concerned,  for,  conceding  the  validity  of  the  trust  agree- 
ment, they  never  held  themselves  out  as  doing  business  there- 
under. It  is  therefore  not  necessary  to  set  out  the  terms 
thereof  nor  to  pass  upon  its  validity.  The  clause  quoted 
from  their  letter  would  indicate  that  the  Ton-A-Ford  Com- 
pany was  a  corporation,  for  in  Carpenter  v.  McCord  L.  Co. 
107  Wis.  611,  83  N.  W.  764,  it  was  held  that  a  defendant 
sued  as  the  McCord  Lumber  Company  was  intended  to  be 
sued  as  a  corporation  sufficiently  appeared  from  its  name. 
Here  we  not  only  have  a  corporate  name  but  the  letter  speaks 
of  the  officers  and  shareholders  of  the  company.  But  de- 
fendants were  not  incorporated,'*^  and  since  they  did  not  hold 
themselves  out  as  operating  under  a  trust  agreement  they 
were  as  to  plaintiff  copartners  individually  liable  for  the 
debts  of  the  concern  contracted  while  they  were  partners 
thereof.    Bartelt  v.  Smith,  145  Wis.  31.  129  N.  W.  782. 

It  remains  to  consider  whether  or  not  the  trial  court 
correctly  held  that  plaintiff  could  not  maintain  the  action 
because  it  had  filed  its  claim  in  the  municipal  court  and 
received  a  dividend  thereon  in  the  action  begun  by  one  of  the 
partners,  Harry  J.  Sanders,  and  had  not  further  prosecuted 
its  claim  in  that  action.  The  trial  court  seems  to  have  re- 
garded that  action  as  a  creditor's  action,  and  its  findings  of 
fact  were  not  sufficiently  definite  to  fully  and  truly  charac- 
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terize  it,  though  the  findings  and  testimony  did  not  show 
anything  further  than  a  winding-up  action  between  partners. 
That  such  was  the  nature  of  the  action  became  certain  by 
the  complaint  therein,  submitted  by  stipulation.  It  appears 
therefrom  not  only  that  it  was  not  brought  on  behalf  of 
creditors,  but  that  it  prayed  for  an  order  restraining  them 
from  prosecuting  their  claims  therein.  Under  such  circum- 
stances they  may  file  their  claims,  receive  a  dividend,  and 

a 

in  separate  actions  have  recourse  to  the  assets  of  the  individ- 
ual partners,  for  in  the  partnership  action  to  wind  up  its 
aflFairs  the  receiver  occupies  the  same  relation  to  the  creditors 
that  the  firm  did  before  his  appointment.  The  rule  is  thus 
stated  in  High,  Receivers  (4th  ed.)  p.  704: 

"Where,  however,  the  receiver  is  appointed  for  the  settle- 
ment of  the  affairs  of  a  partnership,  not  at  the  instance  and 
for  the  benefit  of  creditors  but  upon  the  application  of  one 
of  th€  partners  against  the  other,  such  receiver  is  in  no  sense 
a  representative  of  the  creditors  of  the  firm  and  he  accord- 
ingly occupies  no  better  position  than  the  firm  with  respect 
to  its  property,  and  he  can  assert  no  greater  right  or  title 
with  reference  to  the  business  and  property  of  the  partner- 
ship than  could  the  members  of  the  firm  themselves." 

He  does  not  represent  the  creditors.  Weber  v.  Weber,  90 
Wis.  467,  63  N.  W.  757.  Since  they  are  not  parties  to  the 
action  they  cannot  marshal  partnership  assets  therein,  and 
the  fact  that  they  have  received  a  dividend  does  not  bar  them 
from  recourse  to  the  liability  of  the  individual  partners.  The 
trial  court,  therefore,  erred  in  holding  that  plaintiff  was 
barred  by  filing  its  claim  in  the  municipal  court  action  and  in 
failing  to  further  prosecute  its  claim  therein  against  the 
partners. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
for  further  proceedings  according  to  law. 
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BuRMEiSTER,  Respondent,  vs.  Wolpgram  and  wife. 

Appellants. 

November  ly — December  /j,  /p^/. 

Contracts:  Construction  of  building:  Evidence:  Waiver:  Defec- 
tive work:  Measure  of  damages:  Implied  warranty  of  com- 
petency by  builder. 

1.  In  an  action  to  foreclose  a  mechanic's  lien,  filed  for  work  per- 

formed and  materials  furnished  under  a  building  contract,  the 
evidence  is  held  to  support  the  findings  of  the  trial  court  as  to 
the  aggregate  time  plaintiff  and  his  employees  were  engaged 
in  the  work. 

2.  The  evidence  is  also  held  to  support  the  finding  of  the  court 

that  there  was  such  a  substantial  performance  of  the  con- 
tract as  entitled  plaintiff  to  recover,  the  defects  being  open  to 
observation,  ai\d  defendants  expressing  satisfaction  from  time 
to  time,  and  so  ought  not  in  equity  and  good  conscience  to  be 
permitted  to  assert  claims  for  such  defects. 

3.  Where  defects  in  work  under  a  building  contract  cannot  be 

presently  remedied  at  a  reasonable  expense  without  any  great 
sacrifice  of  work  or  material  already  wrought  into  the  build- 
ing, the  proper  measure  of  damages  is  the  diminished  value 
of  the  building  as  turned  over  to  the  owner  as  compared  with 
its  value  if  completed  according  to  the  contract. 

4.  Even  though  there  was  no  express  representation  by  one  taking 

a  contract  to  erect  a  building  as  to  his  skill  and  competency  as 
a  carpenter,  the  law  implies  an  undertaking  on  his  part  that  he 
possesses  the  requisite  skill  from  the  fact  that  he  assumed  to 
perform  the  work. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wal- 
worth county:  E.  B.  Belden,  Circuit  Judge.  Modified  and 
affirmed.' 

The  plaintiff  is  a  building  contractor  in  the  village  of 
Lyons,  Walworth  county ;  the  defendant  a  physician  of  the 
same  place,  the  defendant  Olga  his  wife. 

Shortly  before  January,  1920,  the  plaintiflF  and  defend- 
ants made  an  oral  contract  by  which  the  plaintiff  was  to  do 
the  necessary  carpenter  work  in  the  erection  of  a  dwelling 
house  for  the  defendants  in  said  village  and  was  to  charge 
for  his  own  time  and  that  of  his  workmen.    The  agreed  rate 
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per  hour  that  should  be  paid  for  such  services  does  not 
appear  in  the  evidence,  but  no  question  is  here  raised  about 
that,  and  it  was  understood  that  plaintiff  was  to  complete 
the  work.  The  house  was  to  be  constructed,  so  far  as  the 
carpenter  work  was  concerned,  from  materials  and  plans 
furnished  by  a  firm  in  Chicago,  dealers  in  so-called  "Ready- 
cut"  houses,  subject  to  some  changes  as  to  finishings  as 
agreed  upon  by  the  parties.  Such  plans  appear  to  have  been 
used  in  the  construction  of  the  building,  but  they  were  not 
made  a  part  of  the  record. 

The  defendants  lived  across  the  street  from  the  new  build- 
ing and  one  or  the  other  visited  the  work  almost  daily,  the 
defendant  Otto  J.  keeping  a  memorandum  as  to  apparent 
absences  of  the  plaintiff  or  his  workmen  on  certain  days. 

From  February  25th  on  plaintiff  claims  to  have  entered 
practically  every  day  during  the  work  the  number  of  hours 
of  service  rendered  by  himself  or  his  workmen  in  a  record 
book.  No  itemized  statement  of  such  services  or  of  material 
purchased  by  plaintiff  was  rendered  by  plaintiff  or  demanded 
by  defendants  during  this  construction. 

The  plaintiff  charged  for  his  own  time  at  the  rate  of  sixty- 
five  cents  an  hour,  and  for  the  time  of  his  employees  he 
charged  the  defendant  five  cents  an  hour  over  the  amount 
paid  such  laborers,  such  payments  in  all  instances  aggregat- 
ing no  more  than  sixty  cents  and  for  some  of  the  labor  forty- 
five  cents  per  hour.  The  total  charge  was  $1,232.19  for 
labor  and  $324.26  for  material,  a  total  of  $1,556.45,  upon 
which  payments  had  been  made  at  intervals  aggregating 
$700,  leaving  a  balance  claimed  due  of  $856.45,  for  which 
amount  the  plaintiff  filed  and  claims  a  lien. 

The  defendants'  answer  put  in  issue  the  truth  of  the 
statement  as  to  the  labor  and  materials  as  claimed  by  plaint- 
iff, and  asserted  a  counterclaim  to  the  effect  that  at  the  time 
of  the  making  of  the  agreement  between  the  parties  the 
plaintiff  represented  to  defendants  that  he  was  a  competent 
builder  and  contractor  and  that  such  representation  was  re- 
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lied  upon  by  defendants  in  giving  such  contract  to  the  plaint- 
iff. That  the  work  was  done  by  plaintiff  in  a  careless  and 
unskilful  manner,  and  that  as  a  result  the  house  was  poorly 
built,  to  defendants'  dams^e  in  the  sum  of  $800. 

And  by  a  sec<md  counterclaim  defendants  sought  to  re- 
cover, on  the  same  grounds  as  those  stated  in  the  first 
counterclaim,  the  $700  paid  j^intiff.  Upon  these  counter- 
claims defendants  asked  for  $1,500  damage^.  The  reply 
admitted  that  plaintiff  held  himself  out  to  the  defendants  as 
being  a  competent  workman ;  alleged  the  constant  examina- 
tion and  supervision  of  the  work  by  defendants;  and  denied 
the  allegations  of  the  counterclaim  upon  which  damages 
were  sought  to  be  predicated. 

At  the  close  of  the  trial  and  here  defendants  claim  that 
under  the  testimony  they  are  entitled  to  an  allowance  of 
$1,000  as  being  the  amount  it  would  cost  to  make  the  neces- 
sary changes  in  the  building  as  completed  to  conform  to  the 
building  as  contemplated  and  if  done  in  good  workmanlike 
manner,  no  question  being  raised  as  to  the  item  of  $324.26 
for  materials. 

The  court  made  findings  usual  and  appropriate  to  such 
a  lien  action  and  that  there  was  due  the  plaintiff  the  amount 
as  claimed  by  him  of  $856.45  and  allowing  interest  thereon 
from  September  11,  1920,  being  the  last  day  of  work  done 
upon  the  premises,  and  made  the  usual  provisions  for  fore- 
closure. 

In  a  written  decision  made  a  part  of  the  record  prior  to  the 
signing  of  the  findings,  the  trial  court  stated  his  views  on 
(he  questions  presented,  and  the  defendants,  in  addition 
to  excepting  to  the  findings,  filed  exceptions  to  certain  por- 
tions of  such  written  decision. 

It  appeared  that  after  the  plaintiff  finished  his  part  of 
the  work  there  was  stucco  plaster  put  on  the  outside  of  the 
building  and  painting  or  staining  done  on  the  inside  by  other 
contractors. 

From  the  judgment  entered  in  favor  of  the  plaintiff  for 
the  full  amount  of  his  claim  the  defendants  have  appealed. 
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For  the  appellants  there  wasA  brief  by  Johnson  &  Rogers 
of  Whitewater,  and  oral  argument  by  Easton  Johnson. 
£.  John  Wehnihoff  of  Burlington,  for  the  respondent. 

EscHWEiLER,  J.  Interest  was  allowed  on  the  amount 
found  due  from  the  date  of  the  completion  of  the  work 
instead  of  from  the  commencement  of  the  action.  Specific 
objection  was  first  raised  on  this  point  on  this  appeal.  The 
plaintiff  consented  on  the  hearing  here  that  such  modifica- 
tion should  be  made,  and  the  judgment  must  be  lessened  by 
$12,  being  such  difference. 

Defendants  further  contend  that  the  amount  of  the  dam- 
ages allowed  was  excessive  in  so  far  as  it  contained  certain 
items  for  labor  charges  as  to  times  when,  according  to  de- 
fendant's testimony,  the  specific  services  so  charged  for  were 
not  rendered  by  reason  of  the  absence  of  the  plaintiff  or  cer- 
tain of  his  employees,  the  amount  aggregating  about  $29. 
The  defendant,  referring  to  notes  made  in  a  memorandum 
book  from  time  to  time,  testified  in  support  of  his  contention 
in  that  regard.  The  plaintiff,  supported  to  some  extent  by 
certain  of  his  workmen,  testified  to  the  contrary.  He  also 
testified  to  items  of  about  $4  which  were  entered  in  the 
time-book  but  not  in  the  statement  rendered.  We  think  it 
presented  a  situation  where  the  trial  court  must  be  supported 
in  his  conclusion  on  that  question. 

As  to  other  items  aggregating  about  $32,  it  appears  that 
on  certain  of  the  days  for  which  plaintiff  was  allowed 
charges  for  his  own  time  he  also  entered  in  the  same  book 
charges  for  services  rendered  by  him  for  another  person 
on  the  same  dates.  The  total  of  the  hours  charged  as  against 
the  defendants  and  such  other  person  aggregated  consider- 
ably over  ten  hours  on  particular  days,  in  one  instance  as 
much  as  nineteen  hours.  As  to  the  first  of  such  items 
plaintiff's  testimony  was  to  the  effect  that  the  charge  made 
on  that  day,  February  25th,  included  a  number  of  prior 
charges  kept  on  slips  of  paper  for  odd  hours  worked  by  him 
on  this  job  and  that  of  such  other  person,  and  were  respec- 
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lively  lumped  in  the  charges  on  that  date.  As  to  the  other 
of  such  items  plaintiff  testified  that  they  included  necessary 
machine  work  done  by  him  at  his  own  shop  and  either  before 
or  after  the  usual  working  hours,  that  for  services  of  that 
kind  the  reasonable  charge  was  $1  instead  of  sixty-five  cents 
per  hour,  and  that  he  arrived  at  the  respective  entries  made 
by  charging  for  additional  time  at  the  lesser  rate  in  order 
to  make  a  reasonable  charge  for  the  actual  service  rendered. 

These  items  also  present  a  situation  from  which  we  think, 
under  the  testimony,  that  the  conclusion  of  the  trial  court 
cannot  be  disturbed. 

The  most  substantial  objection  urged  by  the  defendants 
is  based  on  their  claim  for  $1,000  on  the  ground  that  the 
plaintiff's  work  was  so  negligently  done  that  it  would  require 
at  least  $1,000  to  now  so  construct  it  as  to  make  it  substan- 
tially conform  to  the  requirements  of  good  and  competent 
workmanship, — it  being  claimed  that  two  pillars  on  the  front 
porch  were  misplaced  by  two  or  four  inches  each  and  that 
to  now  properly  adjust  this  would  cost  about  $200;  that 
there  was  improper  placing  of  the  rafters  over  a  bay  window, 
causing  a  sagging,  leaking,  and  uneven  appearance  to  the 
roof  over  such  window  and  which  would  involve  a  cost  of 
from  $75  to  $100,  and  that  the  balance  of  the  $1,000  would 
be  required  to  remedy  alleged  defects  in  the  beam  ceiling  on 
the  first  floor,  imperfect  hanging  of  doors  and  construction 
of  cabinet  work,  and  the  improper  putting  on  of  certain  of 
the  hardware  fixtures.  Substantially  all  of  such  proposed 
changes  would  involve  the  tearing  down  and  destroying  of  a 
great  deal  of  the  work  done  by  plaintiff  and  also  of  work 
done  subsequent  to  his  by  the  other  contractors,  such  as  the 
stucco  work  on  the  outside  of  the  building  and  the  staining 
or  painting  inside. 

The  trial  court  determined,  as  is  evident  from  the  express 
language  in  his  written  decision  and  from  his  findings,  that 
there  was  a  substantial  performance  by  plaintiff  of  his  con- 
tract obligation;  that  the  defendants  expressed  satisfaction 
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from  time  to  time  with  the  work  during  its  progress;  that 
the  defects  complained  of  were  of  such  a  nature  as  to  be 
open  to  the  observation  of  the  ordinary  layman,  and  that 
the  defendants  ought  not,  in  equity  and  good  conscience,  be 
permitted  to  now  assert  a  claim  for  such  a  large  amount 
of  damages  based  upon  a  situation  which  by  their  failure  to 
protest  at  the  proper  time  was  in  effect  acquiesced  in  by 
them.  The  record,  negatively  at  least,  discloses  that  no  pro- 
test or  objection  was  raised  by  defendants  with  reference  to 
the  material  features  of  the  items  here  involved  during  the 
progress  of  the  work  or  prior  to  the  doing  of  the  work  by 
the  other  contractors. 

From  a  consideration  of  the  testimony  we  somewhat  re- 
luctantly come  to  the  conclusion  that  the  result  reached  by 
the  trial  court  must  stand.  Defendant's  brother-in-law,  who 
had  had  some  years  experience  in  carpenter  work  and  had 
been  present  and  helping  to  some  extent  on  the  construction 
of  the  building  during  plaintiff's  emplojonent,  testifying  as 
an  expert  witness  for  defendants,  stated  that  he  noticed  a 
few  places  in  the  beamed  ceiling  where  nails  were  driven  so 
as  to  be  partly  exposed  and  a  number  of  hammer  marks, 
indicating  a  failure  to  use  a  proper  nail-set.  The  painter 
who  worked  on  the  inside  of  the  building  and  called  as  de- 
fendants' witness  says  that  the  defects,  particularly  with 
reference  to  the  beam  ceiling,  were  such  that  unless  a  person 
were  blind  he  could  see  them  on  entering  the  house. 

The  defendant  Otto  L.  Wolfgram  testified  that  while  he 
saw  how  things  were  progressing  and  visited  there  almost 
daily,  yet  he  did  not  appreciate  the  full  extent  of  the  work 
that  was  being  delivered  to  him.  He  seems  to  have  gone  no 
further  in  his  testimony  than  this  as  to  denying  any  obser- 
vation or  knowledge  of  the  existence  of  the  defects  now 
complained  of  prior  to  the  time  plaintiff  left  the  work.  The 
pl^ntiff  testified  that  during  its  progress  defendant  Otto  L, 
frequently  expressed  satisfaction  with  the  work  being  done, 
and  also  that  on  one  occasion,  when  a  dispute  arose  as  to  the 
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particular  manner  in  which  the  beam  ceiling  was  to  be  con- 
structed,  he,  the  plaintiflP,  offered  in  effect  to  cancel  the  ccwi- 
tract  between  them  so  far  as  the  completion  of  the  work  was 
concerned  and  permit  some  one  else  to  finish  it  if  the  man- 
ner in  which  plaintiff  was  doing  it  was  not  satisfactory  to 
defendants.  Defendants  do  not  deny  that  such  suggestion 
was  made  and  did  not  act  upon  it. 

Furthermore,  it  clearly  appears  that  defendants  on  the 
trial  relied  upon  and  here  assert  a  mistaken  position  as  to 
the  proper  measure  of  damages.  The  rule  applicable  here 
is  stated  in  the  case  of  Bachhols  v,  Rosenberg,  163  Wis.  312, 
156  N.  W.  946,  and  cases  there  cited.  That  rule  is  that, 
where  defects  complained  of  could  not  be  presently  remedied 
at  a  reasonable  expense  without  any  great  sacrifice  of  work 
or  material  already  wrought  into  the  building,  then,  as  in  the 
present  situation,  the  proper  measure  of  damages  is  the 
diminished  value  of  the  building  as  turned  over  by  the 
builder  to  the  owner  from  its  value  if  completed  according 
to  the  contract  and  without  the  complained  of  defects.  No 
evidence  is  in  the  record  upon  such  measure  of  damages. 

Defendant  has  complained  that  the  statement  made  by 
the  trial  court  in  his  decision  though  not  incorporated  in  any 
specific  finding,  that  no  representation  was  made  by  the 
plaintiff  as  to  his  possessing  skill /and  competency  as  a  car- 
penter, cannot  be  supported.  This  contention  is  correct 
because  the  plaintiff  expressly  admitted  such  representation 
by  his  reply  and  by  his  testimony.  Even  had  there  been  no 
express  representation  in  that  behalf  the  law  would,  as,  to  a 
person  assuming  to  perform  such  work,  imply  an  undertak- 
ing on  his  part  that  he  did  possess  the  requisite  skill.  Eaton 
V.  Woolly,  28  Wis.  628,  630;  N orris  v,  CargUl.  57  Wis,  251, 
255,  15  N.  W.  148.  In  view  of  the  other  findings  and  the 
present  disposition  of  this  case  we  do  not  deem  such  deter- 
mination of  the  trial  court  of  sufficient  materiality  or  weight 
to  change  the  result. 
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By  the  Court, — ^Judgment  modified  by  deducting  from  the 
face  thereof  the  sum  of  $12,  and  as  so  modified  affirmed, 
with  costs  here  to  respondent. 


Dean,  Respondent,  vs.  Wendeberg  and  another.  Ap- 
pellants. 

November  ly — December  /j,  /p^/. 

Brokers:  Contract  of  employment:  Made  in  lUinois  and  relating  to 
lands  in  that  state:  Performance  by  broker:  Failure  of  princi- 
pal to  complete  sale:  Cancellation  of  sale  contract:  Recovery 
of  commissions. 

1.  Sec.  2305m,  Stats.,  requiring  contracts  agreeing  to  pay  a  com- 

mission for  the  buying  or  selling *of  real  estate  to  be  in  writ- 
ing, does  not  apply  to  a  contract  made  in  Illinois  and  relating 
to  lands  in  that  state. 

2.  A  real-estate  agent  is  entitled  to  his  commission  if  he  has  pro- 

duced a  person  ready,  willing,  and  able  to  buy  on  the  terms 
authorized  by  the  vendor. 

3.  In  the  absence  of  an  agreement  to  the  contrary,  the  commission 

is  earned  when  the  proposed  purchaser  is  willing  to  enter  into 
an  agreement  on  the  terms  specified  by  the  owner.  While  an 
enforceable  agreement  may  be  made  providing  that  the  com- 
mission shall  not  be  paid  until  the  transaction  is  completed, 
the  owner  cannot  avoid  paying  a  commission  if  by  his  fault, 
misconduct,  or  wrongful  neglect  he  prevents  the  consumma- 
tion of  his  contract  with  the  buyer. 

4.  Where  the  contract  between  the  vendors  and  a  purchaser  pro- 

cured by  a  broker  was  valid  and  the  refusal  of  the  vendors  to 
live  up  to  its  terms  was  without  justification,  the  broker  was 
entitled  to  his  commission. 

5.  The  fact  that  the  purchaser  was  willing  to  cancel  the  contract 

with  the  owner  is  no  proof  that  the  contract  was  induced  by 
fraud. 

Appeal  from  a  judgment  of  the  county  court  of  Wal- 
worth county:  David  W.  Agnew,  Acting  Judge.  Affirmed. 

Action  by  a  real-estate  broker  to  recover  a  commission 
of  $793.12  on  a  contract  relating  to  a  sale  of  land  in  the 

Vol.  175—17 
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state  of  Illinois.     The  complaint  set  out  the  contract,  the 
material  part  of  which  is  as  follows: 

".  .  .  Said  parties  of  the  first  part  have  agreed,  and  do 
hereby  agree,  to  pay  unto  the  said  Dean  the  sum  of  $793.12 
on  March  1,  A.  D.  1919,  provided  the  said  deal  for  said  land 
between  the  said  first  parties  and  the  said  Keating  is  consum- 
mated at  that  time,  i.  e.  if  the  said  Keating  pay  said  first 
parties  that  part  of  the  purchase  price  mentioned  in  the  con- 
tract between  the  said  Keating  and  the  said  first  parties  and 
to  be  paid  on  March  1,  A.  D.  1919,  then  that  said  Louisa 
Wendeberg  and  Charles  /.  Wendeberg  shall  pay  the  said 
Fred  Dean  the  said  sum  of  $793.12  on  March  1,  A.  D.  1919. 

"It  is  further  agreed  between  the  parties  hereto  that  even 
although  said  contract  between  said  parties  of  the  first  part 
and  the  said  Keating  is  not  fully  consummated  on  March  1, 
A.  D.  1919,  or  in  case  there  should  be  any  new  or  different 
contract  between  the  sai9  parties  of  the  first  part  and  the 
said  Keating  at  any  time  hereafter,  then  that  the  said  Dean 
shall,  nevertheless,  be  entitled  to  his  said  commissions  of 
$793.12  on  March  1,  A.  D.  1919." 

The  material  part  of  the  contract  above  mentioned  be- 
tween Keating  and  defendants  provided  that  Keating,  in  con- 
sideration of  defendants'  equity  in  a  certain  farm,  should 
pay  them  $11,727,  $5,000  of  which  was  to  be  in  cadi  and 
the  balance  in  six  notes  for  $6,000,  the  notes  being  secured 
by  a  second  mortgage  on  a  farm  in  the  vicinity.  Both  con- 
tracts were  made  June  5,  1918.  Payment  and  transfer 
of  title  were  to  take  place  March  1,  1919.  On  February  28, 
1919,  defendants  and  Keating  rescinded  the  contract  of 
sale. 

It  is  undisputed  that  defendants  knew  that  the  mort- 
gage they  agreed  to  take  in  exchange  was  subsequent  to  a 
prior  mortgage  of  $25,000;  that  defendants  visited  the 
mortgaged  premises ;  and  that  they  consulted  their  attorney 
concerning  the  transaction  previous  to  making  the  agree- 
ment. 

As  to  the  value  of  the  mortgaged  farm  and  the  notes  in 
question,  Keating  testified  that  when  the  first  mortgage  was 
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foreclosed  he  did  not  bid  because  by  agreement  with  the 
buyer  he  was  to  receive  from  him  the  full  amount  of  his 
second  mortgage,  which  agreement  was  carried  out. 

The  substance  of  the  findings  will  be  stated  in  the  opin- 
ion. Judgment  was  ordered  for  plaintiff  for  the  full  amount 
of  his  claim. 

For  the  appellants  there  was  a  brief  by  E.  L.  vonSuess- 
milch  and  C.  /.  Sumner,  both  of  Delavan,  and  oral  argu- 
ment by  Mr,  Sumner, 

For  the  respondent  there  was  a  brief  by  /.  W,  Page  of 
Elkhorn,  attorney,  and  B.  F,  Manley  of  Harvard,  Illinois,  of 
counsel,  and  oral  argument  by  Mr,  Manley. 

Jones,  J.  The  contract  sued  on  was  made  in  the  state  of 
Illinois,  hence  the  Wisconsin  statute  relating  to  contracts 
for  brokers'  commissions  is  not  involved. 

Ordinarily  a  real-estate  agent  is  entitled  to  his  commission 
if  he  has  produced  a  person  ready,  willing,  and  able  to  buy 
on  the  terms  authorized  by  the  vendor.  In  the  absence  of 
any  agreement  to  the  contrary,  the  commission  is  earned 
when  the  proposed  purchaser  is  able  and  willing  to  take  the 
property  or  enter  into  a  valid  contract  upon  the  terms  which 
have  been  specified  by  the  principal.  WUles  v.  Smith,  77 
Wis.  81,  45  N.  W.  666;  Rees  v,  Spruance,  45  111.  308; 
Wilson  V,  Mason,  158  111.  304,  42  N.  E.  134.  See  many 
cases  cited  in  44  L.  R.  A.  '593. 

In  order  to  protect  himself  the  vendor  may  include  in  the 
agreement  with  the  broker  a  provision  that  the  commission 
shall  not  be  paid  unless  the  deal  is  consummated,  and  of 
course  such  an  agreement  should  be  enforced  according  to 
its  terms  unless  some  good  reason  is  shown  to  the  con- 
trary. Felts  V,  Butcher,  93  Iowa,  414,  61  N.  W.  991 ; 
Floiver  v.  Davidson,  44  Minn.  46,  46  N.  W.  308 ;  Stewart  v. 
Fowler,  37  Kan.  677,  15  Pac.  918. 

But  it  would  be  manifestly  unjust  that  the  principal  could 
avoid  paying  a  commission  fairly  earned  if  by  his  own  fault 
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or  misconduct  or  wrongful  neglect  he  has  prevented  the 
consummation  of  his  contract  with  the  buyer,  and  the  courts 
will  not  sanction  such  injustice.  Phelps  v.  Monroe,  166  Wis. 
315,  165  N.  W.  471 ;  WUles  v.  Smith,  77  Wis.  81,  45  N.  W. 
666;  Bowe  v.  Gage,  132  Wis.  441,  112  N.  W.  469;  Fox  v. 
Ryan,  240  111.  391,  397,  88  N.  E.  974;  Brown  v.  Wilson, 
98  Iowa,  316,  67  N.  W.  251 ;  Smith  v.  Schiele,  93  Cal.  144, 
28  Pac.  857;  Gilder  v.  Davis,  137  N.  Y.  504,  33  N.  E.  599. 
See  note  to  Brackenridge  v.  Claridge  (91  Tex.  527, 44  S.  W. 
819)  43  L.  R.  A.  593. 

It  is  the  question  in  this  case  whether  the  plaintiff  should 
be  deprived  of  his  commission  because,  under  the  circum- 
stances, the  defendants  refused  to  complete  the  agreement 
to  sell.  They  contend  that  the  contract  with  the  purchaser 
was  procured  by  fraud  and  therefore  they  were  under  no 
obligation  to  complete  it.  Whether,  if  the  fraud  were 
proved,  this  would  be  a  defense  to  an  action  on  this  con- 
tract for  commissions,  it  is  not  necessary  to  decide. 

The  trial  court  found,  in  substance,  that  plaintiff  and 
Keating  had  made  no  false  representations ;  that  defendants 
made  the  agreement  knowing  all  the  facts;  and  that  the 
agreement  was  made  after  defendants  had  consulted  their 
attorney  and  personally  inspected  the  farm;  that  the  con- 
tract between  Keating  and  defendants  was  valid  and  en- 
forceable up  to  the  time  of  rescission;  that  the  refusal  of 
defendants  to  live  up  to  it  was  "wilful  and  arbitrary  and 
without  any  legal  justification  or  excuse;"  and  that  the 
agreement  to  rescind  made  by  defendants  and  Keating  on 
February  28,  1919,  constituted  a  new  contract. 

In  our  opinion  the  findings  of  fact  were  fully  justified. 
This  does  not  come  within  that  class  of  cases  where  the 
representations  relate  to  the  value  of  property  so  far  dis- 
tant that  investigation  would  be  expensive  and  difficult,  or 
to  representations  made  to  ignorant  persons,  or  by  those 
acting  in  a  fiduciary  capacity. 

The  defendants  had  every  opportunity  before  the  con- 
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tract  to  make  full  and  easy  investigation  as  to  the  value  of 
the  land  covered  by  the  securities  they  agreed  to  take.  It 
is  by  no  means  clear  that  the  notes  and  mortgage  were  not 
worth  their  full  face  value,  since  it  appears  that  their  full 
value  was  realized  by  Keating,  the  owner,  and  there  seems 
no  good  reason  why  defendants  could  not  have  obtained 
their  face  value  if  they  had  completed  the  transaction  and 
used  reasonable  care. 

Appellants'  counsel  urge  that  the  willingness  of  Keating 
to  cancel  the  contract  afforded  some  evidence  of  the  fraud. 
There  arc  two  obvious  answers  to  this  argument.  He  may 
not  have  supposed  the  trade  so  advantageous  to  himself 
that  it  was  best  to  bring  an  action  for  specific  performance. 
Moreover,  it  not  infrequently  happens  that  parties  prefer  to 
forego  some  legal  right  rather  than  undergo  the  expense 
and  annoyance  of  long  litigation.  Such  choice  does  not 
necessarily  call  for  any  unfavorable  inference.  There  is  no 
proof  that  the  plaintiff  made  any  false  representations,  and 
it  is  clear  that  he  fully  and  fairly  rendered  the  service  con- 
templated by  the  agreement. 

There  is  considerable  discussion  in  the  briefs  whether  the 
voluntary  cancellation  of  the  contract  by  defendants  and 
Keating  wJ^s  a  "new  or  different  contract"  within  the  mean- 
ing of  the  brokerage  agreement.  It  is  also  argued  by  re- 
spondent with  much  force  that  it  was  the  legal  effect  of  the 
brokerage  agreement  that  the  commission  had  already  been 
earned  and  that  there  was  no  condition  of  payment  but  only  a 
clause  fixing  the  time  of  payment  beyond  which  plaintiff 
would  not  be  required  to  wait  in  any  event. 

According  to  our  view,  since  there  is  ample  evidence  to 
sustain  the  findings  of  the  trial  court  on  the  points  already 
discussed,  it  becomes  unnecessary  to  consider  these  questions. 

By  the  Court, — Judgment  affirmed. 
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L.  J.  Mueller  Furnace  Company,  Respondent,  vs. 

Holmes,  Appellant. 

November  i8 — December  /j,  ip^i. 

Master  and  servant:  Discharge:  Justification:  Employee  declining 
to  obey  proper  orders:  Corporations:  Issue  of  stock:  Validity: 
Consideration, 

1.  Defendant,  under  contract  for  a  fixed  period  as  superintendent 

of  plaintiff,  a  manufacturer  of  furnaces,  stated  to  the  general 
manager  that  he  had  conceived  an  idea  as  to  a  smokeless  fur- 
nace  and  was  requested  from  time  to  time  to  put  the  idea  into 
concrete  form.  He  finally  declined  on  the  ground  that  the 
requested  service  could  not  be  brought  to  a  successful  ter- 
mination within  the  remaining  period  of  his  employment,  and 
when  plaintiff  refused  to  promise  additional  compensation*  for 
work  to  be  done  after  such  period  defendant  left  plaintiff's 
service.  Held,  that  if  the  conversation  be  considered  as  a 
discharge  it  was  justified,  and  if  it  be  deemed  a  reason  or 
excuse  for  defendant  ceasing  to  render  service  it  was  in- 
sufficient. 

2.  A  corporation  could  not  lawfully  issue  stock  to  an  employee 

without  consideration,  no  change  being  made  in  the  con- 
tract of  employment,  and  stock  so  issued  is  void. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Walter  Schinz,  Circuit  Judge.    Affirmed, 

For  a  long  time  prior  to  1906  and  thereafter  the  plaint- 
iff was  a  corporation  extensively  engaged  in  business  in 
Milwaukee  and  its  stock  was  practically  all  owned  by 
Mr.  L.  J.  Mueller,  Sr.,  and  members  of  his  family.  In 
1906  the  same  individuals  organized  the  Manufacturers 
Foundry  Company  (hereinafter  designated  as  M.  F.  Co.). 
In  October,  1906,  such  M.  F.  Co.  made  a  written  contract 
with  defendant  by  which  he  was  employed  as  foreman  in 
that  company's  foundry,  commencing  December  1,  1906, 
at  a  then  salary  of  $1,800  per  year.  This  was  subsequently 
increased  to  $2,500  and  thereafter  to  $3,000.  The  business 
of  the  M.  F.  Co.  was  for  a  number  of  years  not  profitable, 
but  in  1914  it  realized  large  profits.     In  that  year,  at  de- 
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f  endant's  suggestion,  an  agreement  was  made  that  he  should 
have,  in  addition  to  his  salary  during  the  following  year 
and  as  a  bonus,  twenty-five  per  cent,  of  any  profits  made  in 
excess  of  $40,000  during  that  year.  Large  profits  were 
made  and  his  share  thereof  was  over  $6,000,  part  of  which 
was  paid  to  him  by  canceling  a  note  for  moneys  theretofore 
borrowed  by  him  and  the  rest  of  which  he  received.  Such 
^agreement  for  a  bonus  was  not  renewed.  In  January,  1916, 
the  M.  F.  Co.,  by  resolution  of  its  stockholders  and  directory 
at  a  meethig  where  defendant  was  present  as  stockholder, 
director,  and  officer,  determined  to  dispose  of  all  of  its  prop- 
erty to  the  plaintiff,  such  company  to  assume  all  the  liabilities 
of  the  M.  F.  Co.,  and  that  the  stockholders  of  the  M.  F.  Co. 
were  furthermore  to  surrender  all  their  stock  in  such  corpo- 
ration and  that  subsequent  proceedings  be  taken  to  legally 
dissolve  that  corporation.  A  formal  resolution  to  dis- 
solve the  M.  F.  Co.  was  made  a  matter  of  record  in  the 
minutes  of  that  company  signed  by  the  defendant  as  vice- 
president  on  February  23d.  Thereafter  defendant  contin- 
ued to  work  for  plaintiff  with  no  change  in  the  nature  of 
his  services,  and  thereafter,  as  before,  he  was  under  the  im- 
mediate direction  of  Mr.  L.  J.  Mueller,  Jr. 

In  July,  1916,  defendant  executed  a  promissory  note  to 
the  plaintiff  for  $500  payable  August  31,  1916.  At  about 
the  same  time  a  contract  was  made  between  the  plaintiff 
here  and  the  defendant  wherein  the  defendant  was  to  remain 
as  foreman  or  superintendent  at  a  salary  of  $500  per  month 
until  the  1st  of  July,  1917.  Subsequently  this  period  was 
extended  to  August  1,  1917.  Defendant's  intention  to  go 
into  business  for  himself  had  been  communicated  to  the 
plaintiff  company  in  about  June,  1916,  and  arrangements 
were  made  to  meet  that  situation  by  the  then  employment  of 
a  new  foreman  or  superintendent  who  was  ultimately  to 
take  over  defendant's  work  and  his  work  was  thereafter 
shared  to  some  extent  with  such  new  superintendent,  defend- 
ant giving  his  time  more  particularly  to  looking  after  the 
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construction  of  a  new  plant  which  was  then  in  process  of 
erection  by  plaintiff. 

Plaintiff  had  been  for  some  time  interested  in  the  subject 
of  the  possibility  of  devising  or  constructing  what  was  con- 
sidered of  great  value  in  the  business  in  which  it  was  en- 
gaged, namely,  a  smokeless  boiler.  One  Fancher  had  devoted 
considerable  time  at  plaintiff's  plant  on  the  planning  or  in- 
venting of  some  such  device,  but  no  substantial  result  was 
.obtained.  At  the  instigation  of  Mr.  L.  J.  Mueller,  Jr.,  de- 
fendant, who  had  expressed  considerable  interest  in  the  same 
subject  and  had  also  worked  with  Mr.  Fancher,  in  October, 
1916,  went  to  St.  Louis  with  Mr.  Mueller  to  examine  a 
device  there  installed.  Castings  were  shipped  to  plaintiff's 
plant  at  Milwaukee  and  work  done  by  defendant  on  them, 
but  they  were  found  unsuitable.  About  the  same  time  de- 
fendant suggested  to  Mr.  Mueller  that  he  had  an  idea  that 
he  thought  might  be  developed  into  an  invention  or  device 
for  such  desired  smokeless  boiler  and  he  was  from  time  to 
time  thereafter  requested  by  Mr.  Mueller  to  embody  such 
idea  in  a  sketch  or  drawing. 

Defendant  devoted  considerable  time  outside  of  the  usual 
hours  of  employment  in  plaintiff's  business,  and  no  question 
is  raised  but  that  he  rendered  faithful  and  valuable  services 
to  it  during  the  period  of  his  employment. 

As  the  time  approached  in  which  defendant  was  to  leave. 
Mr.  Mueller  became  more  insistent  about  something  being 
done  in  this  matter.  It  finally  culminated  on  July  26th  in  a 
conversation  between  the  two,  in  which  Mr.  Mueller  insisted 
that  something  should  be  done  by  defendant  in  the  form  of 
plans  or  drawings  embodying  his  idea  of  a  smokeless  boiler, 
or  in  default  thereof  defendant  should  leave,  defendant 
insisting  that  what  was  then  being  requested  of  him  by  Mr. 
Mueller  was  impossible  to  be  done  during  the  period  then 
remaining  of  his  employment,  and  suggesting,  in  effect,  that 
if  his  work  in  that  connection  should  run  over  the  period  of 
his  employment  he  should  expect  additional  compensation 
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Mr.  Mueller  refused  to  accept  any  obligation  so  far  as  addi- 
tional compensation  was  concerned.  As  a  result  of  the 
situation  thus  presented  the  defendant  left  plaintiff's  employ- 
ment on  the  same  day  and  rendered  no  further  services. 

Thereafter  plaintiff  commenced  an  action  for  a  balance 
claimed  to  be  due  on  the  $500  note  of  defendant  to  it  in  1916 
above  mentioned.  Defendant  denied  liability  on  the  ground 
that  it  had  been  agreed  between  the  parties  that  defendant 
should  be  permitted  to  pay  said  note  in  full  by  his  services 
during  the  month  of  July,  1917,  and  that  by  being  discharged 
from  such  service  by  the  plaintiff  by  virtue  of  what  took 
place  on  the  26th  between  Mr.  Mueller  and  himself,  he  had 
been  unlawfully  discharged  and  thereby  prevented  from  so 
paying  said  note,  and  that  being  ready  and  willing  to  con- 
tinue in  such  employment  his  services  for  such  month  of 
July  would  be  full  payment  of  said  note. 

Defendant's  counterclaim:  As  to  this,  defendant  alleged 
.that  as  part  compensation  for  defendant's  services  as  vice- 
president  of  the  M.  F.  Co.  the  directors  of  that  corporation 
prior  to  March  1,  1910,  duly  authorized  the  transfer  of  fifty 
shares  of  the  full-paid  capital  stock  of  said  corporation,  of 
the  par  value  of  $100  a  share,  to  defendant ;  that  such  shares 
were  duly  transferred  upon  the  books  and  became  the  de- 
fendant's personal  property.  That  about  February  1,  1916, 
such  M.  F.  Co.  was  dissolved,  the  plaintiff  company  taking 
over  all  its  assets  and  assuming  all  of  its  liabilities.  That 
defendant  never  received  any  share  in  the  distribution  of  the 
assets  of  said  M.  F.  Co.  and  no  consideration  for  his  stock  or 
interest  in  the  assets  of  said  M.  F.  Co.,  and  that  plaintiff  is 
indebted  to  defendant  in  the  sum  of  $1,883.50,  the  market 
value  of  said  stock  on  January  29,  1916.  For  such  amount, 
with  interest,  defendant  demanded  judgment. 

The  plaintiff's  reply  alleged  the  subscription  by  defendant 
for  one  share  of  the  capital  stock  of  the  M.  F.  Co.  and  his 
agreement  to  pay  the  par  value  thereof ;  that  by  resolution 
in  1908  the  board  of  directors  of  said  M.  F.  Co.  authorized 
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additional  subscriptions  to  its  capital  stock,  and  that  the  de- 
fendant thereupon  subscribed  for  forty-nine  shares  and 
agreed  to  pay  the  sum  of  $4,900,  and  that  it  was  understood 
and  agreed  that  payment  for  such  stock  could  also  be  made 
by  the  application  of  dividends  declared  in  favor  of  the  same. 
That  defendant  never  paid  any  money  for  said  stock  and 
that  no  dividends  were  declared  upon  it,  and  then  recited  the 
carrying  out  of  the  resolution  above  specified  as  to  the  dis- 
solution of  said  M.  F.  Co.  and  the  turning  over  of  its  assets 
to  and  assuming  the  obligations  of  the  said  M.  F.  Co.  by  the 
plaintiff  and  that  such  was  done  by  unanimous  vote  of  all  the 
stockholders  of  the  said  M.  F.  Co.,  including  the  defendant, 
and  that  the  stock  was  surrendered  and  canceled  and  that 
there  is  nothing  due  defendant  on  account  of  such  note. 

The  minute  books  of  the  M.  F.  Co.  were  received  in  evi- 
dence and  show  the  various  proceedings  substantially  as 
above  recited.  No  payment  was  made  or  offered  by  defend- 
ant on  account  of  such  subscription  or  demand  for  any  such 
payment  by  the  M.  F.  Co.  and  no  dividends  declared  by  that 
company. 

On  January  29,  1916,  Mr.  Mueller  gave  to  defendant,  at 
his  request,  a  memorandum  reading  as  follows:  "Value  of 
Holmes  stock  with  interest  $1,883.50  (deficit  $3,116.50)." 

These  figures,  as  appears  from  the  evidence,  were  taken 
from  a  memorandum  furnished  by  accountants  who  at  about 
that  time  examined  the  books  of  the  M.  F.  Co. 

There  was  further  testimony  by  Mr.  Schlueter,  plaintiff's 
purchasing  agent  and  who  kept  the  confidential  books  or 
records  of  the  plaintiff  and  was  familiar  with  its  affairs  and 
those  of  the  M.  F.  Co.,  that  at  the  time  of  the  turning  over 
of  said  corporation  to  the  plaintiff  there  was  no  value  to  its 
capital  stock  and  that  its  liabilities  were  about  $70,000  in 
excess  of  the  assets. 

Upon  the  trial  of  this  action  in  the  civil  court  before  a 
jury  the  jury  answered  "Yes"  to  the  following  question  in  a 
special  verdict:  "Under  all  the  facts  and  circumstances  sur- 
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rounding  the  parties  on  the  26th  day  of  July,  1917,  was  the 
request  by  the  plaintiff,  through  L.  J.  Mueller,  Jr.,  of 
the  defendant,  Charles  G.  Holmes,  unreasonable?"  The 
trial  judge  changed  the  answer  to  such  question  from  "Yes" 
to  "No,"  dismissed  the  defeiidant's  counterclaim,  stnd  di- 
rected judgment  for  plaintiff  upon  the  promissory  note  for  a 
balance  determined  to  be  due.  (Other  items  of  account  were 
at  issue  between  the  parties  but  are  not  material  here. ) 

Defendant  appealed  from  the  judgment  so  entered  to  the 
circuit  court  and  the  judgment  of  the  civil  court  was  there 
affirmed.  From  the  judgment  entered  in  accordance  there- 
with the  defendant  has  appealed. 

/  For  the  appellant  there  was  a  brief  by  Quarles,  Spence  & 
QuarkSf  attorneys,  and  Arthur  B.  Doe,  of  counsel,  and  oral 
argument  by  Howard  T.  Fotdkes,  all  of  Milwaukee. 

For  the  respondent  there  was  a  brief  signed  by  Roehr  & 
Steinmefs,  attorneys,  and  Julius  E.  Roehr,  of  counsel,  all  of 
Milwaukee,  and  oral  argument  by  Julius  E,  Roehr. 

EsCHWEiLER,  J.  Whether  the  testimony ^of  defendant  or 
Mueller  as  to  the  exact  language  used  in  the  interview  be- 
tween them  on  July  26th  when  the  relationship  of  employer 
and  employee  terminated  be  considered  as  the  more  correct 
recollection  of  what  actually  was  said,  we  deem  entirely 
immaterial. 

From  defendant's  own  testimony  on  direct  and  cross- 
examination  the  following  facts  appear:  Defendant  was  the 
trusted  employee  of  plaintiff,  holding  an  important  position 
of  an  executive  nature  as  foreman  or  shop  superintendent, 
continuing  from  the  same  position  and  situation  that  he  had 
occupied  prior  to  February  1,  1916,  with  the  M.  F.  Co.  As 
such  foreman  or  superintendent  he  was  at  all  times  under  the 
direction  and  supervision  of  Mr.  Mueller,  the  secretary  and 
general  manager  of  the  plaintiff.  Repeatedly  from  the  fall 
of  1916,  when  defendant  had  stated  to  Mr.  Mueller  that  he 
had  formed  some  idea  as  to  a  design  for  a  smokeless  furnace, 
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Mr.  Mueller  had  requested  defendant,  in  view  of  the  ap- 
proaching termination  of  their  relationship,  to  put  such  idea 
into  some  concrete  form  by  way  of  sketch  or  drawing. 

From  these  and  other  undisputed  facts  it  must  be  held  that 
the  request  made  by  Mr.  Mueller  that  defendant  should 
devote  the  remainder  of  his  time  and  attention  while  in 
plaintiff's  employ  to  that  express  purpose  was  important  and 
material.  It  involved  no  departure  from  the  high  grade  of 
service  which  defendant  had  been  rendering  and  for  which 
he  had  been  employed.  Whether  or  not  such  requested  serv- 
ice could  be  brought  to  a  successful  or  practical  termination 
within  the  period  still  left  of  defendant's  employment  was 
a  matter  of  concern  to  plaintiff  and  not  to  defendant.  Under 
such  a  situation  there  is  no  escape  from  the  cbnclusion  as  a 
matter  of  law  that  defendant's  wilful  refusal  to  enter  upon 
such  required  service  was  unjustifiable  and  a  breach  of  his 
contract  duty  and  obligation.  If  what  followed  be  con- 
sidered as  a  discharge  of  defendant  by  plaintiff  it  was  jus- 
tified. If  it  be  considered  a  reason  or  excuse  for  defendant's 
ceasing  to  render  service  it  was  insufficient.  Such  conclusion 
is  supported  by  the  decisions.  Green  v.  Somers,  163  Wis.  96, 
100,  157  N.  W.  529;  Green  Bay  F.  Co.  v,  Jorgensen,  165 
Wis.  548,  552, 163  N.  W.  142;  7n  re  Milwaukee  M,  Co.  246 
Fed.  671,  L.  R.  A.  1918C,  1027  and  note  p.  1030;  May  v. 
New  York  M.  P,  Corp.  (Cal.)  187  Pac.  785,  788;  note  in  24 
L.  R.  A.  N.  s.  814. 

The  defendant  was  not  entitled  to  recover  under  his 
counterclaim.  The  forty-nine  or  fifty  shares  of  stock  of  the 
M.  F.  Co.  for  which  upon  the  undisputed  record  he  had 
ostensibly  subscribed  could  not  have  been  lawfully  issued  to 
him  and  would  have  been  void  under  the  provisions  of  sec. 
1753,  Stats.,  except  issued  in  consideration  of  money  or  labor 
or  property  at  its  true  money  value  actually  received  by  the 
corporation  to  the  par  value.  Considering  his  own  evidence 
alone,  including  his  examination  under  sec.  4096,  Stats., 
prior  to  the  trial  in  the  civil  court,  and  which,  although  re- 
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turned  with  the  record  here,  does  not  seem  to  have  been 
offered  in  evidence  on  the  trial  but  yet  is  referred  to  by  de- 
fendant on  this  appeal,  it  appears  that  the  subscription  for 
the  forty-nine  shares  of  stock  was  made  after  defendant  had 
an  existing  contract  of  employment  with  the  M.  F.  Co. ;  that 
no  change  was  then  made  in  such  contracSt ;  that  the  corpora- 
tion received  nothing  of  value  at  the  time  of  the  subscription 
from  the  defendant  nor  any  obligation  other  than  the  form 
of  his  subscription.  It  was,  under  defendant's  own  testi- 
mony, a  pure  gratuity.  Had  the  certificates  of  stock  been 
actually  made  out  for  such  subscription  and  delivered  to  de- 
fendant, it  would  nevertheless  have  been  a  void  issue  and 
he  could  have  obtained  no  rights  thereby  as  against  the 
corporation.  Thronson  v.  Universal  Mfg.  Co.  164  Wis.  44, 
49,  159  N.  W.  575;  Tramp  v.  Marqtiesen,  188  Iowa,  968, 
176  N.  W.  977.  He  surrendered  nothing  of  value  at  the 
time  of  the  dissolution  of  the  M.  F.  Co.  There  was  nothing 
pleaded,  proven,  or  offered  to  be  proven  by  defendant  tend- 
ing to  show  an)rthing  in  the  nature  of  a  valid  and  binding 
contract  between  them  whereby  defendant  was  to  receive 
anything  from  the  plaintiff  for  such  surrender.  The  errors 
claimed  to  have  been  made  on  the  trial  las  to  the  rejection  of 
evidence  offered  by  defendant,  including  the  memorandum 
as  to  the  value  of  defendant's  stock  which  is  set  out  in  the 
statement  of  facts,  could  in  no  wise  have  prejudiced  the 
merits  of  defendant's  position  on  this  branch  of  the  case. 
By  the  Court, — Judgment  affirmed. 
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Guardianship  of  Thienhaus.     [Two  appeals.] 

November  i8 — December  i^,  ip2j. 

Contracts  for  benefit  of  third  person:  Validity:  Insurance:  Agree- 
ment in  divorce  proceedings:  Son  of  parties  as  beneficiary : 
Gifts  from  guardian  to  ward. 

1.  An  agreement  made  between  two  persons  for  the  benefit  of  a 

third,  based  upon  a  sufficient  consideration,  is  enforceable  by 
such  third  person. 

2.  In  an  action  to  determine  the  ownership  of  deferred  dividends 

accruing  under  a  tontine  life  insurance  policy,  it  appeared  that 
in  a  divorce  action  between  the  insured  and  his  wife,  the 
beneficiary  named  in  the  policy,  they  stipulated  that  the  in- 
sured should  continue  to  pay  the  premiums  on  the  policy  for 
the  benefit  of  their  son  so  as  to  provide  for  him  a  good  and 
suitable  sum  for  his  education  and  support,  pursuant  to  which 
stipulation  the  divorce  decree  provided  that  the  policy  was  to 
be  continued  until  its  maturity  and  at  that  time  applied  for  the 
benefit  of  the  infant  son  of  the  parties,  followed  by  "an  in- 
dorsement on  the  policy  by  the  secretary  of  the  company  that 
"the  bonds  provided  for  by  policy  .  .  .  shall  be  delivered  to 
the  insured's  son,"  and  further,  that  the  insured,  who  was  ap- 
pointed, and  acted  as,  guardian  of  said  son,  filed  an  inventory 
of  his  ward's  property,  in  which  he  stated,  among  other 
things,  that  the  property  of  his  ward  consisted  of  the  policy  in 
question.  Held,  that  the  son  acquired  a  right  to  the  deferred 
dividends  by  virtue  of  thfe  agreement  entered  into  between  the 
insured  and  the  beneficiary  in  the  divorce  proceedings. 

3.  Advancements  of  occasional  sums  by  a  guardian  to  his  ward  (in 

this  case  father  and  son)  were  not  intended  as  payments  from 
the  estate,  but  as  gifts  from  father  to  son. 

Two  appeals:  one  from  a  judgment  of  the  circuit  court 
for  Milwaukee  county,  Oscar  M.  Fritz,  Circuit  Judge ;  the 
other  from  a  judgment  of  the  county  court  of  Milwaukee 
county,  M.  F.  Sheridan,  Judge.    Both  judgments  affirmed. 

On  January  26,  1903,  the  Mutual  Life  Insurance  Com- 
pany of  New  York  issued  to  Carl  O.  Thienhaus  a  deferred 
dividend  tontine  life  insurance  policy,  payable  in  fifteen 
annual  premiums,  by  which  the  insurance  company  promised 
to  deliver  to  Florence  Thienhaus,  his  wife,  five  gold  bonds. 
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each  for  the  sum  of  $1,000,  payable  in  twenty  years  from 
date,  bearing  interest  at  five  per  cent,  per  annum. 

TkienhoHS  and  his  ^ife  were  divorced  in  July,  1908.  It 
>vas  stipulated  and  agreed  between  them  that  Thienhaus 
should  continue  to  pay  the  premiums  on  the  life  insurance 
policy  in  question  for  the  benefit  of  their  son,  Harold  F,  0. . 
Thietikaus,  pursuant  to  which  stipulation  the  divorce  decree 
contained  this  provision : 

"The  policy  for  $5,000  is  to  be  continued  until  its  matur- 
ity, and  at  that  time  to  be  applied  for  the  benefit  of  the  infant 
son  of  the  parties  hereto,  Harold  F.  O.  Thienhaus," 

The  policy  contained  this  provision  with  reference  to 
assignments  thereof : 


"The  company  declines  to  notice  any  assignment  "of  this 
contract  until  the  original  assignment,  or  a  duplicate  or  certi- 
fied copy  thereof,  shall  be  filed  in  the  company's  head  office. 
The  company  will  nots^assume  any  responsibility  for  the 
validity  of  an  assignment." 

In  1908  the  following  indorsement  was  made  on  the 
policy : 

"By  mutual  consent,  and  upon  request,  the  bonds  provided 
for  by  policy  No.  1316838  shall  be  delivered  to  the  insured's 
son,  Harold  F.  O.  Thienliaus,  if  living;  if  not,  to  the  in- 
sured's executors,  administrators  or  assigns. 

"W.  J.  Eaton,  Secretary." 

On  October  18,  1911,  Thienliaus  was  appointed  guardian 
of  his  son.  On  February  27,  1912,  he  filed  an  inventory  of 
his  ward's  property  in  which  he  said: 

"The  property  of  the  above  Harold  F.  O,  Thienhaus  con- 
sists of  an  endowment  life  insurance  policy,  due  1917,  in 
the  Mutual  Life  Insurance  Company  of  New  York,  policy 
No.  1316838.  The  guardian,  Dr.  C.  0,  Thienhaus,  makes 
the  payments  on  this  life  insurance  policy,  the  premiums  now 
amounting  to  $458.05,  as  long  as  his  income  allows  it.  The 
value  of  said  policy  in  1917,  in  case  Dr,  C,  O.  Thienhaus 
should  be  living  at  that  time,  amounts  (including  deferred 
dividends)  to  about  $8,000-8,400." 
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In  an  annual  account  filed  February  20,  1912,  it  is  again 
stated  that  the  property  of  the  ward  consists  of  said  insur> 
ance  policy ;  that  the  value  thereof,  including  deferred  divi- 
dends, in  1917  will  be  between  $8,000  and  $8,400. 

At  the  time  of  the  maturity  of  the  policy  the  guardian,  by 
permission  of  the  court,  had  borrowed  for  the  benefit  of  the 
ward,  the  entire  loan  value  of  the  policy.  Upon  maturity  the 
accumulated  deferred  dividends  amounted  to  $2,006.11.  For 
this  sum  the  insurance  company  sent  a  check,  payable  to 
Thienhaus,  guardian,  or  Thienhaus  as  guardian,  but  the 
precise  manner  in  which  the  check  was  drawn  does  not 
appear.  Thienhaus  was  told  by  some  one  connected  with  the 
trust  company,  which  was  surety  on  his  bond  as  guardian, 
that  this  money  belonged  to  him.  He  had  the  check  cashed, 
receiving  therefor  two  $1,000  bills.  In  1918  he  was  interned 
as  an  alien  enemy.  .  Shortly  prior  to  his  internment  he  de- 
livered one  of  these  bills  to  one  E.  B.  Rebholz  and  took  his 
receipt  therefor.  He  delivered  the  other  bill  to  Paul  D.  Car- 
penter, Esq.  When  Thienhaus  was  interned  as  an  alien 
enemy  Mr.  Carpenter  did  not  know  what  to  do  with  the 
money.  He  did  not  know  whether  it  belonged  to  the  ward 
or  to  Thienhaus,  If  it  belonged  to  Thienhaus  it  was  his  duty 
to  turn  it  over  to  the  alien  property  custodian.  Thereupon  he 
filed  a  petition  in  the  guardianship  proceedings  in  the  county 
court  requesting  direction  as  to  the  disposition  of  the  money, 
upon  which  application  a  guardian  ad  litem  was  appointed 
for  the  ward.  The  county  court  ordered  that  it  be  turned 
over  to  the  alien  property  custodian.  The  guardian  ad  litem 
appealed  from  such  order  to  the  circuit  court  for  Milwaukee 
county.  TJtienhaus  intervened  in  the  circuit  court  and  was 
made  a  party  to  the  proceedings  in  his  personal  capacity. 
The  circuit  court  entered  judgment  reversing  the  order  of 
the  county  court  and  adjudging  that  the  guardian,  Carl  O, 
Thienhaus,  account  for  the  sum  of  $2,006. 1 1  in  his  report  as 
guardian  of  said  minor,  to  the  county  court  of  Milwaukee 
county.    From  such  judgment  Carl  O.  Thienhaus  appeals. 
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While  the  appeal  just  mentioned  was  pending  in  the  cir- 
cuit court  and  before  the  decision  of  the  court  thereon,  pro- 
ceedings were  instituted  by  the  guardian  ad  litem  in  the 
county  court  to  compel  the  guardian  to  file  his  final  account, 
the  said  guardian  having  filed  his  resignation  of  the  trust, 
which,  however,  had  never  been  accepted.  That  proceeding 
also  involved  the  question  whether  the  deferred  dividends  in 
dispute  belonged  to  Thienhaus  personally  or  whether  they 
belonged  to  his  ward.  The  county  court  in  that  proceeding 
fotmd  that  the  item  of  $2,006.11,  deferred  dividends,  be- 
longed to  the  ward  and  ordered  Thienhaus  to  account  there- 
for, to  which  finding  and  order  Thienhaus  excepted. 

Thienhaus  in  his  final  account  also  claimed  an  item  of 
$1,000,  the  same  being  for  disbursements  to  the  amount  of 
$100  each  year  for  ten  years  which  he  claimed  he  paid  out 
for  the  benefit  of  his  ward.  This  item  of  his  accoimt  was 
also  disallowed  by  the  court,  to  which  the  guardian  excepted. 

From  the  order  of  the  county  court  stating  the  final  ac- 
count, the  guardian,  Carl  O,  Thienhaus,  appealed. 

The  cause  was  submitted  for  the  appellant  Carl  0.  Thien- 
luLUS  on  a  brief  signed  by  Roehr&  Steinmetz,  attorneys,  and 
Julius  E,  Roehr,  counsel,  all  of  Milwaukee,  and  for  the 
respondent  on  that  of  Ernst  von  Briesen  of  Milwaukee, 
guardian  ad  litem. 

Owen,  J.  The  main  questions  involved  on  these  appeals 
being  identical,  they  were  ordered  consolidated  and  argued 
together,  and  they  will  be  disposed  of  in  one  opinion. 

The  principal  question  presented  is  whether  the  deferred 
dividends  accruing  under  the  life  insurance  policy  belonged 
to  the  inisured,  Carl  O.  Thienhaus,  or  to  his  son,  the  ward. 
While  it  was  held  in  EUison  v,  Strcrar,  119  Wis.  502,  97 
N.  W.  168,  pursuant  to  the  terms  of  an  insurance  policy 
there  under  consideration,  that  the  deferred  dividends  be- 
longed to  the  insured  and  not  to  the  beneficiary,  it  does  not 
necessarily  follow  that  in  this  case,  as  between  the  insured 
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and  his  wife,  the  original  beneficiary,  the  deferred  dividends 
belonged  to  him,  because  of  the  material  difffprence  in  the 
provision  of  the  policy  here  and  the  one  there  considered 
affecting  such  deferred  dividends.  The  insurance  policy 
considered  in  Ellison  v.  Straw,  supra,  provided  that  upon  the 
completion  of  the  tontine  dividend  period  'The  said  insured 
or  his  assigns,  without  the  consent  of  any  other  person  named 
within  as  beneficiary,  if  any,  shall  have  the  option  either: 
First,  to  withdraw  in  cash  the  accumulated  surplus  appor- 
tioned by  the  company  to  this  policy,"  etc.,  while  here  the 
only  provision  affecting  deferred  dividends  is  as  follows: 
"The  only  distributive  share  of  surplus  shall  be  apportioned 
to  this  contract  at  the  expiration  of  fifteen  years  from  date, 
provided  the  premiums  are  duly  paid  and  the  insured  is  then 
living,  and  shall  then  be  paid  in  gold  coin."  It  will  be  noted 
that  in  the  policy  we  are  now  considering  the  company  agreed 
to  apportion  the  distributive  share  of  surplus  to  the  contract 
"at  the  expiration  of  fifteen  years  from  date."  There  is  no 
express  provision  in  the  contract  which  indicates  whether 
such  distributive  share  of  the  surplus  belongs  to  the  insured 
or  to  the  beneficiary,  while  in  the  policy  considered  in  Ellir- 
son  V.  Straw,  supra,  it  was  provided  that  the  insured,  "with- 
out the  consent  of  any  other  person  named  within  as  bene- 
ficiary," shall  have  the  options  permitted  to  be  exercised 
with  reference  to  the  accumulated  surplus  which  should  be 
apportioned  by  the  company  to  the  policy.  For  this  reason 
the  Ellison  Case  is  not  necessarily  controlling  upon  the  ques- 
tion whether,  under  the  terms  of  the  policy  in  this  case,  the 
deferred  dividends  or  unapportioned  surplus  accrued  to  the 
benefit  of  the  insured  or  the  beneficiary.  But  whether  such 
deferred  dividends  belonged  to  the  insured  or  to  the  bene- 
ficiary under  the  terms  of  the  policy  need  not  be  decided,  f or 
the  conduct  of  each  has  been  such  as  to  vest  in  the  son  what- 
ever interest  either  of  them  had  in  the  policy. 

It  appears  from  the  findings  of  the  circuit  court  that  in  the 
divorce  proceedings  between  Carl  O.  Thienhaus  and  his  wife 
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there  was  a  stipulation,  as  Avell  as  findings  of  fact  and  judg- 
ment, in  which  the  following  appears: 

• 

"That  the  defendant  (Carl  O,  Thienhaus)  is  to  con- 
tinue to  keep  up  and  maintain,  according  to  the  conditions 
thereof,  all  the  regular  payments  of  premium  due  thereon  of 
the  life  insurance  policy  heretofore  taken  out  by  him  on  his 
life  and  now  held  by  him  for  the  following  uses  and  pur- 
poses, to  wit:  (a)  The  poHcy  1280780  in  the  Mutual  Life 
Insurance  Company  of  New  York  for  $5,000  is  to  be  con- 
tinued until  maturity  and  at  that  time  to  be  applied  for  the 
infant  son  of  the. parties  hereto,  Harold  Friedrich  Otto,  so 
as  to  provide  for  him  a  good  and  suitable  sum  for  his  edu- 
cation or  support." 

The  circuit  court  further  found  that  by  mutual  consent 
the  policy  here  in  question  was  substituted  for  policy  No. 
1280780  mentioned  in  said  stipulation,  findings,  and  judg- 
ment. 

Now  what  was  the  effect  of  the  provision  above  quoted 
which  appears  in  the  judgment  of  divorce?  It  will  not  be 
contended  that  the  circuit  court  had  jurisdiction  in  the  di- 
vorce proceedings  to  divest  the  husband  of  property  and 
vest  title  thereto  in  the  children.  Neither  did  it  have  author- 
ity to  divest  Thienhaus  of  any  interest  he  might  have  had  in 
the  insurance  policy  and  vest  title  thereto  in  the  son,  Harold 
F,  O,  Thienhaus.  But  it  was  competent  for  Mr.  and  Mrs. 
Thienhaus,  the  insured  and  the  beneficiary,  to  agree  t'hat 
they  would  both  turn  their  interests  in  such  policy  over  to  the 
son.  This  was  an  agreement  made  by  the  parents  for  the 
benefit  of  the  son  and  enforceable  by  him.  This  is  the  effect 
of  the  stipulation  made  between  the  parents  and  filed  in  the 
divorce  action.  It  was  agreed  that  Carl  0.  Thienhaus  shall 
make  all  the  regular  payments  of  premiums  due  on  the  policy 
until  maturity,  at  which  time  the  proceeds  are  to  be  applied 
"for  the  infant  son  of  the  parties  hereto,  Harold  F.  O. 
Thienhaus,  so  as  to  provide  for  him  a  good  and  suitable  sum 
for  his  education  or  support."  True,  it  is  not  stated  in  so 
many  words  that  the  proceeds  of  the  policy  are  to  be  applied 
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for  the  infant  son,  but  such  is  the  evident  intention  of  the 
parties.  The  provision  is  not  that  the  son  shall  be  substituted 
for  the  beneficiary.  The  agreement  is  that  the  insurance 
policy  shall  be  "continued  until  maturity  and  at  that  time  to 
be  applied  for  the  infant  son  of  the  parties  hereto."  This 
means  the  entire  policy,  or  the  entire  proceeds  of  the  policy. 
It  is  not  limited  to  that  portion  of  the  policy  to  be  paid  to 
the  beneficiary.  The  stipulation  was  followed  by  directions 
to  the  company  resulting  in  the  indorsement  on  the  face  of 
the  policy  signed  by  W.  J.  Eaton,  secretary,  set  forth  in  the 
statement  of  facts ;  then  followed  the  guardianship  proceed- 
ings and  the  inventory  of  Carl  O.  Thienhaus,  the  guardian, 
and  the  insured  named  in  the  policy,  from  which  it  plainly 
appears  that  he  regarded  the  son  as  the  beneficiary  of  the 
entire  proceeds  of  the  policy ;  then  comes  the  check  to  cover 
the  deferred  dividends,  made  payable  to  Carl  0.  Thienhaus 
as  guardian ;  the  manifest  doubt  which  he  had  at  that  time 
as  to  whether  these  dividends  belonged  to  him  individually, 
and  the  further  fact  that  he  never,  at  any  time,  claimed  to  be 
the  owner  of  such  dividends.  His  testimony  before  the 
circuit  court  was  to  the  effect  that  he  did  not  know  whether 
the  deferred  dividends  belonged  to  him  or  not.  From  these 
facts  we  conclude  that  the  son  acquired  an  undoubted  right 
to  the  deferred  dividends  by  virtue  of  the  agreement  entered 
into  between  the  insured  and  the  beneficiary  in  the  divorce 
proceedings.  This  was  an  agreement  made  between  two 
persons  for  the  benefit  of  a  third  based  upon  a  sufficient  con- 
sideration and  enforceable  by  such  third  party.  It  therefore 
makes  no  difference  whether  under  the  terms  of  the  policy 
the  deferred  dividends  belonged  to  the  insured  or  to  the 
beneficiary,  as  the  only  two  parties  who  were  interested  in 
the  proceeds  of  the  policy  agreed  that  the  same  should  be 
paid  to  the  son. 

Upon  the  appeal  from  the  order  of  the  county  court  the 
further  question  arises  whether  that  court  properly  dis- 
allowed an  item  of  $1,000  claimed  by  the  guardian  in  his 
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final  account,  which  item  is  made  up  of  sums  of  $100  per 
year  for  ten  years,  and  which  it  is  claimed  was  expended 
from  the  guardian's  estate  for  the  benefit  of  the  ward.  The 
evidence  in  support  of  his  claim  rests  solely  upon  the  testi- 
mony of  the  guardian,  who  testified  that  he  frequently  gave 
Harold  money  for  extras  and  contributed  to  a  certain  extent 
to  his  clothes,  ties,  etc.  "I  only  made  an  approximate  esti- 
mate of  what  I  gave  him  during  the  course  of  a  year;  I 
think  it  really  might  have  been  more  than  that.  I  kept  no 
record  of  it;  I  never  thought  it  would  come  to  that  and  I 
never  claimed  it  neither ;  I  think  these  amounts  would  aggre- 
gate $100  a  year  on  the  average,  including  trips  that  I  had  to 
make  down  there  for  the  purpose  of  seeing  him,  etc.  I  first 
made  up  my  mind  to  charge  for  these  items  in  my  guardian- 
ship account  when  I  saw  that 'my  financial  condition  was 
such  that  I  believed  I  owed  it  to  myself."  As  to  these  items 
the  county  court  found  that  they  were  occasional  sums  which 
were  given  to  said  minor  as  gifts  from  father  to  son.  The 
testimony  of  the  guardian  clearly  indicates  that  when  such 
amounts  were  disbursed  by  him  they  were  not  intended  as 
payments  from  the  estate  to  the  ward,  but  were  gifts  from 
father  to  son,  and  the  county  court  very  properly  refused  to 
allow  the  same. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is 
affirmed.    The  judgment  of  the  county  court  is  affirmed. 
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Chicago  &  Northwestern  Railway  Company  and 
another,  Appellants,  vs.  Railroad  Commission  and 
another,  Respondents. 

November  i8 — December  /j,  fp2i. 

Public  utilities:  Right  of  railroad  to  remove  spur  track:  Jurisdic- 
tion of  railroad  commission:  Equity:  Injunction:  Order  of 
railroad  commission  to  replace  track, 

1.  The  act  of  a  railroad  company,  believing  in  good  faith  that 

it  had  a  right  to  do  so,  in  peaceably  tearing  up  one  of  its  spur 
tracks  in  a  hasty  manner  early  in  the  day,  though  for  the 
purpose  of  avoiding  litigation,  annoyance,  or  delay  and  of 
accommodating  another  shipper,  will  not  preclude  it  from 
seeking  the  aid  of  a  court  of  equity  by  application  for  a  tem- 
porary injunction  against  the  enforcement  of  an  order  of  the 
railroad  commission  to  replace  the  track. 

2.  One  of  the  ancient  maxims  of  equity  is  that  he  who  "hath  com- 

mitted iniquity  shall  not  have  equity ;"  but  this  rule  has  never 
applied  to  a  situation  where  a  person  in  good  faith,  in  a  peace- 
able manner,  under  claim  of  right,  and  with  no  litigation  pend- 
ing has  taken  some  action  in  reference  to  property  he  deemed 
his  own. 

3.  Where  the  cost  of  replacing  the  spur  track  was  about  $2,300, 

which  would  be  wasted  if  it  should  be  finally  determined  that 
the  railroad  company  was  acting  within  its  rights,  and  where 
damages  will  adequately  compensate  the  shipper  who  used  the 
track,  a  temporary  injunction  against  an  order  of  the  railroad 
commission  requiring  the  restoration  of  the  spur  track  should 
be  granted. 
[4.  Whether  railroads  may  remove  spur  tracks  constructed  at  their 
expense  without  applying  to  the  railroad  commission,  not  de- 
cided.] 

Appeal  from  an  order  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.    Reversed. 

The  appeal  is  from  an  order  refusing  a  temporary  injunc- 
tion restraining  the  enforcement  of  an  order  of  the  Rail- 
road Commission  ordering  the  restoration  of  a  spur  track. 

The  track  in  question  was  built  in  1883  by  the  plaintiff 
companies  at  their  own  expense  to  serve  the  Thompson  Ploiv 
&  Engine  Company  of  Beloit,  Wisconsin.    Leaving  the  main 
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track,  it  passed  along  the  edge  of  the  Rock  river  through  the 
property  of  the  Beloit  Iron  Works,  curved  around  the 
south  end  of  the  machine  shop  of  that  company,  passed  over 
a  tail  race  and  then  to  the  mainland,  where  it  ended  on  the 
property  now  owned  by  the  Thompson  estate,  lessor  of  the 
defendant  Thompson  Plow  &  Engine  Company,  During 
the  last  few  years  the  former  extensive  business  of  the  Plow 
&  Engine  Company  has  much  decreased,  the  few  shipments 
which  it  made  being  of  less  than  carload  lots  and  not  in  cars 
placed  on  this  track. 

The  Beloit  Iron  Works  increased  its  business  substan- 
tially, found  it  necessary  to  extend  its  shops,  and  in  doing  so 
built  an  addition  over  the  track  in  question,  doors  being 
placed  on  each  side  of  the  shop  to  allow  passage  of*  engines 
and  cars. 

The  track  was  removed  before  8  o'clock  in  the  morning 
and  the  bridge  before  noon,  the  crew  having  begun  work  at 
5:30  a.  m.  instead  of  the  usual  hour,  7:30  or  8  o'clock.  The 
stated  reasons  for  its  taking  up  were  the  lack  of  necessity  for 
further  maintenance,  the  debilitated  condition  of  the  track 
and  bridge,  and  the  request  of  the  Beloit  Iron  Works. 

Informal  complaint  was  made  to  the  Railroad  Commis- 
sion, and  on  September  12th  a  hearing  was  had  on  an  order 
to  show  cause  why  the  track  should  not  be  restored.  On 
September  26th  the  Railroad  Commission,  having  found,  in 
substance,  that  the  spur  track  was  a  part  of  the  Chicago  & 
N orthzvestern  system;  that  it  should  be  operated  for  the 
benefit  of  shippers;  that  shippers  were  entitled  to  service 
thereon,  and  that  in  order  that  service  may  be  rendered  it 
would  be  necessary  to  restore  the  track,  and  that  the  removal 
was  unjustified,  ordered  the  track  to  be  restored  within 
twenty  days. 

"  The  plaintiff  companies  sought  a  temporary  injunction 
restraining  the  enforcement  of  this  order  on  the  ground  that 
the  only  power  possessed  by  the  Railroad  Commission  to  re- 
quire construction  and  operation  of  spur  tracks  is  that  con- 
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f erred  by  sec.  1797 — Uw,  Stats.,  and  that  the  proceeding 
before  the  Camndssion  in  this  instance  was  not  had  pursuant 
to  the  provisions  of  this  statute,  and  that  the  order  was  not 
based  upon  or  entered  in  compliance  with  the  statute. 

The  Railroad  Commission  made  its  order  on  the  theory 
that  a  railroad  company,  having  constructed  a  spur  track, 
may  not,  in  the  absence  of  some  statutory  provision  cover- 
ing the  case,  thereafter  discontinue  it. 

The  trial  judge  refused  to  grant  the  injunction  on  the 
ground  that  plaintiffs  were  not  entitled  to  the  assistance  of  a 
court  of  equity,  since  their  acts  in  removing  the  track  at  an 
early  hour  and  without  giving  notice  were  not  in  conformity 
with  equitable  conduct. 

For  the  appellants  there  was  a  brief  by  F.  IV.  Sargent  and 
R.  N,  Van  Doren,  both  of  Chicago,  attorneys  for  the 
Chicago  &  Northwestern  Railway  Company,  and  by  //.  H. 
Field  and  /.  N,  Davis  of  Chicago  and  Sanborn,  Blake  & 
Aberg  of  Madison,  attorneys  for  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company;  and  the  cause  was  argued  orally 
by  Mr.  Van  Doren  and  by  Mr.  John  Bi  Sanborn  of  Madison. 

For  the  respondents  there  was  a  brief  by  the  Attorney 
General  and  Ralph  M.  Hoyt,  deputy  attorney  general,  attor- 
neys for  the  Railroad  Commission,  and  oral  argument  by 
Mr.  Hoyt. 

The  cause  was  also  argued  orally  by  Mr.  Alfred  T.  Rog- 
ers of  Madison,  attorney  for  the  Thompson  Plow  &  Engine 
Company. 

i 

Jones,  J.  Although  the  trial  court  filed  no  written  deci- 
sion, it  is  conceded  that  the  order  appealed  from  was  based 
on  the  conclusion  that  plaintiffs  did  not  come  before  the 
court  with  clean  hands.  Our  opinion  will  be  confined  to  this 
question,  and  any  other  subjects  will  be  discussed  only  so 
far  as  they  seem  to  us  to  have  a  bearing  upon  it. 

Counsel  for  plaintiffs  evidently  do  not  expect  at  this  time 
a  decision  on  the  merits  of  the  principal  issue  involved  in  this 
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action  and  the  defendants  expressly  object  to  such  a  decision 
at  this  time. 

The  ground  for  claiming  that  plaintiffs'  conduct  was  too 
inequitable  to  allow  them  to  have  relief  in  a  court  of  equity 
is  thus  sumnled  up  in  respondents'  brief: 

"For  the  express  purpose  of  avoiding  a  test  of  its  legal 
rights  in  the  circuit  court  for  Rock  county,  it  removed  the 
track  with  the  greatest  haste  and  at  an  hour  of  the  day  when 
the  persons  interested  in  keeping  the  track  in  place  would 
have  no  opportunity  to  know  of  the  work  or  to  enlist  the 
aid  of  the  court  in  time  if  they  did  learn  of  it ;  and  the  ad- 
mitted object  of  this  extraordinary  proceeding  was  to  aid 
the  'development'  of  one  particular  industry  regardless  of  its 
effect  upon  another  one."  . 

Defendants'  counsel  have  ably  argued  that  under  sees. 
1797_2,  1797—3,  1797— 9c,  and  1797—12,  Stats.,  the 
Railroad  Commission  had  the  jurisdiction  to  require  service 
on  the  spur  track  in  question  and  that  this  included  the  right 
to  compel  the  plaintiffs  to  restore  the  tracks.  In  other 
words,  it  is  the  claim  that  since  the  passage  of  the  railroad 
commission  act  railroads  have  no  right  to  remove  any  spur 
tracks  without  the  consent  of  the  Commission. 

Counsel  for  plaintiffs  refer  to  several  decisions  of  the 
Railroad  Commission  which  they  claim  declare  that  the 
Commission  has  no  jurisdiction  to  make  an  order  requiring 
railroad  companies  to  continue  to  maintain  spur  tracks  built 
at  their  own  expense  or  to  compel  their  restoration  when 
taken  up.  In  the  case  of  Doyle  v.  M,,  St,  P.  &  S.  S.  M.  R. 
Co,  the  Commission  said : 

"In  the  present  case  the  Commission  is  without  jurisdic- 
tion to  order  the  restoration  of  the  sidetrack  as  prayed  for. 
The  track  was  installed  before  the  passage  of  the  railroad 
commission  law  and  was  not  paid  for  in  full  by  the  owners  of 
the  industry  to  which  it  was  originally  built,  nor  in  part  by 
the  petitioner  or  her  predecessors.  Its  removal  is,  therefore, 
not  subject  to  the  conditions  imposed  by  sec.  1802  of  the 
Statutes,  which  provides  for  the  building  of  spur  tracks  at 
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the  expense  of  the  industry  desiring  them  and  for  the  re- 
moval only  upon  due  notice  and  for  good  cause  shown.  If 
the  petitioner  desires  to  have  a  new  spur  track  constructed 
to  serve  her  potato  warehouse  and  is  willing  to  bear  the  cost 
of  building  the  same,  the  petition  should  be  filed  with  the 
Commission  under  sec.  1797 — 11m  of  the  Statutes.  In  such 
a  proceeding  the  Commission  is  empowered  to  order  the  con- 
struction of  such  a  sidetrack  if  the  location  of  the  warehouse 
is  within  three  miles  of  the  company's  line,  if  the  connection 
is  necessary  for  the  warehouse  or  industry  in  question  and 
if  it  is  not  unreasonably  dangerous  to  public  travel."  13 
Wis.  R.  R.  Comm.  Rep.  620,  622. 

Appellants'  counsel  also  cite  Osceola  Af.  &  E.  Co,  v.  A/., 
St  P,  &  S.  S.  M,  R.  Co.  15  Wis.  R.  R.  Comm.  Rep.  416,  in 
which  the  Commission  again  held  that  it  was  without  power 
to  compel  the  railroad  company  to  construct  a  spur  or  side- 
track, which  had  been  removed,  to  a  warehouse.  There  are 
two  earlier  cases  from  which  it  might  be  inferred  that  at  one 
time  the  Commission  had  entertained  a  different  view.  ,  Rib 
River  L.  Co,  v,  Upham  Mfg.  Co,  1  Wis.  R.  R.  Comm.  Rep. 
739 ;  Hickerson  R,  M,  Co,  v,  N,  P,  R.  Co.  4  Wis.  R.  R. 
Comm.  Rep.  395. 

Counsel  for  plaintiffs  strongly  rely  on  Bartlett  v.  C.  &  N. 
W.  R.  Co,  96  Wis.  335,  71  N.  W.  598,  decided  in  1897.  In 
that  case  it  did  not  appear  who  had  built  the  spur  track  which 
had  been  removed  by  the  railroad  company,  but  the  shipper 
had  expended  money  in  its  maintenance  and  repair.  In 
construing  sec.  1802,  which  provided  that  owners  of  ware- 
houses, elevators,  and  mills  might  at  their  own  expense  con- 
struct and  maintain  sidetracks  and  connect  with  railroads, 
in  a  decision  by  Mr.  Justice  Newman,  it  was  held  that  there 
was  no  duty  on  the  part  of  the  railroads  to  continue  them, 
and  that  when  the  spur  track  was  constructed  by  the  com- 
pany it  had  the  right  to  remove  it.  Since  that  decision  the 
statute  has  been  so  amended  that  when  the  spur  is  built  by 
the  owner,  six  months'  notice  of  removal  by  the  company 
must  be  given. 
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Sec.  1831a,  enacted  in  1883,  makes  provision  for  building 
spur  tracks  by  railroad  companies,  and  gives  them  power  to 
condemn  land  for  that  purpose,  but  contains  no  provision  or 
restriction  as  to  their  removal  or  abandonment.  Sec.  1797 — 
1 1  w,  enacted  in  1907,  gives  to  the  Railroad  Commission  the 
powef"  to  require  the  construction  of  spur  tracks  by  railroad 
companies  under  proper  conditions  and  at  the  expense  of 
shippers,  and  makes  elaborate  provision  for  securing  such 
payment  to  the  railroads.  None  of  these  three  specific 
statutes  relating  to  spur  tracks  in  terms  requires  the  rail- 
roads to  continue  to  maintain  spur  tracks  built  at  their  own 
expense.  It  is  urged,  however,  by  counsel  for  defendants 
that  the  general  terms  of  the  railroad  commission  act,  al- 
ready mentioned,  requiring  every  railroad  to  furnish  ade- 
quate service  and  giving  the  Commission  power  to  compel  it, 
are  broad  enough  to  vest  in  the  Commission  the  power  to 
compel  such  continued  maintenance  whether  the  spur  is  built 
at  the  expense  of  the  railroad  or  not. 

In  the  case  at  bar  the  time  came  when  the  railroad  com- 
pany concluded  that  the  small  amount  of  business  in  carload 
lots  furnished  by  defendants  did  not  justify  the  expense  of 
continuing  the  spur  and  incurring  the  considerable  expense 
necessary  to  repair  and  keep  it  in  a  safe  condition.  They 
were  no  doubt  influenced  in  part  by  the  fact  that  such  con- 
tinuance would  be  a  serious  inconvenience  to  another  ship- 
per, not  a  competitor,  through  whose  land  the  track  passed. 

It  is  the  claim  of  the  plaintiffs'  counsel  that,  according  to 
the  decisions  of  the  Railroad  Commission  and  this  court,  the 
Commission  had  no  jurisdiction  to  compel  the  maintenance 
of  the  spur  or  to  compel  its  restoration ;  that  according  to 
these  decisions  they  had  the  absolute  right  to  remove  the  spur 
without  notice  to  any  one  whatever;  that  they  were  not 
bound  to  anticipate  that  the  rulings  of  the  Commission  or 
this  court  would  be  changed ;  and  therefore  it  should  not  have 
been  assumed  by  the  trial  court  that  they  acted  fraudulently 
or  unconscionably. 
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It  is  one  of  the  ancient  maxims  of  equity  jurisprudence 
that  he  who  comes  into  equity  must  come  with  dean  hands. 
The  principle  was  acted  upon  in  the  high  court  of  chancery 
in  England  at  least  as  early  as  1682,  nearly  240  years  ag^o. 
MUdmay  v,  Mildmay,  1  Vernon,  52.  Sometimes  the  maxim 
has  taken  this  form: /'He  that  hath  committed  iniquity  shall 
not  have  equity."    Francis,  Maxims  of  Equity,  7. 

The  rule  has  been  thus  recognized  for  centuries  that  a 
court  of  equity  will  not  interfere  on  behalf  of  a  plaintiff 
whose  own  conduct  in  connection  with  the  same  matter  in 
litigation  has  been  fraudulent,  dishonest,  unconscionable,  or 
in  bad  faith.  It  is  a  wholesome  rule,  the  value  of  which  we 
fully  recognize,  and  the  force  of  which  should  not  be  re- 
laxed. We  find  its  most  common  application  in  actions  for 
specific  performance  where  the  plaintiff  has  practiced  fraud 
in  securing  the  agreement ;  or  in  other  cases  where  the  relief 
sought  by  the  plaintiff  is  inseparably  connected  with  his  own 
prior  fraud ;  or  in  cases  where  an  illegal  contract  has  been 
made  and  one  of  the  parties  to  it  seeks  its  enforcement. 
Although  its  application  is  not  confined  to  these  classes  of 
cases,  if  the  words  "clean  hands"  were  given  their  popular 
meaning  few  corporations  of  long  life  could  find  relief  in 
equity,  and  many,  perhaps  most,  individual  suitors  would 
also  find  the  door  closed. 

The  maxim  under  discussion  is  not  without  its  limitations, 
and  is  not  to  be  applied  arbitrarily  or  contrary  to  settled 
rules  of  equity  jurisprudence.  When  plaintiffs  removed  the 
spur  no  litigation  or  proceeding  relating  to  the  subject  was 
pending.  They  removed  their  own  property  in  a  peaceful 
manner,  claiming  they  had  the  perfect  legal  right  to  do  so, 
and  basing  their  claim  on  decisions  of  the  Railroad  Com- 
mission  and  this  court.  If  the  companies  had  the  absolute 
legal  right  to  take  up  the  spur,  no  one  would  claim  that  to  do 
so  at  any  hour  of  the  day  was  fraudulent  or  unconscionable 
conduct.  We  think  the  same  would  be  true  if  in  good  faith 
they  believed  that  they  had  such  right.    We  are  reinforced 
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in  this  view  by  the  fact  that  for  hundreds  of  years  parties 
have  thus  often  taken  control  of  property  they  deemed  their 
own,  though  expecting  some  objection  might  be  made,  and 
nevertheless  no  case  has  been  cited  and  we  have  found  none 
where  the  clean-hands  doctrine  has  been  applied  to  deny 
them  equitable  relief.  Defendants'  counsel  urge  that  the 
expeditious  haste  with  which  plaintiffs  removed  the  track 
shows  that  they  had  not  confidence  in  their  claim  of  right. 
This  does  not  necessarily  follow.  Parties  may  have  con- 
fidence in  such  claims  of  right  and  yet  take  peaceable  and 
legal  action  to  avoid  litigation,  annoyance,  or  delay. 

It  is  also  urged  that  bad  motives  are  to  be  inferred  from 
the  fact  that  one  of  the  reasons  for  the  removal  of  the  track 
was  the  accommodation  of  the  Beloit  Iron  Works.  If,  as 
they  claim,  plaintiffs  were  acting  strictly  witjiin  their  rights, 
the  reasons  tor  their  conduct  become  quite  immaterial.  A 
somewhat  similar  argument  was  used  in  the  case  of  Chip- 
pewa B.  Co.v.  Durand,  122  Wis.  85, 99  N.  W.  603,  and  was 
overruled. 

Although  there  are  innumerable  cases  denying  suitors 
relief  in  equity  because  of  their  fraudulent  or  unconscion- 
able conduct,  they  seem  to  be,  so  far  as  we  have  found, 
almost  without  exception,  cases  where  the  relief  was  denied 
on  the  final  hearing  and  not  on  preliminary  motions. 

The  order  appealed  from  is  a  preliminary  order  denying  a 
temporary  injunction  which  sought  to  preserve  the  status 
quo  until  final  hearing.  The  rule  which  has  come  to  prevail 
in  this  state  is  well  stated  in  De  Pauw  v.  Oxley,  122  Wis. 
656,  at  p.  659  (100  N.  W.  1028),  as  follows: 

"Where  the  complaint  states  a  cause  of  action  and  the  mo- 
tion papers  disclose  a  reasonable  probability  of  the  plaintiff's 
ultimate  success,  it  is  well  nigh  an  imperative  duty  of  the 
court  to  preserve  the  status  quo  by  temporary  injunction,  if 
its  disturbance  pendente  lite  will  render  futile  in  considerable 
degree  the  judgment  sought,  or  cause  serious  and  irreparable 
injury  to  one  party ;  especially  if  injury  to  the  other  is  slight, 
or  of  character  easily  compensable  in  money;  and  that  the 
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discretion  vested  in  the  court  is  largely  over  the  question  of 
terms  of  the  restraint  and  the  protection  of  rights  by  bonds 
from  one  party  to  the  other." 

It  was  estimated  that  the  cost  of  repairing  the  track  and 
bridge  would  range  from  $2,300  to  $2,400.  If  the  track 
were  restored  and  if  it  should  finally  be  determined  that 
plaintiffs  were  within  their  rights,  much  of  this  expense 
would  be  wasted.  One  of  the  reasons  for  removing  the  track 
was  its  debilitated  condition.  If  the  order  of  the  Commtj-r 
sion  were  complied  with,  new  material  would  be  necessary, 
and  this  reason  for  removal  would  be  nullified  as  an  issue  in 
the  case. 

The  testimony  shows  that  the  damage  of  the  Plow  Com- 
pany,  if  the  status  quo  were  preserved  until  the  trial,  would 
be  slight  and  would  be  covered  by  such  bond  or  undertaking 
as  would  be  required  by  the  court. 

It  seems  probable  that  the  trial  court  would  have  granted, 
the  temporary  injunction  except  for  the  reason  we  have  dis- 
cussed. We  do  not  concur  in  the  view  of  the  court  that 
plaintiffs  should  be  denied  relief  on  the  ground  on  which  the 
decision  was  based.  Since  the  denial  of  the  temporary  in- 
junction during  the  pendency  of  the  litigation  would  cause 
irreparable  injury  to  plaintiffs  and  no  damage  to  defendants, 
we  consider  that  the  status  quo  should  be  preserved  until  the 
trial.  The  question  whether  under  existing  statutes  railroads 
may  remove  spur  tracks  built  at  their  own  expense  without 
applying  to  the  Railroad  Cofnmission  is  one  of  great  im- 
portance both  to  the  railroads  and  to  the  public  and  should 
be  determined  on  its  merits  free  from  extraneous  circum- 
stances. On  that  subject  we  express  no  opinion,  and  nothing 
in  this  decision  is  to  be  construed  as  indicating  any  views  we 
may  entertain  respecting  it. 

By  the  Court. — The  order  appealed  from  is  reversed,  and 
the  cause  is  remanded  with  direction  to  grant  the  temporary 
injunction. 
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On  January  10,  1922,  the  following  opinion  was  filed: 

Per  Curiam.  It  is  orderid  that  the  mandate  in  this  action 
be  amended  in  such  manner  as  to  read  as  follows': 

By  the  Court. — The  order  appealed  from  is  reversed,  and 
the  cause  is  remanded  with  directions  to  grant  the  temporary 
injunction,  and  it  is  ordered  that  costs  be  taxed  in  favor  of 
plaintiffs  in  this  court  against  the  Thompson  Plow  &  Engine 
Company, 
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CASES  DETERMINED 
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January  Term,  1922. 


Farmers'  Co-operative  Packing  Company  of  La  Crosse, 
Respondent,  vs.  Boyd  and  others,  Appellants. 

June  J,  ip2i — January  lo,  1^22. 

Fraud:  Sale  of  packing  plant  to  co-operative  association:  Repre- 
sentations as  to  value:  Duty  of  purchaser  to  investigate:  De- 
gree of  diligence  required:  Special  verdict:  Omitted  issues: 
Disposition  of  case, 

1.  In  an  action  for  damages  sustained  by  reason  of  an  alleged 

conspiracy  on  the  part  of  the  defendants  in  selling  a  packing 
plant  to  a  co-operative  association,  the  evidence  (set  out  in 
the  opinion)  is  considered  not  to  establish  a  cause  of  action. 

2.  Where  the  value  of  property  is  largely  a  matter  of  judgment, 

puffing  of  the  value  by  the  vendor  does  not  make  him  legally 
liable  where  the  purchaser  has  an  opportunity  to  examine  the 
subject  of  the  sale. 

3.  Where  the  attention  of  the  trial  court  was  properly  called  to 

an  issue  tendered  by  the  pleadings  and  such  issue  was  not  sub- 
mitted to  the  jury,  it  can  make  no  finding  thereon  Either  by 
virtue  of  sec.  2858m,  Stats.,  or  otherwise,  and  the  judgment 
rendered  cannot  be  sustained  by  a  presumption  that  findings 
supporting  it  were  made. 

4.  Under  such  circumstances,  where  the  facts  are  undisputed  or  it 

is  clear  that  only  one  proper  conclusion  thei«eon  can  be  reached 
by  reasonable  men,  the  appellate  court  "will  determine  the 
issue ;  but  where  the  evidencfe  as  to  the  issue  is  conflicting  or 
susceptible  of  different  conclusions,  the  case  will  be  reversed, 
and  remanded  with  directions  to  submit  the  issue  to  the  jury. 

5.  A  statement  of  an  agent  of  a  packing  plant  that  it  would  prove 

profitable  in  the  hands  of  the  purchaser  was  an  expression  of 
mere  opinion  as  to  future  success  and  could  not  form  a  basis 
of  misrepresentation. 

6.  Where  the  question  of  value  becomes  a  subject  of  discussion 

between  buyer  and  seller,  the  buyer  is  under  a  duty  to  investi- 
gate where  it  can  be  conveniently  done. 
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7.  Where  plaintiff  was  engaged  in  the  business  of  buying  a  pack- 
ing plant,  it  must  exercise  the  ordinary  and  reasonable  dili- 
gence of  a  buyer  and  had  no  right  to  rely  upon  representations 
of  value  made  by  interested  parties. 

Appeal  from  a  judgment  pf  the  circuit  court  for  La 
Crosse  county:  E.  C.  Higbee,  Circuit  Judge.    Reversed, 

Action  to  recover  damages  sustained  by  plaintiff  by  rea- 
son of  its  purchase  of  the  Langdon-Boyd  Packing  Com- 
pany's plant  situated  at  La  Crosse,  Wisconsin,  at  an  exorbi- 
tant price,  being  induced  thereto  by  an  alleged  fraudulent 
conspiracy  on  the  part  of  the  defendants.  The  defendants 
named  in  the  complaint  were  Andrew  Boyd,  Isabella  Boyd, 
Langdon-Boyd  Packing  Company,  a  corporation,  George 
IV.  Burton,  Frank  P.  Hixon,  Joseph  B,  Funke,  Carl  F. 
Michel,  Henry  Gund,  F.  A.  S.  Price,  Ira  M.  Chryst,  R.  A. 
Hall,  and  the  National  Bank  of  La  Crqsse,  a  corporation. 

The  defendants  Andrew  Boyd,  Langdon-Boyd  Packing 
Company,  F.  A.  S.  Price,  and  R.  A.  Hall  were  not  served 
and  made  no  appearance. 

The  jury  by  a  special  verdict  found  that  ( 1 )  the  defend- 
ants Isabella  Boyd,  George  W,  Burton,  Frank  P.  Hixon, 
/.  5.  Funke,  Carl  F,  Michel,  Andrew  Boyd,  Ira  M.  Chryst, 
F.  A.  S.  Price,  R.  A.  Hall,  and  the  National  Bank  of  La 
Crosse  joined  and  co-operated  with  Andrew  Boyd  in  a  con- 
spiracy to  promote  the  organization  of  the  plaintiff  Farmers!' 
Co-operative  Packing  Company  with  the  purpose  and  intent 
to  cause  the  Langdon-Boyd  Company  to  be  sold  to  said 
plaintiff  corporation  when  formed,  at  the  price  and  in 
accordance  with  the  terms  of  the  proposition  dated  April  14, 
1913,  described  as  Exhibit  10  in  this  case;  that  they,  by 
means  of  false  representations,  concealments,  or  deceits  with 
respect  to  the  value  of  the  assets  of  the  business,  prosperity, 
and  good  will  of  the  Langdon-Boyd  Packing  Company  or 
the  persons  interested  in  such  proposition,  induced  the  pur- 
chase and  acquirement  of  said  plant  and  property  by  the 
plaintiff  corporation;  (2)  the  fair  market  value  of  the  build- 

VoL.  175—18 
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ings,  machinery,  and  real  estate  of  the  Langdon-Boyd  Pack- 
ing Company  acquired  by  the  plaintiff  corporation  on  the 
13th  day  of  June,  1914,  was  $57,200;  and  (3)  the  amount 
paid  out  of  the  corporate  treasury  of  the  plaintiff  corpora- 
tion  as  commission  for  the  sale  of  its  stock  under  the  con- 
tract made  between  Andrew  Boyd  and  F.  A.  S.  Price  was 
$34,497.94. 

It  appeared  that  the  purchase  price  of  the  Langdon-Boyd 
packing  plant,  exclusive  of  stock  and  accounts  receivable, 
was  $122,914.36,  and  the  court  rendered  judgment  for 
plaintiff  for  the  difference  between  such  purchase  price  and 
the  market  value  of  the  plant  as  found  by  the  jury  plus  the 
$34,497.94  paid  as  a  commission  to  Mr.  Price,  in  all  for  the 
sum  of  $101,129.95  damages  and  costs. 

From  such  judgment  the  defendants  Isabella  Boyd,  George 
IV,  Burton,  Frank  P,  Hixon,  J.  B.  Funke,  C.  F,  Michel,  Ira 
M,  Chryst,  and  the  National  Bank  of  La  Crosse  appealed. 

The  defendant  Henry  Gund  was  found  not  to  have  par- 
ticipated in  the  conspiracy.  The  defendant  Burton  was 
president  of  the  National  Bank  of  La  Crosse  and  the  defend- 
ants Hixon,  Funke,  and  Michel  were  directors  thereof.  Bur- 
ton and  the  bank  owned  preferred  stock  in  the  Langdon- 
Boyd  Packing  Company,  hereinafter  called  the  Packing 
Company.  It  was-organized  in  1907  with  a  capital  stock  of 
$100,000  common  and  $50,000  preferred,  all  of  the  par 
value  of  $100  per  share.  Only  about  $34,000  of  the  pre- 
ferred stock  was  issued.  The  common  stock  was  issued  as 
follows:  Andrew  Boyd,  600  shares;  Ann  Langdon,  700 
shares;  John  E.  Langdon,  100  shares;  Isabella  Boyd,  100 
shares.  The  stock  was  issued  in  consideration  of  the  con- 
veyance to  the  corporation  of  the  assets  of  the  Langdon- 
Boyd  Company  partnership  which  had  theretofore  existed, 
and  which  were  valued  at  the  sum  of  $100,000.  The  Pack- 
ing Company  continued  to  operate  from  its  creation  till  the 
sale  to  plaintiff  on  June  13,  1914.  It  was  a  heavy  borrower 
from  the  bank,  its  indebtedness  ranging  from  $26,000  in 
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1907  to  about  $55,000  in  March,  1914,  but  it  was  always 
granted  the  line  of  credit  it  required.  Annual  statements  of 
assets  and  liabilities  were  rendered  to  the  bank  and  they 
always  showed  a  surplus  on  hand,  though  there  was  a  net 
loss  in  1911  of  $635.68.  The  assets  of  the  company  exclu- 
sive of  treasury  stock  ranged  from  $163,819.18  in  1907  to 
$207,728.95  in  1912,  according  to  such  statements.  There  is 
evidertce  tending  to  show  that  the  financial  condition  of  the 
Packing  Company  was  considerably  less  favorable.  It  is  a 
fair  inference  from  all  the  evidence  that  the  years  mentioned 
had  not  been  prosperous  ones  for  the  plant. 

» In  1902  the  American  Society  of  Equity  was  incorporated 
under  the  laws  of  the  state  of  Indiana  with,  among  other 
objects,  that  of  promoting  the  formation  of  co-operative  - 
trading  companies  to  be  organized  for  the  purpose  of  dis- 
tributing farm  products  and  the  necessities  of  life.  As  a 
corporation  it  could  not  operate  a  trading  company  or  plant 
and  this  became  known  to  Boyd  before  the  sale  was  made. 
It  had  a  branch  in  this  state  known  as  the  Wisconsin  Union 
of  the  American  Society  of  Equity.  It  was  not  a  separate 
corporation,  but  was  chartered  by  the  American  Society 
of  Equity  and  had  the  same  objects  as  the  latter.  In  1913-14 
it  had  from  ten  to  fifteen  thousand  members,  and  its  affairs 
were  managed  by  an  executive  board  consisting  of  the  presi- 
dent, vice-president,  and  a  board  of  directors.  Its  president 
was  D.  O.  Mahoney,  vice-president  J.  H.  Carnahan,  secre- 
tary M.  Wesley  Tubbs,  and  its  board  of  directors  were 
J.  H.  Carnahan,  W.  M.  Rowe,  and  C.  E.  Hanson.  During 
the  same  time  Ira  M,  J.  Chryst  of  St.  Croix  county  was 
president  of  the  American  Society  of  Equity. 

J.  H.  Carnahan  was  also  state  organizer  of  the  Wisconsin 
Union,  and  chairman  of  its  packing-plant  committee  and  of 
the  same  committee  of  the  American  Society  of  Equity.  He 
had  been  chairman  of  the  Wisconsin  Union  since  1908.  In 
1909  that  committee  visited  and  inspected  the  Abattoir  Pack- 
ing plant  of  La  Crosse  and  also  inspected  the  Packing  Com- 
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pany  plant  and  spoke  with  Andrew  Boyd  about  the  future  of 
co-operative  packing  plants.  Boyd  expressed  himself  as 
skeptical  in  the  matter. 

In  1912  Camahan  again  visited  the  Packing  Company 
plant,  and  as  a  result  of  a  conference  with  Boyd  the  latter 
stated  that  he  might  consider  a  proposition  to  sell  his  plant 
to  the  Society  of  Equity,  and  he  was  invited  to  appear  before 
the  executive  board  of  the  Wisconsin  Union  to  be  held  at 
Madison  in  March,  1913.  Boyd  attended  the  meeting  and 
made  an  oral  offer  to  sell  the  Packing  Company  plant,  where- 
upon the  board  took  the  following  action : 

"Motion  by  Mr.  Christman  that  a  committee  be  appointed 
by  the  president  to  investigate  the  Langdon-Boyd  packing 
plant  at  La  Crosse,  and,  if  deemed  advisable,  to  work  out 
a  plan  to  take  over  said  plant  and  arrange  for  financing 
same.  Seconded  by  Mr.  Emerton.  Carried.  Chair  ap- 
pointed Mr.  Christman,  Mr.  Carnahan,  and  Mr.  Davidson. 
Motion  made  by  Mr.  Carnahan  that  in  case  Mr.  Davidson 
cannot  serve  upon  this  committee  it  is  the  sense  of  this  com- 
mittee that  D.  O.  Mahoney  be  the  other  member  of  such 
committee.     Seconded  by  Mr.  Christman.     Carried." 

Thereafter  the  committee  thus  appointed  visited  the  Pack- 
ing Company  and  with  the  exception  of  Mahoney  spent  a 
whole  day  examining  the  plant.  After  such  examination 
Boyd  was  requested  to  submit  a  proposition  for  the  sale  of 
the  plant  in  writing  which  he  did  under  date  of  April  14, 
1913,  as  follows  (being  Exhibit  10) : 

"A.  H.  Christman, 

"Menomonie  Falls,  Wisconsin. 
"Dear  Sir:  After  giving  careful  consideration  to  the 
question  of  selling  our  plant  and  business  to  the  Wisconsin 
Society  of  Equity  and  talking  same  over  with  the  other 
common  stockholders,  I  have  decided  it  would  probably  be 
to  the  mutual  advantage  of  myself  and  your  company  to  do 
so.  The  possibilities  in  the  increased  business  here  and  of 
starting  other  plants  when  this  one  shows  the  advantage  of 
such  arrangement,  is  the  incentive  for  this  decision.     We 
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will  sell  and  transfer  the  property  of  our  company  under  the 
following  conditions: 

"Real  estate,  which  includes  the  ground  upon  which  the 
plant  is  now  situated,  the  lots  across  the  street  and  opposite 
the  plant,  and  one  lot  in  the  resident  part  of  the  city,  for 
$30,200;  all  machinery  and  plant  at  the  book  value  of 
$97,771.37  less  depreciation  $5,057.01,  $92,714.36;  live 
stock,  stock  in  trade,  merchandise,  horses,  wagons,  tools,  and 
implements  to  be  fixed  by  inventory  at  time  of  transfer, 
book  accounts  at  face  value,  the  same  to  be  guaranteed  by 
common  stockholders  of  the  Langdon-Boyd  Packing  Com- 
pany. The  good  will  of  our  company  I  consider  of  value,  as 
if  you  wish  to  start  a  new  company  it  would  take  an  invest- 
ment of  about  a  year  to  get  the  plant  built  and  in  operation 
and  another  year  or  more  to  perfect  a  cure,  get  trade  estab- 
lished, and  a  reputation  on  your  goods,  which  would  mean 
a  loss  of  interest  on  the  amount  invested  for  two  years  at 
least,  and  this  would  amount  to  $25,000  or  $30,000.  Our 
plant  IS  a  going  concern,  and  the  day  after  transfer  is  made 
will  be  making  money  on  the  investment. 

"I  will  state  in  this  connection  that  it  is  mutually  agreed 
by  the  common  stockholders  of  the  present  company  that 
if  this  inventory  and  transfer  should  more  than  equal  the  par 
value  of  the  common  and  preferred  stock,  together  with  the 
indebtedness  outstanding  at  time  of  transfer,  that  they 
would  agree  to  accept  such  par  value  and  indebtedness  in 
full  payment. 

"I  wpuld  suggest  that  a  meeting  of  your  executive  board 
be  called  at  once  in  Madison,  and  I  will  come  to  such  meet- 
ing and,  if  all  is  agreeable,  to  start  immediate  and  active  ar- 
rangements for  incorporating  the  new  company  and  placing 
stock. 

"Kindly  let  me  hear  from  you  Pt  once  in  regard  to  this, 
as  after  making  this  decision  I  am  anxious  to  see  the  new 
company  in  active  operation. 

"Yours  truly, 

"Andrew  Boyd." 

"P.  S.  Unanimous  consent  of  all  stockholders  is  neces- 
sarv  to  sell  and  transfer  a  going  stock  comoany,  but  I  have 
no  doubt  but  that  I  can  secure  such  consent." 

At  the  next  meeting  of  the  executive  board,  which  was 
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held  at  Madison  June  6  and  7,  1913,  Boyd's  proposition  was 
submitted  and  it  was  resolved  that,  inasmuch  as  the  board 
considered  it  favorably,  a  committee  be  appointed  to  solicit 
stock  for  the  same.  A  committee  of  six  was  appointed,  one 
of  whom  could  not  serve,  so  Carnahan  appointed  Andrew 
Boyd  a  member,  he  having  shortly  before  joined  the  union. 
A  letter  was  sent  to  each  member  by  the  secretary  stating^ 
that  no  compensation  was  provided  for,  but  that  if  the  deal 
took  tangible  form  a  commission  would  be  allowed  on  all 
stock  sold,  to  be  charged  up  to  promotional  expense.  The 
next  meeting  of  the  executive  board  was  held  at  Milwaukee 
on  the  State  Fair  grounds  September  10,  1913,  at  which 
time  the  first  subscriptions  for  stock  were  taken  and  where 
Boyd  first  met  Ira  M.  /.  Chryst,  who  was  then  the  president 
of  the  American  Society  of  Equity.  He  refused  to  subscribe 
for  stock  until  he  had  looked  into  the  matter  further,  and 
later  in  November  at  St.  Paul  Chryst  told  Carnahan  that  he 
would  assist  if  they  would  incorporate  the  new  company 
under  the  Wisconsin  Co-operative  Association  Law.  Later 
he  visited  the  Packing  Company  plant  and  spent  about  half 
a  day  examining  it  and  expressed  himself  satisfied.  From 
then  on  he  became  an  active  promoter  of  the  plainti(I  com- 
pany, addressing  meetings  and  selling  stock. 

At  the  Milwaukee  meeting  the  board  received  and  ac- 
cepted an  invitation  to  hold  the  next  annual  convention  of 
the  society  at  La  Crosse.  This  was  held  on  December  3,  4, 
and  5,  1913,  and  was  attended  by  over  400  members,  it  being 
generally  known  that  the  question  of  purchasing  the  Packing 
Company  plant  would  come  up  for  action. 

The  convention  was  addressed  by  a  number  of  men, 
among  others  the  mayor  of  La  Crosse,  the  secretary  of  the 
board  of  trade,  the  governor  of  the  state,  the  president  of  the 
Wisconsin  Union,  and  almost  all  of  them  mentioned  the 
prospective  purchase  of  the  Packing  Company  plant  as  a 
desirable  thing  and  worthy  of  consideration. 
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A  committee  consisting  of  J.  H.  Carna|ian,  M.  P.  Laur- 
son,  Ira  M,  /.  Chryst,  A.  O.  Wangen,  James  Allison,  Frank 
Wilde,  and  Ben  Lang  was  appointed  to  make  an  inspection 
of  the  plant  and  report  and  members  generally  were  invited 
to  visit  it,  and  many  did  so.  After  the  committee  had  in- 
spected the  plant  it  made  this  report: 

"We,  your  committee  on  co-operative  packing  plant,  beg 
leave  to  report  as  follows: 

"We  unanimously  recommend  the  establishment  of  a  co- 
operative packing  plant  under  the  co-operative  laws  of  1911. 
We  further  report  that  we,  your  committee,  have  inspected 
tfie  Langdon-Boyd  packing  plant  of  La  Crosse,  which  was 
inspected  and  recommended  by  your  state  board  at  the  board 
meeting  in  July,  1913,  and  we  recommend  that  this  con- 
vention take  such  action  as  will  lead  to  the  completion  of 
the  purchase  proposition  as  submitted  by  Mr.  Boyd  to  our 
executive  board  of  the  Wisconsin  State  Union  at  their  board 
meeting  held  in  Milwaukee  in  September,  1913." 

The  written  proposition  of  Andrew  Boyd  was  read  to  the 
convention  at  the  request  of  a  delegate  and  after  discussion 
the  report  of  the  committee  was  unanimously  adopted.  At 
the  last  session  of  the  convention,  nothing  further  having 
been  done,  upon  motion  of  Mr.  Carnahan  the  packing-plant 
proposition  was  referred  to  the  committee  on  department 
unions  to  report  to  the  convention,  and  that  they  get  the 
stockholders  together  to  organize  the  department  of  the 
packing-plant  proposition.  sThe  committee  on  department 
unions  consisted  of  Ira  M.  /.  Chryst,  Jens  Davidson,  and 
H.  E.  Holmes.  It  met  in  the  evening  and  decided  that  the 
same  committee  that  had  been  handling  the  packing-plant 
proposition  should  continue  with  it. 

A  vigorous  subscription  campaign  followed,  chiefly  under 
the  direction  of  defendant  F.  A.  S.  Price  of  Chicago,  who 
was  hired  by  Boyd  in  early  March,  1914,  to  have  entire 
charge  of  the  selling  of  stock  in  the  new  corporation,  which 
was  to  be  known  as  the  Farmers'  Co-operative  Packing  Com- 
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pany  of  La  Crosse,  with  a  capital  stock  of  $250,000.  The 
form  used  for  the  subscription  of  substantially  all  of  the 
first  $100,000  of  stock  was  as  follows: 

''Farmers  Co-operative  Packing  Company  of  La  Crosse, 
Wisconsin — ^Authorized  capital  $250,000. 

"I  hereby  subscribe  for shares  of  the  capital  stock 

of  the  Farmers  Co-operative  Packing  Company,  and  agree 
to  pay  one  hundred  ($100)  dollars  per  share  for  same  as 
soon  as  the  amount  of  stock  necessary  to  organize  the  cor- 
poration has  been  subscribed,  it  being  understood  that  the 
Farmers  Co-operative  Packing  Company  will,  when  organ- 
ized, take  over  the  plant,  assets,  and  business  of  the  Langdon- 
Boyd  Packing  Company  of  La  Crosse,  Wisconsin,  upon  the 
terms  proposed  to  and  accepted  by  the  executive  board  of  the 
Wisconsin  State  Union  of  the  American  Society  of  Equity 
and  ratified  by  the  Wisconsin  state  convention  of  said  union 
at  La  Crosse,  Wisconsin,  December  3  to  5,  1913." 

A  committee  appointed  by  the  La  Crosse  board  of  trade 
to  solicit  subscriptions  declined  to  do  so  because  some  of  the 
members  thought  the  price  asked  was  too  high,  and  defend- 
ants Boyd  and  Burton  were  so  informed.  Burton  asked  if  it 
was  necessary  that  the  committee  report.  It  never  did  make 
a  report. 

At  Boyd's  request  made  to  Burton  three  of  the  defendants, 
Hixon,  Funke,  and  Michel,  subscribed  for  ten  shares  each  in 
the  new  company,  in  reality  on  behalf  of  the  bank,  which 
turned  in  a  part  of  its  preferred  stock  in  the  Packing  Com- 
pany in  payment.  Later,  April  4th,  Burton,  and  April  30th 
Gund,  subscribed  for  ten  shares  of  stock  each.  The  fact  that 
these  business  men  as  well  as  many  others  not  connected  with 
this  case  subscribed  for  stock  was  widely  advertised  in  the 
La  Crosse  papers,  and  there  was  some  evidence  from  sub- 
scribers of  stock  to  the  effect  that  they  relied  upon  the  good 
business  judgment  of  these  men  in  making  their  subscrip- 
tions, but  others  said  they  did  not. 

In  April,  1914,  Chryst  was  informed  that  sufficient  stock 
had  been  subscribed  to  authorize  the  incorporation  of  the 
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new  company.  The  articles  of  incorporation  were  formu- 
lated by  Tank,  secretary  of  the  American  Society  of  Equity, 
Price,  and  Chryst  from  a  rough  draft  prepared  by  Mr.  Price, 
and  as  adopted  provided  for  an  authorized  capital  stock  of 
$250,000;  that  no  stockholder  could  hold  more  than  $1,000 
of  stock  or  be  entitled  to  more  than  one  vote.  The  incorpora- 
tion was  under  the  provisions  of  sees.  1786^ — 1  to  1786^ — 
17  of  our  Statutes,  and  the  articles  were  executed  April  27, 
1914,  by  Joseph  H.  Carnahan,  Ira  M.  J,  Chryst,  Henry 
Garbers,  Dell  H.  Baker,  and  H.  G.  Tank. 

May  4,  1914,  an  organization  meeting  was  held  at  La 
Crosse,  attended  by  several  hundred  subscribers  of  stock,  at 
which  the  articles  of  incorporation  were  adopted  and  the 
stock  subscriptions  accepted.  The  first  stockholders'  meet- 
ing was  held  immediately  after  the  adjournment  of  the 
organization  meeting  and  was  attended  by  a  like  number  of 
subscribers  of  stock.  At  such  meeting  directors  were  elected, 
eighteen  in  all.  •  The  same  evening  the  first  directors'  meet- 
ing was  held  and  the  following  officers  elected:  Ira  M,  J. 
Chryst  president;  Andrew  Boyd  first  vice-president;  J.  H. 
Carnahan  second  vice-president;  F.  A.  S.  Price  third  vice- 
president  ;  O.  J.  Sorenson  fourth  vice-president ;  A.  O.  Wan- 
gen  fifth  vice-president,  and  A.  W.  Johnson  secretary  and 
treasurer.  Boyd  was  also  unanimously  elected  general 
manager  at  a  salary  of  $2,500  per  year. 

At  this  meeting  the  proposition  for  the  sale  of  the  Pack- 
ing Company  plant  as  contained  in  Exhibit  10  was  then 
presented  to  the  meeting.  Brown,  one  of  the  directors, 
expressed  the  view  that  the  price  was  high  and  that  an  ap- 
praisal be  had.  Boyd  said  he  was  willing  that  his  plant  be 
appraised  by  an  appraisal  company  and  turned  over  to  the 
new  company  at  the  appraised  value  whether  higher  or 
lower  than  his  offer.  Tank,  who  was  present,  suggested 
that  a  motion  be  made  to  accept  a  new  appraisal  and  pay  the 
price  shown  by  it,  but  none  was  made.  Instead,  Boyd's 
original  proposition  was  accepted  unanimously,  and  it  was 
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ordered  that,  as  soon  as  $100,000  had  been  paid  in,  a  special 
meeting  of  the  board  be  called  for  the  purpose  of  making 
the  transfer  of  the  property. 

Upon  the  suggestion  of  Mr.  Tank  the  executive  com- 
mittee, which  had  power  to  act  when  the  board  of  directors 
was  not  in  session,  was  increased  from  five  to  seven  mem- 
bers because  Boyd  as  general  manager,  and  Johnson  who 
worked  under  him  and  was  secretary  and  treasurer,  were 
ex  officio  members  of  such  committee,  Tank  calling  attention 
to  Boyd's  interest  in  making  the  sale. 

In  view  of  the  remarks  of  Mr.  Brown  as  to  the  price  and 
of  Mr.  Tank  as  to  Boyd's  desire  to  sell,  Boyd  tendered  his 
resignation  the  next  day  as  vice-president  and  general  mana- 
ger, sending  a  copy  thereof  to  each  director  and  crfficer,  but 
at  the  Jime  13th  meeting  the  board  of  directors  unanimously 
refused  to  accept  the  resignation.  Such  meeting  was  the 
second  meeting  of  the  board  of  directors  and  lasted  from 
10:40  a.  m.  to  late  in  the  afternoon.  Owing  to  more  sub- 
scriptions having  been  secured,  ten  additional  directors  were 
chosen,  one  of  whom  was  present  and  one  old  director  ab- 
sent, leaving  eighteen  directors  in  attendance.  Early  in  the 
afternoon  a  motion  was  made  to  reconsider  the  motion  of 
May  4th  accepting  the  Boyd  proposition  and  it  was  carried 
by  a  vote  of  12  to  6.  And  by  a  vote  of  11  to  7  the  action 
accepting  the  Boyd  proposition  was  rescinded.  A  discussion 
then  ensued  as  to  the  value  of  the  plant,  some  being  in  favor 
of  a  new  appraisal.  Boyd  repeated  his  offer  made  May  4th 
as  to  a  new  appraisal.  The  directors  had  before  them  ap- 
praisal reports  made  by  F.  R.  Schwalbe,  John  A.  Miller,  and 
Ori  J.  Sorenson,  all  contractors  and  builders  of  good  stand- 
ing in  La  Crosse,  as  to  buildings,  and  as  to  land  by  S.  W. 
Anderson  and  Frank  G.  Roth,  both  engaged  in  the  real-estate 
business  in  La  Crosse,  and  as  to  machinery  by  A.  A. 
Schneider,  an  engineer  in  the  employ  of  the  John  Gund 
Brewing  Company.  The  adoption  of  these  reports  was  car- 
ried by  a  vote  of  10  to  4.    It  was  then  moved  and  seconded 
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that  the  purchase  proposition  as  accepted  May  4th  be  ac- 
cepted and  that  the  officers  of  the  company  be  instructed  to 
make  the  transfer  at  once.  Before  the  motion  was  put, 
Director  Bosshard  from  La  Crosse  tendered  his  resignation 
and  left  the  meeting.  The  motion  passed  with  one  vote  of 
Director  Wolfe  against  it  and  Director  Garbers  not  voting. 

The  transfer  took  place  June  13,  1914,  and  payments  upon 
the  purchase  price  were  made  from  time  to  time  as  late  as 
December,  1914,  and  the  plaintiff  continued  to  operate  the 
plant  from  the  time  it  took  possession  until  the  early  part  of 
1917.  Andrew  Boyd  resigned  as  general  manager  in  August, 
1915,  and  from  then  on  D.  H.  Baker,  who  had  before  been 
superintendent  of  the  plant,  managed  the  affairs  of  the  com- 
pany until  the  early  part  of  1917,  when  it  closed  down.  Since 
then  no  effort  has  been  made  to  operate  the  plant,  but  several 
unsuccessful  efforts  to  get  a  quorum  of  stockholders  for  the 
purpose  of  re-financing  it  were  made  before  this  suit  was  be- 
gun, which  was  in  the  fall  of  1919. 

For  the  appellants  there  were  briefs  by  George  H.  Gor- 
don, Law  &  Gordon  of  La  Crosse  and  Harry  L.  Butler  of 
Madison,  and  oral  argumeitt  by  Mr,  George  H,  Gordon  and 
Mr.  Butler. 

Jesse  E.  Higbee  of  La  Crosse,  C.  W.  Graves  of  Viroqua, 
and  /?.  B.  Graves  of  Sparta,  for  the  respondent. 

The  following  opinion  was  filed  November  15,  1921 : 

ViNjE,  J.  The  foregoing  statement  of  facts  is  an  outline 
statement  only  and  does  not  purport  to  embody  detailed 
facts.  It  does,  however,  contain  the  main  facts  around  which 
the  evidentiary  facts  cluster.  The  complaint  alleged  a  fraud- 
ulent conspiracy  and  the  proof  properly  took  a  wide  range, 
perhaps  in  a  number  of  instances  on  behalf  of  plaintiff  wider ^ 
than  the  rules  of  evidence  permit  even  in  such  cases.  It  is 
therefore  not  practical  in  a  judicial  opinion  to  set  forth  the 
detailed  evidence,  especially  in  a  case  such  as  this,  where  the 
controlling  questions  passed  upon  by  the  court  below  are 
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questions  of  fact  whose  correct  solution  is  of  little  value  to 
the  legal  profession.  But  it  does  not  follow  from  this  that 
all  the  evidence  has  not  received  careful  consideration.  The 
importance  of  the  case,  in  view  of  the  amount  involved  and 
the  stigma  cast  by  the  verdict  upon  the  reputations  of  prom- 
inent business  men  and  farmers  of  the  state,  has  served  to 
emphasize  judicial  duty,  though  it  is  hoped  such  added  em- 
phasis is  not  necessary  in  any  case.  In  addition  to  the  im- 
portance of  the  case,  the  very  exhaustive  and  earnest  briefs 
and  oral  arguments  of  counsel  on  both  sides  not  only  incited 
but  materially  assisted  judicial  inquiry. 

A  careful  study  of  the  case  has  been  made  by  each  mem- 
ber of  the  court  with  the  result  that  it  is  its  best  judgment 
that  no  cause  of  action  exists  in  favor  of  plaintiff  against 
the  appealing  defendants  or  against  any  of  them. 

It  is  the  settled  law  of  both  England  and  America  that  a 
buyer  is  required  to  notice  such  qualities  of  the  goods, pur- 
chased as  are  reasonably  within  his  observation,  and  this  is 
especially  true  as  to  value,  whith  is  largely  a  matter  of  judg- 
ment, and  hence  though  value  be  puflfed  by  the  vendor  such 
puffing  does  not  render  him  legally  liable  where  the  pur- 
chaser has  an  opportunity  to  examine  the  subject  of  the  sale. 
2  Kent,  Comm.  (14th  ed.)  478;  Story,  Sales  (3d  ed.) 
§  348 ;  1  Bouv.  Law  Diet.  438. 

It  will  be  noticed  that  the  special  verdict  did  not  submit 
to  the  jury  the  issue  as  to  whether  or  not  plaintiff  in  fact 
relied  upon  the  representations  made  by  the  defendants  or 
whether  it  was  justified  in  relying  upon  them,  though  such 
issue  was  tendered  by  the  pleadings  and  was  requested  by 
the  defendants  to  be  submitted  to  the  jury.  Where  the  trial 
court's  attention  is  properly  called  to  an  issue  and  it  is  not 
submitted  to  the  jury  it  can  make  no  finding  thereon  either 
by  virtue  of  sec.  2858m,  Stats.,  or  otherwise,  and  the  judg- 
ment rendered  cannot  be  sustained  by  the  presumption  that 
findings  supporting  the  judgment  were  made.  Habhegger 
V,  King,  149  Wis.  1,  135  N.  W.  166 ;  Murray  v.  Paine  L.  Co. 
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155  Wis.  409,  144  N.  W.  982.  Such  assumed  findings  can 
support  the  judgment  only  in  cases  where  the  attention  of 
the  trial  court  has  not  been  called  to  the  issue.  Sec.  28S8m, 
Stats. 

In  cases  where  the  evidence  as  to  the  issue  thus  omitted 
is  conflicting  or  susceptible  of  different  conclusions,  the  case 
will  be  reversed  and  remanded  with  directions  to  submit 
such  issue  to  the  jury.  But  where  the  facts  are  undisputed,  or 
it  is  clear  that  only  one  proper  conclusion  thereon  can  be 
reached  by  reasonable  men,  this  court  will  determine  such 
issue  and  dispose  of  the  case  accordingly. 

It  is  our  conclusion  that  the  question  whether  the  plaint- 
iff had  a  right  to  rely  upon  the  representations  made  by  the 
defendants  as  to  the  value  of  the  plant  must  be  answered  in 
the  negative  upon  practically  undisputed  testimony. 

It  appears  that  at  the  directors'  meeting  of  May  4,  1914, 
one  of  the  directors,  Mr.  Brown,  expressed  the  view  that 
the  price  asked  was  too  high  and  that  an  appraisal  be  had. 
Mr.  Boyd  consented  to  a  new  appraisal  provided  the  price 
fixed  by  the  appraisers  should  be  the  purchase  price.  The 
directors  did  not  desire  an  appraisal  but  voted  unanimously 
to  accept  Boyd's  written  proposition.  At  the  June  meeting 
when  the  plant  was  finally  bought,  the  question  of  price  be- 
came a  subject  of  such  heated  debate  that  one  of  the  direc- 
tors, Mr.  BossKard,  resigned  and  left  the  meeting.  The  same 
offer  as  to  an  appraisal  was  again  made  by  Boyd  but  re- 
jected. The  directors  had  before  them  the  appraisals  men- 
tioned in  the  statement  of  facts;  they  had  the  report  of  a 
number  of  committees  who  had  previously  examined  the 
plant,  but  above  all  they  had  the  plant  before  them ;  that  is, 
it  was  near  by,  open  to  their  inspection,  and  a  number  of 
them  had  inspected  it.  Under  such  circumstances  they  had 
no  right  to  rely  upon  the  written  offer  as  to  value.  It  is 
claimed,  but  not  proven,  that  the  book  value  given  in  Ex- 
hibit 10  was  too  great.  Concede  that  it  was.  The  plant  was 
there,  had  been  inspected,  and  no  claim  is  made  that  Boyd 


558        SUPREME  COURT  OF  WISCONSIN.     [Jan. 

Farmers*  Co-operative  P.  Co.  v.  Boyd,  175  Wis.  544. 

did  not  invite  inspection  or  that  he  sought  to  conceal  or  mis- 
represent the  condition  of  any  corporate  part  of  the  plant. 
His  vievsr  that  it  would  prove  profitable  in  the  hands  of  plaint- 
iflf  was  the  expression  of  a  mere  opinion  as  to  future  success 
and  could  not  form  the  basis  of  a  misrepresentation.  The 
law  is  well  settled  that  where  the  question  of  value  becomes 
a  subject  of  discussion  between  buyer  and  seller,  the  duty  to 
investigate  follows  where  an  investigation  can  conveniently 
be  had.  In  O'Day  v,  Meyers,  147  Wis.  549,  554,  133  N.  W. 
605,  the  rule  is  thus  stated: 


"It  is  elementary  that  mere  representations  as  to  value, 
where  the  purchaser  is  presumed  competent  to  judge  thereof 
and  has  full  opportunity  to,  and  does,  examine  the  property 
to  be  purchased,  do  not  constitute  false  representations  en- 
titling the  purchaser  to  rescind  on  that  ground,  evefi  though 
relied  upon  by  him.  Such  representations  as  to  value  consti- 
tute nothing  more  than  the  mere  opinion  of  the  seller,"  citing 
a  large  number  of  Wisconsin  cases.  See,  also,  /.  H,  Clark 
Co,  V,  Rice,  127  Wis.  451,  106  N.  W.  231;  Morgan  v. 
Hodge,  145  Wis.  143,  129  N.  W.  \09^?>  \  Miranovitz  v.  Gee, 
163  Wis.  246, 157  N.  W.  790;  Karls  v.  Drake,  168  Wis.  372, 
170  N.  W.  248;  Szvobodav,  Rubin,  169  Wis.  162,  170  N. 
W.  955. 

In  12  Ruling  Case  Law,  p.  361,  the  rule  is  expressed  as 
follows : 

"Where  a  party  to  whom  representations  are  made  is  put 
upon  inquiry  by  his  knowledge  of  the  facts  and  undertakes 
to  make  an  investigation  of  his  own,  and  the  other  party  does 
nothing  to  prevent  this  investigation  from  being  as  full  as 
the  investigator  chooses  to  make  it,  the  investigator  will  not 
usually  be  heard  to  say  that  he  had  the  right  to  rely  on  such 
representations." 

Here  the  plaintiff  had  convenient  opportunity  for  full 
examination  as  to  conditicxi  and  value  of  the  plant.  It  is 
only  where  there  is  no  opportunity  for  adequate  examina- 
tion that  the  purchaser  may  rely  upon  representations  made. 
Ohrmundt  v.  Spiegelhoff,  ante,  p.  214, 184  N.  W.  692.  Thus, 
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much  that  plaintiff  contends  for  may  be  true  and  yet  legal 
Iftibility  on  the  part  of  the  appealing  defendants  may  not 
follow  if  it  is  shown  that  plaijntiff,  before  making  the  pur- 
chase, had  its  attention  called  to  the  high  price  and  had  an 
opportunity  to  ascertain  the  truth  with  respect  thereto  but 
refused  or  neglected  to  do  so.  In  such  event  it  must  abide 
the  consequences  of  its  voluntary  act  even  though  it  be  a 
corporation  and  even  though  its  directors  may  have  been 
quite  ignorant  of  the  value  of  packing  plants.  If  they  were 
ignorant  it  was  their  duty  to  inform  themselves.  Plaintiff 
was  engaged  in  the  business  of  buying  such  a  plant  and  was 
chargeable  with  the  duty  to  exercise  the  ordinary  and  reason- 
able diligence  of  a  buyer.  Ohrmundt  v.  Spiegelhoff,  ante, 
p.  214, 184  N.  W.  692.  It  thus  appears  that  plaintiff  had  no 
right  to  rely  upon  any  representations  made  by  the  defend- 
ants and  that  therefore  it  has  no  cause  of  action  against 
them. 

The  opinion  might  well  end  here,  for  the  legal  ground 
upon  which  the  decision  of  this  court  is  based  is  as  stated. 
But  in  view  of  the  gravity  of  the  charges  made  by  plaintiff 
against  the  defendants  we  deem  it  proper  to  state  that  we 
are  also  of  the  view  that  no  conspiracy  was  shown  in  which 
any  of  the  answering  defendants  participated.  In  coming  to 
such  conclusion  the  court  has  not  been  unmindful  of  the 
weight  that  should  be  given  to  the  verdict — especially  when 
approved  by  the  trial  court.  Nor  has  it  ignored  the  fact  that 
fraud  and  conspiracy  is  usually  proved  by  circumstantial 
evidence  and  that  it  may  be  satisfactorily  shown  by  a  com- 
bination of  circumstances  none  of  which  alone  has  much 
probative  force.  Our  conclusion  has  been  reached  not  so 
much  because  of  the  weakness  of  disputed  evidentiary  facts 
which,  but  for  other  undisputed  evidence,  the  jury  might 
well  resolve  in  favor  of  the  plaintiff,  but  because  of  the  posi- 
tive evidence  that  the  organization  of  the  plaintiff  was  in- 
stituted by  the  farmers  themselves  for  the  purpose  of  build- 
ing or  purchasing  a  co-operative  packing  plant,  notwith- 
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Standing  the  fact  that  in  the  early  proceedings  the  purchase 
of  the  Packing  Company  became  the  probable  objective  <5f 
the  organization.  Such  conclusion  is  further  strengthened 
by  the  fact  that  plaintiff  operated  the  plant  for  two  years 
and  a  half  and  then  waited  another  two  years  before  be- 
ginning action.  Long  before  it  ceased  to  operate  the  plant 
it  knew  its  condition  at  the  time  of  purchase,  yet  it  made  no 
claim  that  it  had  paid  too  much.  Boyd  ceased  to  be  connected 
with  the  plaintiff's  plant  in  1915,  aiid  from  then  on  it  can- 
not be  argued  that  plaintiff  was  still  in  the  clutch  of  the 
alleged  conspiracy.  That  plaintiff  failed  to  make  the  plant 
a  profitable  one  may  be  due  to  many  causes.  Its  loss  of 
$60,000  worth  of  meat  in  one  year,  due  to  inadequate  re- 
frigeration, may  spell  poor  management.  Its  lack  of  success, 
together  with  that  of  many  other  co-operative  ventures, 
which  is  a  matter  of  common  knowledge,  may  indicate  that 
man  is  not  yet  altruistic  enough  to  make  them  financially 
successful.  But  the  success  or  failure  of  plaintiff's  plant 
has  only  an  indirect  bearing  on  the  question  whether  plaint- 
iff was  induced  by  actionable  fraud  or  conspiracy  to  pay 
too  much  for  it.  If  it  was,  it  is  entitled  to  its  lawful  damages. 
If  it  was  not,  it  is  immaterial  whether  it  was  a  success  or 
failure. 

The  substance  of  the  claim  of  plaintiff  is  this:  The  de- 
fendants, for  the  purpose  of  securing  a  grossly  excessive 
price  for  the  Packing  Company  plant  whereby  the  owners 
and  the  creditors  would  be  fully  reimbursed  for  their  invest- 
ment, conceived  the  scheme  of  forming  a  co-operative  cor- 
poration under  the  laws  of  Wisconsin  and  selling  the  plant 
to  them  for  such  grossly  excessive  price.  As  evidence  of 
such  scheme  the  activities  of  Boyd,  Chryst,  Carnahan,  Ma- 
honey,  and  of  the  appellant  defendants  in  the  creation  of  the 
plaintiff  corporation  is  relied  upon.  That  Boyd,  Chryst,  Car- 
nahan, and  Mahoney  were  active  in  the  formation  of  the 
plaintiff  corporation  is  well  established.  But  of  these  Chryst 
is  the  only  appellant.     Mahoney  and  Carnahan  as  well  as 
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many  other  members  and  officers  of  the  American  Society 
of 'Equity  or  of  the  Wisconsin  Union  thereof,  who  were  also 
very  active,  were  not  even  made  defendants.  The  strongest 
evidence  to  show  connection  with  the  alleged  conspiracy  on 
the  part  of  the  bank  officers  is  claimed  to  be  the  fact  that 
they  took  stock  in  the  plaintiff  corporation  in  their  own 
names  when  the  bank  was  the  real  owner  thereof ;  that  they 
sold  it  before  plaintiff  became  insolvent ;  and  that  they  per- 
mitted a  publication  of  their  names  in  the  La  Crosse  papers 
as  subscribers  of  stock ;  also  the  fact  that  Burton  expressed 
the  opinion  that  the  purchase  price  was  a  stiff  one  and  that 
he  thought  Boyd  had  better  sell  for  $60,000  .if  he  could  get 
no  more,  and  that  Boyd  paid  for  the  five  shares  of  stock 
subscribed  by  Chryst,  and  the  fact  that  the  first  $85,000  paid 
on  the  purchase  price  was  paid  into  the  bank  to  liquidate  its 
indebtedness  and  that  of  preferred  stockholders  in  the  Pack- 
ing Company.  As  further  proof  of  a  conspiracy  it  is  shown 
that  the  subscription  blank  used  early  in  the  formation  of 
the  plaintiff  spoke  of  the  purchase  of  the  Packing  Company 
plant,  that  Chryst  spoke  of  such  purpose  in  a  letter  during  the 
early  organization  proceedings.  These  are  the  main  claims 
made  showing  fraud.  Many  others  are  claimed  to  exist,  and 
the  argument  made  on  behalf  of  plaintiff  is  strong  and  per- 
suasive, but  we  deem  the  conclusion  it  seeks  to  reach  is  not 
sustained  by  the  evidence. 

The  testimony  as  to  the  value  of  the  Packing  Company 
took  a  wide  range.  By  some  witnesses  it  was  placed  less 
than  the  value  found  by  the  jury  and  by  some  as  high  as  the 
price  paid.  It  must  therefore  be  assumed  as  a  verity  that  the 
value  found  by  the  jury  has  support  in  the  evidence  and  can- 
not be  disturbed.  But  the  very  fact  that  there  was  such  great 
difference  in  opinion  as  to  value  by  presumably  competent 
and  disinterested  witnesses  has  a  very  direct  bearing  upon 
the  question  of  fraud,  for  where  competent  honest  men  may 
differ,  fraud  cannot  be  so  unerringly  inferred  from  a  pur- 
chase made  within  the  limits  of  the  testimony.  The  apprais- 
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als  made  by  the  men  referred  to  in  the  statement  of  facts, 
and  which  were  adopted  by  plaintiff  as  a  basis  for  the  price, 
showed  the  plant  to  be  worth  substantially  what  was  paid 
for  it. 

But  as  before  stated,  the  basis  of  our  decision  lies  in  the 
fact  that  plaintiff  through  committees  of  its  own  had  sev- 
eral times  inspected  the  plant  for  the  purpose  of  ascertaining 
its  value  before  the  second  directors'  meeting  when  the  pur- 
chase was  finally  decided  upon;  that  at  such  meeting  the 
value  of  the  plant  became  a  subject  of  sharp  controversy; 
that  the  plant  was  close  at  hand  and  open  to  inspection  before 
purchase;  that. the  directors,  notwithstanding  the  fact  they 
had  their  attention  called  to  the  price,  the  adverse  interest  of 
Boyd  and  Johilson,  nevertheless  were  satisfied  to  go  on  and 
complete  the  purchase  relying  upon  inspections  already  made 
by  its  committees  and  upon  appraisals  before  them.  Under 
such  circumstances,  in  the  absence  of  any  false  representa- 
tions made  by  the  defendants — and  there  are  none  except 
perhaps  as  to  the  book  value  of  the  plant, — plaintiff  must 
be  held  to  have  acted  upon  its  own  judgment,  and  if  it  erred 
it  must  bear  the  consequences.  It  will  not  do  to  say  that 
plaintiff's  directors  were  ignorant  as  to  the  value  of  packing 
plants.  They  had  it  within  their  power,  and  it  was  their  duty 
to  the  stockholders,  to  inform  themselves  before  making  a 
purchase.  They  had  informed  themselves  and  they  made 
further  investigations  that  day  by  waiting  for  the  appraisals 
mentioned  before  acting.  Boyd's  offer  to  have  a  new  ap- 
praisal to  determine  the  price  was  twice  repeated.  The  fact 
that  he  asked  a  high  price  for  the  plant,  in  the  absence  of 
false  representations,  and  with  full  opportunity  to  inspect, 
does  not  constitute  fraud.  Neither  is  a  creditor  guilty  of 
fraud  because  he  knows  his  debtor  is  endeavoring  to  sell 
his  property  at  a  high  price  where  the  creditor  makes  no  rep- 
resentations of  his  own  in  regard  to  the  matter. 

But  it  IS  claimed  by  plaintiff  that  the  fact  that  the  direc- 
tors of  the  bank  subscribed  for  stock  in  the  plaintiff  com- 
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pany  shows  a  participation  in  the  fraud,  and  especially  the 
fact  that  they  disposed  of  their  stdck  at  an  early  day. 

Courts  should  deal  with  practical  matters  in  a  practical 
way.  La  Crosse  was  a  city  of  about  30,000  people.  A  large 
co-operative  farmers'  packing  plant  was  to  be  established.  A 
drive  was  made  for  that  purpose,  meetings  were  held.  News- 
papers were  full  of  the  enterprise.  The  defendants  referred 
to,  Burton,  Hixon,  Funke,  Gund,  and  Michel,  were  old  and 
prominent  business  men  of  the  city,  which  depended  for  its 
prosperity  largely  upon  the  farmers.  Let  one  of  the  wit- 
nesses, not  a  defendant,  tell  why  subscriptions  were  madg  by 
the  business  men  of  La  Crosse.  Mr.  Doerflinger,  president 
of  the  board  of  trade,  testified  as  follows: 

"I  subscribed  for  $1,000  stock  in  that  enterprise  because 
I  was  solicited.  Naturally,  I  thought  it  a  good  thing;  and 
as  president  of  the  board  of  trade  and  as  a  merchant  here,  we 
are  always  looking  for  things  that  are  going  to  help  the  town. 
I  did  believe  it  was  going  to  benefit  the  city,  because  when 
Mr.  Chryst  was  here  he  gave  us  very  good  explanations ;  told 
us  the  places  where  they  made  big  successes,  the  organiza- 
tions of  that  kind.  I  did  think  and  believe  today  that  if  it 
had  been  well  managed  it  would  have  been  a  good  thing  for 
the  city  of  La  Crosse;  we  thought  that  if  this  was  well 
managed  it  would  prove  a  big  thing  for  La  Crosse.  Mr. 
Brayton  solicited  my  subscription.  Mr.  Brayton  was  editor 
of  the  Tribune.  This  is  how  he  solicited  my  subscription : 
The  thing  didn't  take  a  start  very  easy,  so  Mr.  Brayton 
called  me  up.  He  says:  'Mr.  Doerflinger,  you  will  have  to 
get  on  this  list  and  start  the  thing  moving.'  He  says,  'You 
are  president  of  the  board  of  trade,  and  of  course  the  first 
thing  people  ask,  "What  is  Doerflinger  doing ;  he  is  hollering 
his  head  off  about  this  thing,  now  what  is  he  doing?"  '  Well 
of  course,  I  put  myself  down  for  a  thousand  dollars." 

Who  can  doubt  the  truth  of  Mr.  Doerflinger's  statements  ? 

The  defendants  gave  substantially  the  same  reasons  for 
their  subscriptions,  namely,  that  they  thought  it  would  be  a 
good  thing  for  the  town;  that  they  were  expected  to  sub- 
scribe and  did  so.   Later  they  sold  their  stock,  but  that  was 
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when  it  was  selling  for  more  than  par  and  Hall  had  sold 
more  stock  than  he  could  deliver  and  came  to  Burton  to  help 
him  out  with  his  stock.    Plaintiff's  executive  committee  on 

4 

May  4,  1914,  voted  that  after  the  sale  of  the  first  $100,000 
the  next  $50,000  should  be  sold  at  $105,  and  the  next 
$50,000  at  $110,  and  the  next  $50,000  at  $115.  The  stock 
sold  for  above  par  the  next  fall,  and  some  of  the  defendants 
resold  their  stock,  Burton  for  the  reason  stated.  No  badge 
of  fraud  or  conspiracy  is  perceived  either  in  the  subscription 
or  resale  of  stock..  Of  course  later,  after  the  stock  became 
worthless — a  contingency  not  probable  at  the  time  of  sale, — 
it  can  easily  by  argument  be  made  to  assume  a  sinister  aspect. 
But  conduct  should  be  judged  by  the  circumstances  as  they 
appear  at  the  time  and  not  by  subsequent  events. 

As  before  stated,  Ckryst  was  president  of  the  American 
Society  of  Equity,  Carnahan  was  president  of  the  Wiscon- 
sin Union  and  chairman  of  the  packing-plant  committee  of 
both  organizations.  D.  O.  Mahoney  was  county  judge  of 
Vernon  county  and  for  six  or  seven  years  president  of  the 
Wisconsin  Union  of  the  American  Society  of  Equity.  All 
these  men  were  eager  for  a  co-operative  packing  plant  and 
worked  zealously  for  it  without  remuneration,  except  that 
Chryst  received  a  few  shares  of  stock  from  Boyd,  who 
wanted  to  reimburse  him  in  part  for  his  time  and  services. 
That  such  men  should  betray  their  trust  to  the  organization 
that  had  honored  them  with  the  highest  offices  at  their  com- 
mand is  not  very  credible ;  that  they  should  do  it  without  any 
substantial  compensation  is  highly  incredible.  It  may  have 
been  a  case  where  their  zeal  outran  their  judgment.  Thdt 
often  happens  to  the  best  of  men.  Certain  it  is  that  during 
the  period  mentioned  there  was  great  activity  among  the 
farmers  in  the  formation  of  their  co-operative  enterprises. 

That  the  officers  of  the  bank  should  have  joined  in  a  con- 
spiracy to  defraud  the  farming  community  upon  whose 
prosperity  their  bank  ultimately  depended  does  not  seem 
plausible  unless  a  very  strong  motive  is  shown.  The  motive 
claimed  is  that  in  that  way  the  bank  could  secure  the  pay- 
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ment  of  the  indebtedness  of  $55,000  which  the  Packing 
Company  owed  the  bank.  The  force  of  this  motive  becomes 
less  apparent  when  it  is  remembered  that  the  value  put  upon 
the  plant  by  the  jury  plus  the  other  assets  of  the  company 
was  ample  to  take  care  of  this  indebtedness  and  practically 
of  the  whole  indebtedness  of  the  plant.  There  is  no  proof 
that  Isabella  Boyd  said  or  did  anything  to  aid  the  alleged 
conspiracy  except  to  subscribe  for  some  stock  in  the  plaintiff 
company.  She  was  Boyd's  sister  and  had  been  his  book- 
keeper. The  chief  argument  to  show  her  guilt  is  based  upon 
the  fact  that  she  did  not  testify  at  the  trial  though  present. 
Her  failure  so  to  do  is  not  of  itself  a  sufficient  basis  for  find- 
ing her  guilty.  Verdicts  should  rest  upon  more  substantial 
grounds. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  dismissing  the  complaint 
upon  the  merits. 

Owen  and  Jones,  JJ.,  dissent. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
January  10,  1922. 


Chicago,  Milwaukee  &  St.  Paul  Railway  Company, 
Respondent,  vs.  McGinley,  Apjiellant. 

September  2^,  ip2i — January  lo,  ip22. 

Courts:  Concurrent  jurisdiction  of  state  and  federal  courts:  Federal 
Employers^  Liability  Act:  Injunction  by  state  court  against 
proceeding  in  foreign  court:  Differences  in  procedure  as 
ground  for  injunction:  Difficulty  in  presenting  case:  Attor^ 
neys:  "Ambulance  chasing" 

1.  Whenever  Congress  gives  a  right  which  by  its  terms  is  not 
exclusively  confined  to  the  jurisdiction  of  the  federal  courts, 
such  right  may  be  enforced  by  a  state  court ;  and  the  jurisdic- 
tion of  the  state  court  is  concurrent  with  that  of  the  federal 
court. 
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2.  Under  the  federal  Employers*  Liability  Act  of  April  22^  1908, 

sec.  6,  as  amended  by  the  act  of  April  5,  1910,  sec.  1,  the  state 
courts  have  concurrent  jurisdiction  with  the  federal  courts, 
such  act  merely  recognizing  the  prior  existing  jurisdiction  of 
the  state  courts. 

3.  The  federal  act  as  amended  does  not  prohibit  a  state  court  from 

regulating  the  conduct  of  its  own  citizens  by  injunction  so  as 
to  prevent  hardship,  oppression,  or  fraud. 

4.  Equity  may  enjoin  a  citizen  of  this  state  from  prosecuting  an 

action  for  personal  injuries  against  a  railroad  company  under 
the  federal  act  in  the  courts  of  another  state  where  it  is  neces- 
sary to  prevent  hardship,  oppression,  or  fraud. 

5.  The  deprivation  of  the  privilege  of  examining  an  adverse  party 

before  trial  as  provided  by  sec.  4096,  Stats.,  does  not  work 
such  hardship,  oppression,  or  fraud  as  will  warrant  enjoining 
a  citizen  of  this  state  from  prosecuting  an  action  under  the 
federal  act  in  Minnesota  where  there  was  no  such  privilege, 
both  parties  being  on  the  same  basis  in  this  regard. 

6.  A  citizen  of  Wisconsin  will  not  be  enjoined  from  prosecuting  an 

action  under  the  federal  Employers'  Liability  Act  in  the  courts 
of  Minnesota  because  of  the  fact  that  in  that  state, a  verdict 
may  be  rendered  by  ten  jurymen  or  because  the  jury  will  not 
have  an  opportunity  to  examine  the  premises.  Under  such 
act  the  injured  employee  may  bring  his  action  in  a  district 
wherein  the  railroad  company  is  doing  business. 

7.  A  court  of  equity  is  not  warranted  in  enjoining  a  citizen  of  this 

state  from  prosecuting  in  a  sister  state  an  action  for  personal 
injuries  sustained  in  Wisconsin  on  the  ground  that  a  large 
number  of  the  witnesses  reside  in  this  state,  making  necessary 
the  taking  of  their  depositions  instead  of  oral  testimony. 

8.  Nor  will  injunction  lie  because  of  allegations  that  his  counsel 

in  such  other  state  has  been  guilty  of  unprofessional  conduct, 
where  such  matter  is  denied  generally  and  has  not  been 
established. 

Appeal  from  an  order  of  the  circuit  court  for  Rock 
county:   George  Grimm,  Circuit  Judge.  Reversed, 

The  appeal  is  from  an  order  perpetually  restraining  and 
enjoining  the  defendant  from  maintaining,  carrying  on,  or 
prosecuting  an  action  begun  by  the  defendant  against  the 
plaintiff  in  the  district  court  of  Renville  county,  in  the  state 
of  Minnesota,  and  from  maintaining  or  prosecuting  any  ac- 
tion in  any  court  or  place  outside  or  beyond  the  limits  of  the 
state  of  Wisconsin,  for  personal  injuries  sustained  by  the 
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defendant  in  the  city  of  Janesville,  Rock  county,  Wiscon- 
sin. 

The  facts  are  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Dofvis  &  Michel 
of  Minneapolis,  attorneys,  and  Jeffris,  Mouat,  Oestreich, 
Avery  &  Wood  of  Janesville,  of  counsel ;  and  the  cause  was 
argued  orally  by  Ernest  A,  Michel  and  L.  A.  Avery. 

For  the  respondent  there  was  a  brief  by  H.  /.  Killilea  of 
Milwaukee  and  Nolan  &  Dougherty  of  Janesville,  and  oral 
argument  by  Mr.  Killilea.      , 

The  following  opinion  was  filed  November  15,  1921: 

DoERFLER,  J.  The  part  of  the  injunctional  order  com- 
plained of  is  as  follows: 

"It  is  ordered  that  the  defendant,  Clarence  S.  McGinley, 
his  agents,  attorneys,  and  employees,  be  and  they  are  per- 
petually restrained  and  enjoined  from  maintaining,  carry- 
ing on,  or  prosecuting  any  suit  or  procedure  by  him,  now 
instituted  in  the  state  of  Minnesota,  against  the  Chicago, 
Milwaukee  &  St.  Paid  Railway  Company,  because  of,  or  on 
account  of,  any  injury  sustained  by  said  Clarence  S.  McGin- 
ley on  or  about  the  12th  day  of  June,  1920,  at  the  city  of 
Janesville,  Rock  county,  in  the  state  of  Wisconsin,  and  said 
defendant,  his  agents  and  attorneys,  are  perpetually  re- 
strained and  enjoined  from  prosecuting  or  assisting  in  the 
prosecution,  or  in  any  manner  trying  the  case  of  Clarence  S. 
McGinley  against  the  Chicago,  Mihvaukee  &  St.  Paul  Rail- 
way Company,  now  pending  in  the  district  court  of  Renville 
county,  in  the  state  of  Minnesota,  and  the  said  Clarence  S. 
McGinley,  defendant  herein,  is  restrained  and  enjoined  per- 
petually from  in  any  manner  assisting  or  engaging  in  the 
prosecution  of  said  suit,  so  instituted  in  the  state  of  Minne- 
sota by  him  against  the  Chicago,  Mihvaukee  &  St.  Paul 
Railway  Company,  ana  said  Clarence  S.  McGinley,  defend- 
ant herein,  is  restrained  and  perpetually  enjoined  from  main- 
taining, instituting,  conducting,  or  prosecuting  any  action  to 
recover  for  said  injury  received  in  the  city  of  Janesville, 
Rock  county,  Wisconsin,  on  or  about  the  12th  day  of  June, 
1920,  in  any  court  or  place  outside  and  beyond  the  limits  of 
the  state  of  Wisconsin." 
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The  defendant,  at  the  time  he  sustained  the  injuries  here- 
in referred  to  and  at  all  times  herein  mentioned,  was  a  resi- 
dent of  Rock  county,  Wisconsin,  and  on  or  about  June  12, 
1920,  was  engaged  as  an  employee  of  the  plaintiff  as  a  box 
packer  and  oiler  in  the  yards  of  the  plaintiff  company  in  the 
city  of  Janesville,  in  said  Rock  county,  and  while  so  em- 
ployed sustained  severe  personal  injuries.  The  action  of  the 
defendant  is  based  upon  the  federal  Employers'  Liability  Act 
of  Congress. 

The  plaintiff,  at  all  times  referred  to  herein,  was  and  is 
a  railway  corporation,  chartered  and  existing  under  the  laws 
of  the  state  of  Wisconsin. 

Some  time  after  the  happening  of  the  accident  resulting 
in  defendant's  injury  the  defendant  brought  the  action  above 
referred  to  against  the  plaintiff  in  said  Renville  county, 
Minnesota,  and  such  action  was  pending  in  such  county  at 
the  time  of  the  commencement  of  this  action.  The  grounds 
for  injunction  set  forth  in  the  complaint  are  substantially 
as  follows: 

1.  That  the  necessary  and  material  witnesses  of  the  plaint- 
iff, being  about  fifteen  in  number,  reside  in  the  city  of  Janes- 
ville, Wisconsin. 

2. '  That  the  county  of  Renville,  Minnesota,  where  the  de- 
fendant brought  his  action,  is  approximately  500  miles  from 
the  city  of  Janesville,  where  the  accident  occurred. 

3.  That  if  the  action  be  tried  in  Minnesota,  in  said  Ren- 
ville county,  the  plaintiff  cannot  have  its  witnesses  present 
and  will  be  deprived  of  having  them  testify  personally  before 
a  jury. 

4.  That  the  plaintiff  will  be  deprived  of  the  privilege  of 
having  the  jury  view  the  premises. 

5.  That  a  verdict  in  Minnesota  may  be  rendered  by  ten 
concurring  jurors,  and  that  a  unanimous  verdict  of  twelve 
jurors  is  required  in  Wisconsin. 

6.  That  the  plaintiff,  if  the  action  is  tried  in  Minnesota, 
will  be  deprived  of  the  privilege  of  examining  the  defend- 
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ant  under  and  pursuant  to  the  provisions  of  sec.  4096  of  the 
Statutes  of  Wisconsin  previous  to  trial. 

7.  That  the  action  is  wrongfully  brought  in  the  state  of 
Minnesota  by  the  defendant  for  the  purpose  of  securing  an 
unjust  advantage  over  the  plaintiff. 

8.  That  the  expense  of  trying  the  action  in  Minnesota 
will  be  greater  than  if  the  cause  is  tried  in  Wisconsin. 

9.  That  the  plaintiff  will  be  inconvenienced  if  the  case  be 
tried  in  Minnesota. 

10.  That  the  plaintiff  will  not  receive  a  fair  trial  in  the 
state  of  Minnesota. 

It  is  further  alleged  in  the  complaint  that  defendant's  at- 
torneys, in  the  conduct  of  their  business,  maintain  an  office 
or  bureau  by  means  of  which,  through  clippings  from  news- 
papers and  various  agencies,  they  ascertain  and  learn  of  va- 
rious accidents  and  injuries  received  by  railroad  employees 
in  the  states  of  Minnesota,  Wisconsin^  Illinois,  and  Iowa, 
and  on  learning  of  any  accident  they  personally  or  through 
an  agent  solicit  such  personal-injury  business.  In  brief,  the 
plaintiff  charges  the  defendant's  counsel  with  having  pro- 
cured the  authority  to  prosecute  the  personal-injury  action 
by  and  through  means  commonly  known  in  the  profession  as' 
"ambulance  chasing." 

The  defendant  in  his  answer  generally  denies  all  the  al- 
legations in  the  plaintiff's  complaint  upon  which  an  applica- 
tion for  an  injunction  is  based. 

The  first  objection  of  defendant's  counsel  is  embraced  in 
the  inquiry  set  forth  in  their  trief  as  follows: 

"Can  a  state  court,  by  injunction,  limit  the  jurisdiction 
and  venue  'provided  in  personal-injurv  actions  under  the 
Employers'  Liability  Law  of  Congress?" 

Under  the  amendment  of  date  April  5,  1910  (36  U.  S. 
Stats,  at  Large,  291,  ch.  143),  the  federal  Employers'  Lia- 
bility Act,  among  other  things,  was  amended  so  as  to  read 
as  follows: 

"Under  this  act  an  action  may  be  brought  in  a  circuit 
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court  of  the  United  States,  in  the  district  of  the  residence  of 
the  defendant,  or  in  which  the  cause  of  action  arose,  or  in 
which  the  defendant  shall  be  doing  business  at  the  time  of 
the  commencing  of  such  action.  The  jurisdiction  of  the 
courts  of  the  United  States  under  this  act  shall  be  con- 
current with  that  of  the  courts  of  the  several  states,  and  no 
case  arising  under  this  act  and  brought  in  any  state  court  of 
competent  jurisdiction  shall  be  removed  to  any  court  of  the 
United  States." 

The  real  question  involved  in  this  case  does  not  embrace 
a  limitation  or  control  of  the  jurisdiction  and  venue  pro- 
vided for  in  the  Employers'  Lfability  Act  of  Congress,  but 
does  involve  the  right  of  a  state  court,  for  certain  reasons, 
to  regulate  the  conduct  of  its  own  citizens  over  whom  it  has 
jurisdiction,  in  such  a  way  as  to  prevent  hardship,  oppres- 
sion, or  fraud. 

At  the  time  of  the  enactment  of  the  original  Employers' 
Liability  Act  the  state  courts  had  jurisdiction  to  try  per- 
sonal-injury actions  authorized  by  the  act.  In  the  amend- 
ment of  1910  above  set  forth,  no  jurisdiction  was  conferred 
by  the  act  upon  state  courts,  and,  in  fact,  Congress  has  no 
power  under  the  constitution  to  confer  or  grant  jurisdiction 
to  a  state  court,  excepting  only  as  has  been  held  in  Robert- 
son V,  Baldwin,  165  U.  S.  275,  17  Sup.  Ct.  326,  that  Con- 
gress can  go  no  farther  than  to  authorize  the  judicial  officers 
of  the  several  states  to  exercise  such  powers  in  such  cases  as 
is  ordinarily  exercised  by  officers  of  courts  not  of  record. 
The  state  courts  exist  under  the  constitution  and  laws  of 
the  state  and  their  jurisdiction  is  defined  thereunder.  State 
courts  may  exercise  jurisdiction  in  cases  authorized  by  the 
laws  of  the  state  and  not  prohibited  by  the  exclusive  juris- 
diction of  the  federal  courts.  Bv  this  is  meant  that  wher- 
ever  Congress  gives  a  right  which  by  its  terms  is  not  ex- 
clusively confined  to  the  jurisdiction  of  the  federal  courts, 
such  rights  may  be  enforced  by  a  state  court,  and  the  juris- 
diction of  the  state  court  is  concurrent  with  the  jurisdiction 
of  the  federal  court.   Houston  z\  Moore,  5  Wheat.  1,  27; 
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Mondou  V,  N,  Y,,  N.  H.  &  H.  R,  Co,  223  U.  S.  1,  32  Sup. 
Ct.  169  (Second  Employers*  Liability  Cases). 

In  the  latter  case  cited  it  was  held  by  the  court,  Mr.  Jus- 
tice Van  Devanter  rendering  the  opinion: 

"The  laws  of  the  United  States  are  laws  in  the  several 
states,  and  just  as  much  binding  on  the  citizens  and  courts 
thereof  as  the  state  laws  are.  The  United  States  is  not  a 
foreign  sovereignty  as  regards  the  several  states,  but  is  a 
concurrent  and,  within  its  jurisdiction,  paramount  sover- 
eignty. .  .  .  If  an  act  of  Congress  gives  a  penalty  [mean- 
ing civil  -and  remedial]  to  a  party  aggrieved,  without 
specifying  a  remedy  for  its  enforcement,  there  is  no  reason 
why  it. should  not  be  enforced,  if  not  provided  otherwise 
by  some  act  of  Congress,  by  a  proper  action  in  a  state  court. 
The  fact  that  a  state  court  derives  its  existence  and  func- 
tions from  the  state  laws  is  no  reason  why  it  should  not  af- 
ford relief;  because  it  is  subject  also  to  the  laws  of  the 
United  States  and  is  just  as  much  bound  to  recognize  these 
as  operative  within  the  state  as  it  is  to  recognize  the  state 
laws.  The  two  together  form  one  system  of  jurisprudence, 
which  constitutes  the  law  of  the  land  for  the  state ;  and  the 
courts  of  the  two  jurisdictions  are  not  foreign  to  each  other, 
nor  to  be  treated  by  each  other  as  such,  but  as  courts  of  the 
same  country,  having  jurisdiction  partly  different  and  partly 
concurrent.  ...  It  is  true  the  sovereignties  are  distinct,  and 
neither  can  interfere  with  the  proper  jurisdiction  of  the 
other,  as  was  so  clearly  shown  by  Mr.  Chief  Justice  Taney 
in  the  case  of  Able^nan  v.  Booth,  21  How.  506,  16  Lawy.  Ed. 
169;  and  hence  the  state  courts  have  no  power  to  revise  the 
acts  of  the  federal  courts,  nor  the  federal  the  state,  except 
where  the  federal  constitution  or  laws  are  involved.  But 
this  is  no. reason  zvhy  the  state  courts  should  not  be  open  for 
the  prosecution  of  rights  growing  out  of  the  laws  of  the 
United  States,  to  which  their  jurisdiction  is  competent,  and 
not  denied." 

Prior  to  the  passage  of  the  1910  amendment  the  supreme 
court  of  Connecticut  held  that  state  courts  had  no  jurisdic- 
tion of  actions  brought  under  the  federal  Employers'  Liabil- 
ity Act.  Hoxie  v.  N.  Y.,  N,  H,  &  H,  R.  Co.  82  Conn.  352, 
73  Atl.  754,  17  Ann.  Cas.  324.     But  when  the  case  last  cited 
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reached  the  supreme  court  of  the  United  States  that  court 
held  that  the  state  courts  had  jurisdiction  under  the  federal 
act  even  before  the  amendment  of  1910,  and  the  decision 
of  the  supreme  court  of  Connecticut  was  therefore  over- 
ruled. So  that  it  can  be  safely  said  that. by  the  amendment 
of  1910  Congress  did  not  confer  jurisdiction  upon  the  state 
courts  with  respect  to  the  enforcement  of  rights  and  reme- 
dies under  the  federal  Employers'  Liability  Act,  but  that  it 
^  did  limit  the  jurisdiction  of  the  federal  court  as  is  provided 
for  in  the  act,  and  defined  the  jurisdiction  of  that  court  as 
being  concurrent  with  that  of  the  courts  of  the  several  states. 
In  fact,  the  very  language  used  by  Congress  in  the  act 
amounts  to  a  recognition  of  the  jurisdiction  of  the  state 
courts,  for  the  state  courts  are  not,  by  the  terms  of  the  act, 
granted  jurisdiction  concurrent  with  the  federal  court,  but, 
on  the  contrary,  the  federal  court  is  given  jurisdiction  con- 
current with  the  state  courts,  thus  recognizing  the  jurisdic- 
tion existing  previously  to  the  amendment  to  the  Employ- 
ers' Liability  Act  in  the  state  courts. 

There  is  nothing  in  the  federal  Employers'  Liability  Act 
as  amended  which  is  indicative  of  an  intent  on  the  part  of 
Congress  to  prohibit  a  court  of  equity  from  so  regulating  the 
conduct  of  its  own  citizens  by  an  injunction  as  to  prevent 
hardship,  oppression,  or  fraud,  and  if  prior  to  the  passage 
of  such  Employers'  Liability  Act  the  power  existed  in  a 
court  to  grant  relief  by  injunction  as  indicated,  such  power 
continued  to  exist  and  now  exists. 

In  Reed's  Adm'x  v.  III.  Cent  R.  Co.  182  Ky.  455,  206  S. 
W.  794,  the  supreme  court  of  Kentucky  uses  this  language: 

"The  federal  act  does  not,  as  we  think,  take  away  from 
the  courts  the  power  they  possessed  before  its  enactment  to 
restrain  the  plaintiff  in  a  transitory  suit  from  doing  an 
inequitable  and  unconscionable  thing  that  would  subject  the 
defendant  to  great  and  unnecessary  cost  and  inconvenience. 
Before  the  passage  of  this  act  the  plaintiff  had  exactly  the 
same  legal  right  to  institute  her  action  in  any  court  having: 
jurisdiction,  in  which  the  railroad  company  could  have  been 
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brought  before  the  court,  as  she  does  now  to  bring  it  in  the 
three  places  specified  in  the  act.  It  therefore  seems  to  us 
that,  if  it  was  allowable  in  a  proper  state  of  case  before  the 
act  to  enjoin  the  plaintiff  from  bringing  a  suit  in  a  court  and 
at  a  place  where  under  the  l^w  she  had  the  right  to  bring  it, 
it  must  be  equally  allowable  to  do  so  since  the  act,  because 
the  act  merely  limits  instead  of  enlarging  the  places  where 
the  suit  must  be  brought,  and  it  confers  no  more  right  to 
bring  the  suit  in  the  places  named  in  the  act  than  the  general 
law  before  the  act  conferred  the  right  to  bring  the  suit  at  any 
place  where  the  defendant  could  be  brought  before  a  court 
having  jurisdiction." 

In  connection  with  the  inquiry  raised  by  defendant's 
counsel,  above  referred  to,  it  is  proper  also  to  consider  the 
second  question  raised,  namely,  Can  the  circuit  court  for 
Rock  county  restrain  the  prosecution  of  an  action  which  is 
transitory  in  any  court  which  has  jurisdiction  of  such  an 
action? 

That  a  personal-injury  action  is  transitory  is  so  well  es- 
tablished as  to  require  no  citation  of  authorities.  A  num- 
ber of  cases  are  referred  to  and  cited  by  counsel  for  de- 
fendant which  hold  that  where  a  state  creates  a  transitory  ac- 
tion and  the  act  creating  the  right  of  action,  among  other 
things,  provides  certain  conditions  precedent  to  the  com- 
mencement of  the  action,  such  as  the  giving  of  notice,  etc., 
that  having  once  created  a  transitory  action  it  cannot  limit 
the  bringing  of  such  action  to  the  jurisdiction  of  its  own 
courts  and  prohibit  the  prosecution  thereof  in  the  courts  of 
foreign  jurisdictions,  where  proper  service  of  the  defendant 
may  be  made.  That  this  doctrine  is  well  founded  cannot  be 
denied ;  in  fact,  the  correctness  of  the  doctrine  is  universally 
recognized  by  all  the  decisions  that  we  have  been  able  to 
find.  The  propositions,  however,  contended  for  by  counsel 
for  the  defendant  in  no  way  are  germane  to  or  affect  the 
chief  question  involved  in  this  case,  which  is  the  right  of 
a  court  of  equity  to  regulate  the  conduct  of  its  own  citizens 
so  as  to  prevent  hardship,  oppression,  or  fraud. 
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This  court,  in  an  opinion  rendered  by  the  late  Mr.  Chief 
Justice  WiNSLOW  in  Griggs  v.  Docter,  89  Wis.  161,  61  N. 
W.  761,  clearly  recognizes  and  approves  of  a  court  of  equity 
granting  relief  by  injunction  in  a  proper  case,  and  the  opin- 
ion recites,  among  other  things:  "The  jurisdiction  of  equity 
in  actions  of  this  nature  is  well  established." 

Such  jurisdiction  is  also  recognized  by  this  court  in 
Akerly  v,  Vilas,  15  Wis.  401. 

In  High,  Injunctions  (4th  ed.)  §  106,  the  weight  of  au- 
thority as  shown  by  the  decisions  is  set  forth  as  follows: 

"And  while  there  is  a  lack  of  uniformity,  amounting  even 
to  a  conflict  of  authority,  in  the  decided  cases,  the  English 
rule  seems  to  have  the  support  of  the  clear  weight  of  author- 
ity ;  and  the  courts  of  one  state  will,  in  a  proper  case,  enjoin 
persons  within  their  jurisdiction  from  instituting  legal  pro- 
ceedings in  other  states,  or  from  further  proceedings  in 
actions  already  begun.  As  we  have  seen  in  a  preceding  sec- 
tion, a  distinction  is  drawn  between  a  court  of  equity  inter- 
fering with  the  action  of  the  courts  of  a  foreign  state,  and 
restraining  persons  within  its  own  jurisdiction  from  using 
foreign  tribunals  as  instruments  of  wrong  and  oppression. 
While,  therefore,  the  court  will  assume  no  control  over  the 
course  of  the  proceedings  in  the  foreign  tribunal,  it  may  and 
will  interfere  to  prevent  those  who  are  amenable  to  its  own 
process  from  instituting  or  carrying  on  suits  in  other  states 
which  will  result  in  injury  and  fraud." 

The  doctrine  is  also  well  set  forth  under  the  subject  of 
"Injunctions"  in  14  Ruling  Case  Law,  p.  413,  §  114,  of  the 
chapter  of  said  work  so  entitled: 

"The  jurisdiction  rests  on  the  authority  vested  in  courts 
of  equity  over  persons  within  the  limits  of  their  jurisdic- 
tion, to  restrain  them  from  doing  inequitable  acts  to  the 
wrong  and  injury  of  others,  and  on  the  power  of  the  state 
to  compel  its  own  citizens  to  respect  its  laws,  even  beyond  its 
own  territorial  limits.  The  court  proceeds  on  the  theory 
that  as  long  as  a  citizen  belongs  to  a  state,  he  owes  it  obedi- 
ence; and  that  as  between  states,  the  state  in  which  he  is 
domiciled  has  jurisdiction  over  his  person  ard  his  personal 
relations  to  other  citizens  of  the  state.  In  the  exercise  of  this 
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power  there  is  no  attempt  to  render  the  foreign  tribunal  sub- 
ject to  the  control  or  direction  of  the  lower  court  or  to,  in 
any  way,  exercise  a  supervisory  power  over  it.  There  is  a 
clear  distinction  between  an  injunction  against  the  proceed- 
ings of  a  court  in  another  state,  and  the  power  and  authority 
of  such  court  and  one  to  restrain  the  personal  action  of  a 
citizen.  In  the  first  case  the  court  has  no  jurisdiction,  while 
in  the  other  it  proceeds  in  personam  against  the  defendant, 
directing  him  to  proceed  no  further  in  the  action,  without 
regard  to  the  fact  that  the  res  of  the  controversy  may  be 
outside  of  the  territorial  jurisdiction  of  the  court,  for  in 
such  a  case  the  court  has  the  power  to  compel  a  party  to  do 
all  the  things  necessary  according  to  the  lex  loci  rei  sitae 
which  he  could  do  voluntarily  to  give  full  effect  to  the 
decree  against  him." 

In  §  US,  p.  414,  this  work  further  says: 

"No  general  rule  can  be  laid  down  as  to  when  the  court 
ought  to  enjoin  a  party  from  prosecuting  a  suit  in  a  foreign 
jurisdiction.  Each  case  must  be  ruled  by  its  own  facts.  If 
they  show  that  it  is  necessary  and  equitable  to  exercise  the 
power  in  the  orderly  administration  of  justice,  the  court 
should  enjoin  the  party,  otherwise  not."  See,  also,  citations 
of  numerous  authorities  bearing  out  the  text  under  said 
section. 

In  any  event,  it  is  claimed  by  counsel  for  defendant  thAt 
the  showing  made  by  the  plaintiff  herein  was  not  sufficient  to 
warrant  the  interposition  of  a  court  of  equity  to  grant  the 
equitable  relief  prayed  for. 

Sec.  4096  of  the  Statutes  confers  the  right  upon  either 
party  to  examine  the  other  before  trial,  and  it  is  contended 
by  plaintiff's  counsel  that,  inasmuch  as  the  action  of  the  de- 
fendant against  the  plaintiff  was  brought  in  a  state  court 
in  Minnesota,  the  prosecution  of  such  action  in  such  court 
deprives  the  parties  hereto  of  the  benefit  of  an  adverse  ex- 
amination before  pleading,  as  is  provided  for  in  the  Wis- 
consin statute. 

The  privileges  of  an  examination  under  sec.  4096  refer 
not  to  a  matter  of  substantive  law,  but  to  one  of  procedure. 
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Kentucky  F,  Corp,  v.  Paramount  A.  E.  Corp.  171  Wis.  586, 
178  N.  W.  9. 

We  cannot  say  that  the  deprivation  of  the  privilege 
granted  under  the  Wisconsin  statute  is  of  such  a  nature  as 
will  work  hardship,  oppression,  or  fraud.  Furthermore,  both 
parties  with  respect  to  the  matter  complained  of  stand  on  an 
equal  basis.  The  federal  Employers'  Liability  Act  contem- 
plates a  number  of  jurisdictions  in  which  an  action  brought 
under  this  act  may  be  prosecuted,  and  it  is  but  reasonable 
to  assume  that  discretionary  power  is  vested  in  a  plaintiff 
to  bring  his  action  in  any  court  having  jurisdiction,  without 
being  restrained  by  injunction,  so  long  as  the  exercise  of  his 
right  does  not  so  materially  interfere  with  the  rights  of  the 
other  party  as  to  result  in  fraud,  hardship,  or  oppression. 

It  is  further  contended  by  the  plaintiff  that  the  prosecution 
of  defendant's  action  in  the  state  of  Minnesota,  where  a  ver- 
dict can  be  rendered  by  agreement  of  ten  or  more  jurors,  is 
a  great  disadvantage  to.  the  plaintiff,  and  deprives  it  of  the 
right  guaranteed  under  the  constitution  and  laws  of  Wis- 
consin, to  a  verdict  rendered  pursuant  to  the  unanimous 
agreement  of  the  entire  jury.  The  Minnesota  statute  pur- 
suant to  which  a  verdict  may  be  rendered  upon  an  agree- 
ment of  ten  or  more  jurors  has  been  declared  constitutional 
by  the  supreme  court  of  the  United  States  in  the  case  of 
Minneapolis  &  St.  L.  R.  Co.  zf.  Bombolis,  241  U.  S.  211, 
36  Sup.  Ct.  595. 

The  act  provides,  among  other  things,  that  the  action  may 
be  brought  in  a  district  where  the  defendant  shall  be  doing 
business  at  the  time  of  commencement  of  such  action.  Ren- 
ville county,  Minnesota,  being  located  in  such  a  district,  the 
right  of  the  defendant  herein  to  commence  his  action  in 
that  district  cannot  in  good  faith  be  challenged,  and  is  not 
challenged  in  this  case.  The  defendant  having  been 
granted  the  right  to  select,  within  the  purview  of  the  act,  the 
venue  of  the  action,  and  the  venue  being  in  a  state  which 
does  not  require  the  unanimous  verdict  of  a  jury,  it  can- 
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not  be  said  that  the  decision  of  the  defendant  in  bringing  his 
action  in  that  district  works  a  hardship,  oppression,  or  fraud 
against  the  plaintiff  herein.  Besides,  what  has  been  said 
with  respect  to  the  contention  in  regard  to  the  discovery 
statute  may  properly  here  be  repeated,  namely,  that  the  ad- 
vantages or  disadvantages  of  such  a  constitutional  provision 
as  exists  in  Minnesota  act  mutually  and  with  equal  force 
and  effect  upon  both  of  the  parties. 

The  same  reasoning  also  applies  to  the  contention  of  the 
plaintiff  herein  that  the  trial  of  the  action  in  the  state  of 
Minnesota  deprives  the  party  of  a  right  to  have  the  jury 
view  the  premises. 

It  is  further  contended  by  the  plaintiff  herein  that  a  court 
of  equity  should  intercede  in  its  behalf  and  restrain  the  pros- 
ecution of.  defendant's  action  in  the  state  of  Minnesota  for 
the  reason  that  no  power  exists  in  the  Minnesota  court  to 
compel  the  attendance  of  witnesses  residing  in  the  state  of 
Wisconsin;  and  that  inasmuch  a's  it  has  a  large  number  of 
witnesses,  fifteen  in  number,  who  reside  in  the  county  of 
Rock  in  the  state  of  Wisconsin,  a  distance  of  about  500 
miles  from  the  place  of  trial  in  the  state  of  Minnesota,  the 
testimony  of  such  witnesses  may  have  to  be  taken  by  deposi- 
tion, and  thus  the  plaintiff  will  be  deprived  of  the  advantage 
of  having  the  witnesses  personally  appear  in  court  and  give 
their  testimony. 

It  is  also  contended  by  the  plaintiff  herein  that  the  pro- 
duction of  its  witnesses  and  the  attendance  of  its  counsel 
upon  the  trial  in  the  state  of  Minnesota  will  involve  con- 
siderable expense,  and  that  the  matters  above  set  forth 
consequently  will  work  a  hardship  and  inequity  to  the 
plaintiff. 

The  court  has  seriously  considered  the  contention  last  re- 
ferred to,  and  is  of  the  opinion  that  this  contention  is  not 
entirely  without  merit.  The  court  fully  recognizes  the  im- 
portance to  a  party  of  having  its  witnesses  appear  personally 

in  court.     It  also  appreciates  what  is  claimed  by  the  plaint- 
VoL.  175—19 
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iff  that  the  attendance  of  the  Wisconsin  witnesses  upon  the 
trial  in  the  Minnesota  court  involves  some  considerable  ex- 
pense. It  cannot  be  denied  that  a  situation  may  be  presented 
where  the  selection  of  a  forum  may  work  hardship  or 
oppression.  However,  the  action  was  brought  in  a  neigh- 
boring state,  and,  while  the  distance  may  be  considerable, 
we  cannot  say  we  are  satisfied  that  such  selection  of  a  forum 
on  the  part  of  the  defendant  herein  for  the  trial  of  his  ac- 
tion will  work  such  hardship  or  oppression  as  to  warrant 
the  intervention  of  the  powers  of  a  court  of  equity  to  re- 
strain the  further  prosecution  of  such  action. 

The  language  of  Chancellor  Pitney  in  Bigelozv  v.  Old 
Dominion  C  M.  &  S.  Co.  74  N.  J.  Eq.  457,  71  Atl.  153,  is 
pertinent  and  applicable  to  the  matter  under  consideration. 
In  the  decision  in  the  latter  case  the  chancellor  says : 

"But,  on  general  principles,  equity  will  not  interfere  with 
the  right  of  any  person  to  bring  an  action  for  the  redress  of 
grievances — the  right  preservative  of  all  rights— except  for 
grave  reasons,  and  on  grounds  of  comity  the  power  of  one 
state  to  interfere  with  a  litigant  who  is  in  due  course  pursu- 
ing his  rights  and  remedies  in  the  courts  of  another  state 
ought  to  be  sparingly  exercised.  .  .  .  They  must  be  very  spe- 
cial circumstances  that  will -justify  this  court  in  restraining 
the  prosecution  of  an  equitable  action  already  pending  in  a 
court  of  such  ample  jurisdiction.  I  speak  not  of  any  limita- 
tion upon  the  power  of  this  court,  but  upon  the  propriety  of 
its  exercise  in  the  particular  case.  Its  exercise  is  not  to  be 
properly  based  upon  any  theory  that  this  court  knows  better 
how  to  do  justice  than  the  court  of  last  resort  of  that  com- 
monwealth ;  that  it  can  weigh  evidence  better  or  more  justly 
apply  to  the  facts  any  general  principle  of  law  or  equity,  nor 
upon  the  ground  that  this  court  recognizes  different  rules 
of  law  or  of  equity  from  those  which  obtain  in  the  com- 
monwealth." See.  also,  14  Ruling  Case  Law,  p.  418,  §  120, 
on  "Injunctions;"  Carson  v.  Dunham,  149  Mass.  52,  20 
N.  E.  312,  3  L.  R.  A.  203. 

We  therefore  conclude  that  the  inability  of  the  plaintiff 
herein  to  compel  the  attendance  of  its  witnesses  in  the  trial 
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court  in  the  state  of  Minnesota,  and  the  additional  expense 
involved  in  producing  such  witnesses  upon  such  trial,  and 
the  fact  that  the  testimony  of  some  of  the  witnesses  may 
have  to  be  taken  by  deposition,  does  not  constitute  such  op- 
pression as  justified  the  Wisconsin  court  in  issuing  its  re- 
straining order. 

Plaintiff  herein  also  charges  that  the  defendant's  attor- 
neys, in  procuring  the  authority  to  prosecute  defendant's 
action  for  personal  injuries,  were  guilty 'of  what  is  com- 
monly known  in  the  profession  as  ''ambulance  chasing," 
and  that  as  the  result  of  such  employment  so  obtained  de- 
fendant's action  is  not  being  prosecuted  in  Minnesota  in 
good  faith  but  from  ulterior  motives,  primarily  designed  to 
promote  the  business  of  such  counsel  engaged  in  such  repre- 
hensible practice. 

That  such  practices  have  been  indulged  in  extensively  by 
counsel,  both  in  the  state  of  Wisconsin  and  in  the  state  of 
Minnesota,  is  a  matter  well  known  to  the  profession  and  to 
the  courts.  We  are  also  aware  that  in  both  states  these  prac- 
tices have  been  emphatically  denounced  by  the  state  and 
local  bar  associations.  It  is  a  practice  that  tends  to  lower  the 
ethical  standard'  of  the  profession  of  the  law  and  has  con- 
tributed in  a  large  measure  to  the  disrespect  which  exists 
among  the  public  with  respect  to  the  profession.  The  prac- 
tice of  the  law  is  an  ancient  and  honored  profession,  and  we 
number  among  its  followers  at  all  times  some  of  the  ablest, 
most  distinguished,  and  honored  citizens  of  our  country. 
This  offensive  solicitation  of  legal  business  has  a  tendency 
to  commercialize  the  business  of  the  profession,  to  degrade 
it,  and  to  lower  its  standard.  The  practice  of  it  is  in  viola- 
tion of  the  oath  that  every  attorney  is  required  to  take,  and 
no  reputable  attorney  in  this  state  or  elsewhere  will  resort 
to  it.  However,  this  is  a  practice  which  attorneys  may  be 
guilty  of,  and  which  reflects  primarily  upon  their  character 
as  attorneys,  and  which  may  afford  ample  reason  for  dis- 
barment, but  which  does  not  to  a  considerable  degree  in- 
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volve  the  client.  The  offense  of  ambulance  chasing  is  one 
which  is  within  the  proper  jurisdiction  of  bar  associations 
to  eradicate  and  for  the  legislatures  of  the  various  states  to 
condemn.  In  the  instant  case  the  allegations  in  the  com- 
plaint herein  with  respect  to  the  offensive  conduct  of  de- 
fendant's counsel  are  met  with  a  general  denial,  and  we  can- 
not say  from  the  record  as  it  thus  is  brought  to  us  that  de- 
fendant's counsel  have  as  a  matter  of  fact  been  guilty  of 
the  pernicious  activities  with  which  they  have  been  charged. 
However,  had  it  been  made  to  appear  in  this  case  that  coun- 
sel had  been  guilty  of  such  practices  and  that  the  defendant 
herein  had  materially  co-operated  with  counsel  in  regard  to 
the  same,  we  would  seriously  consider  this  charge  in  con- 
nection with  the  other  reasons  assigned  upon  which  the  ap- 
plication for  an  injunction  was  based.  In  any  event,  we 
consider  the  relief  granted  by  the  trial  court  too  broad,  and 
such  relief  should  have  been  confined,  assuming  that  a  proper 
case  for  injunction  had  been  presented  in  the  instant  case, 
to  the  injunction  with  respect  to  the  further  prosecution  of 
defendant's  action  in  the  county  of  Renville. 

By  the  Court, — The  judgment  of  the  lower  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  dismiss 
the  complaint. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
January  10,  1922. 


Mueller,  Respondent,  vs.  Derwae,  Appellant. 

October  i8,  1^21 — January  10,  ip22. 

Landlord  and  tenant:  Tenancy  for  fixed  term:  Notice  to  quit  un- 
necessary: Erroneous  judgment:  Res  judicata. 

1.  Where  an  unlawful  defainer  proceeding  involving  the  question 
of  whether  a  tenancy  was  from  month  to  month  or  for  the 
period  of  a  year  was  settled  by  an  agreement  that  the  tenant 
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should  remain  in  possession  until  a  specified  date,  the  land- 
lord was  not  required  to  give  the  tenant  notice  to  quit  on  such 
date  under  sub.  (3),  sec.  3358,  Stats.,  in  order  to  maintain 
another  action  of  unlawful  detainer,  since  the  tenancy  ter- 
minated on  such  date  by  express  agreement  under  sub.  (1) 
of  that  section. 
2.  A  judgment  in  favor  of  the  tenant  in  unlawful  detainer  pro- 
ceedings, even  though  erroneous,  where  it  is  not  appealed 
from,  is  res  judicata  in  a  subsequent  action  involving  the  same 
issue. 

Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county.  Henry  Graass,  Circuit  Judge.   Reversed, 

For  some  time  prior  to  September  16,  1919,  the  defendant 
was  a  tenant  in  possession  of  a  house  belonging  to  the  plaint- 
iff. About  that  time  some  arrangement  was  made  whereby 
defendant  relinquished  possession  of  the  secpnd  floor  to 
plaintiff,  who  thereafter  occupied  the  same,  defendant  re- 
maining in  possession  of  the  first  floor.  From  that  time  on 
defendant  paid  at  the  rate  of  $12  per  month  and  generally 
on  the  6th  day  of  each  month  for  the  period  just  past. 

In  May,  1920,  the  plaintiff  commenced  an  action  of  un- 
lawful detainer  against  defendant,  but  before  trial  an  agree- 
ment was  reached  between  the  parties  and  the  case  dismissed 
without  testimony  having  been  taken,  and  a  written  stipu- 
lation signed  by  both.   The  material  parts  are  as  follows: 

"For  the  purpose  of  settling  the  case  brought  by  Ida 
Mueller  and  Victor  Derwae  in  justice  court  before  Thomas 
E.  Hawley  May  12,  1920,  it  is  hereby  agreed  between  the 
parties : 

"1.  That  Victor  Denvae  shall  remain  in  possession  of  the 
premises  leased  according  to  his  agreement  until  August 
25,  1920. 

"2.  That  at  that  time  he  shall  replace  the  moulding  in 
the  parlor  if  Miss  Ida  Mueller  desires." 

There  were  four  other  conditions,  not  material  here,  as 
to  work  to  be  done  by  defendant  upon  the  premises. 

About  August  10,  1920,  plaintiff  caused  to  be  delivered 
to  defendant  a  written  notice  to  the  effect  that  his  lease 
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would  expire  August  25,  1920,  and  that  plaintiff  expected 
him  to  vacate  said  premises  in  accordance  with  the  agree- 
ment and  lease. 

The  defendant  did  not  vacate  on  August  25,  1920,  and 
Septeitiber  2d  the  plaintiff  again  commenced  an  action  of 
unlawful  detainer  by  a  complaint  verified  August  30th.  The 
complaint  recited,  in  substance,  the  renting  of  the  premises 
by  plaintiff  to  defendant  at  $12  per  month;  the  serving  on 
April  13,  1920,  of  a  month's  notice  to  quit;  the  starting  of 
an  unlawful  detainer  action  then  against  the  defendant, 
wherein  the  defendant  interposed  an  answer  claiming  that 
he  was  occupying  the  said  premises  under  a  verbal  lease  for 
one  year  terminating  August  25,  1920;  that  the  parties  in 
such  action  made  the  stipulation  above  recited;  that  on  or 
about  July  25,  1920  (this,  however,  in  fact  was  the  one  of 
August  10th  above  recited),  the  plaintiff  served  on  the  de- 
fendant a  written  notice  demanding  possession  of  the  prem- 
ises August  25,  1920.  Plaintiff  also  alleged  the  continued 
occupation  of  said  premises  by  defendant  and  his  refusal  to 
deliver  them  up  and  that  he  was  holding  over  without  plaint- 
iff's permission,  and  prayed  for  the  issuing  of  a  summons 
and  that  proceedings  be  had  whereby  the  defendant  be  re- 
moved. 

To  such  complaint  the  defendant  pleaded  not  guilty  and 
denied  each  and  every  allegation  of  the  complaint.  The  jus- 
tice of  the  peace  heard  the  cause  on  September  8th  and  then 
rendered  his  judgment  finding  the  defendant  not  guilty  and 
assessing  costs  against  the  plaintiff,  who  thereafter  paid  the 
same  and  took  no  further  steps  in  said  action. 

On  September  7th  the  plaintiff  accepted  from  the  de- 
fendant the  sum  of  $12  which  would  be  a  payment  for  the 
period  up  to  that  date.  This  fact  appeared  in  the  trial  on 
the  8th. 

On  October  1,  1920,  the  plaintiff  commenced  another  ac- 
tion of  unlawful  detainer  in  the  municipal  court  of  Brown 
county  as  before  a  justice  of  the  peace.   This  complaint  al- 
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leges,  as  before,  the  renting  of  the  premises;  that  the  de- 
fendant prior  to  May  1,  1920,  was  in  possession  as  plaint- 
iff's tenant;  that  a  dispute  arose  with  reference  to  their 
respective  rights  and  terms  resulting  in  an  action  at  law; 
that  such  matter  was  settled  by  a  written  agreement  of  May 
19th  whereby  said  defendant  agreed  to  vacate  and  surrender 
the  premises  on  August  25th  and  that  plaintiff  agreed  to 
allow  him  to  remain  in  such  possession  until  such  time ;  the 
serving  of  the  notice  of  August  10th,  supra;  that  the  plaint- 
iff has  repeatedly  demanded  of  defendant  that  he  vacate 
and  surrender  such  premises ;  that  she  never  consented  that 
he  hold  the  same  beyond  August  25th;  that  up  to  and 
including  October  1,  1920,  and  in  spite  of.  requests  and 
demands,  defendant  refused  and  neglects  to  vacate  or  sur- 
render possession  and  now  holds  the  same  without  perrnis- 
sion  and  without  right,  and  prays  that  defendant  be  re- 
moved and  that  a  summons  be  issued  pursuant  to  ch.  145, 
Stats. 

Defendant  answered  admitting  the  possession  of  the 
premises  prior  to  May  1,  1920,  as  plaintiff's  tenant;  denied 
the  other  allegations  of  the  complaint,  and  further  alleged 
.the  unlawful  detainer  proceedings  commenced  September 
2d,  the  trial  thereof,  the  entry  of  judgment  of  September 
8th  and  in  defendant's  favor,  and  that  all  the  issues  pre- 
sented in  the  case  at  bar  were  judicially  passed  upon  and  de- 
termined in  said  other  action  and  that  no  appeal  had  been 
taken  from  the  judgment  therein,  and  for  that  reason  the 
complaint  should  be  dismissed. 

Testimony  was  taken  before  the  municipal  court,  the 
record  in  the  unlawful  detainer  action  commenced  Septem- 
ber 2d  was  received  in  evidence,  and  the  justice  of  the  peace 
before  whom  the  same  was  tried  testified  that  there  was 
tried  in  that  action  the  question  whether  or  not  the  defend- 
ant held  under  a  verbal  lease  and  as  to  whether  or  not  he 
was  a  tenant  from  year  to  "year  or  from  month  to  month, 
and  that  he  decided  and  determined  whether  or  not  notice 
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had  been  given  to  vacate  the  tenancy ;  that  a  notice  was  neces- 
sary to  terminate  the  tenancy;  and  upon  the  meaning  of  the 
stipulation  of  May  17th,  supra.  That  the  decision  made  in 
the  case  before  him  was  one  finding  the  defendant  not  guilty 
of  unlawfully  withholding  the  property,  that  such  was  en- 
tered in  the  docket,  costs  were  taxed,  and  the  complaint  dis- 
missed. 

The  municipal  court  held  that  the  defendant  was  guilty 
as  alleged  in  the  complaint,  and  from  the  judgment  thereon 
the  defendant  appealed  to  the  circuit  court. 

The  circuit  court  found  that  defendant's  rights  to  the 
premises  expired  August  25,  1920,  that  there  was  an  un- 
lawful withholding  of  possession  by  defendant  at  the  time 
of  the  commencement  of  this  action  October  1,  1920,  and 
that  on  such  day  the  plaintiff  was  entitled  to  the  possession 
thereof  and  was  not  barred  or  estopped  in  any  manner  from 
maintaining  the  action,  jlnd  directed  judgment  of  restitution 
with  costs  in  favor  of  plaintiff.  From  such  judgment  the 
defendant  has  appealed. 

For  the  appellant  there  was  a  brief  by  Fairchdld,  North, 
Parker  &  Bie  of  Green  Bay,  and  oral  argument  by  Walter  T, 
Bie, 

Sol.  P.  Huntington  of  Green  Bay,  for  the  respondent. 

The  following  opinion  was  filed  November  15,  1921: 

EscHWEiLER,  J.  In  the  unlawful  detainer  proceedings 
of  May,  1920,  plaintiff  claimed  defendant  was  a  tenant  from 
month  to  month,  defendant  that  he  was  a  tenant  under  a 
one-year  term  expiring  August  25,  1920.  The  dispute  be- 
tween them  on  that  point  was  not  then  settled,  but  the  case 
was  dismissed  with  a  written  stipulation  providing,  as 
quoted  above,  that  defendant  shall  remain  in  possession  of 
the  leased  premises  according  to  his  agreement  until  August 
25,  1920. 

Whether  his  prior  possession  was  as  a  tenant  from  month 
to  month  or  for  a  one-year  term  is  just  now  immaterial,  be- 
cause under  the  law  his  tenancy,  whatever  it  was,  termi- 
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nated  by  express  agreement  on  August  25th,  and  no  prior 
notice  was  necessary  to  effectually  terminate  it  at  that  time, 
nor  after  that  date  was  notice  required  in  order  that  plaint- 
iff maintain  an  action  for  unlawful  detainer.  By  his  hold- 
ing possession  after  the  fixed  expiration  of  his  term  by 
lapse  of  time  he  was  within  the  provisions  of  sub.  ( 1 ) ,  sec. 
3358,  Stats.,  and  one  so  situated  need  not  be  served  with 
even  the  short  three-days  notice  provided  for  in  sub.  (3)  of 
the  same  statute.  Tool  z/,  Clapp,  64  Wis.  223,  24  N.  W. 
876;  Eldred  v,  Sherman,  81  Wis.  182,  188,  51  N.  W.  441 ; 
Smith  V.  Little  field,  51  N.  Y.  539. 

Under  the  law  and  the  facts,  therefore,  the  proper  judg- 
ment to  have  been  entered  on  September  8th  by  the  justice 
of  the  peace  should  have  been  one  finding  the  defendant 
guilty  of  unlawfully  withholding  possession  and  directing 
restitution  forthwith.  The  justice,  however,  erroneously 
held  otherwise  and  rendered  a  judgment  for  defendant. 
Necessarily  such  judgment  determined  that  the  relationship 
between  the  parties  subsequent  to  August  25th  was  of  such 
a  nature  that  the  defendant  was  considered  to  be  in  lawful 
possession  of  the  premises  at  least  until  the  date  of  such 
judgment. 

A  prompt  appeal  from  such  erroneous  judgment  would 
undoubtedly  have  resulted  in  a  reversal  thereof  and  the  en- 
try of  a  proper  one.  The  plaintiff,  however,  took  no  appeal 
therefrom  and  paid  the  costs  assessed  against  her  by  such 
judgment. 

Then,  on  September  30th,  this  action  is  commenced  and 
identically  the  same  grounds  for  relief  are  set  forth  here 
in  the  complaint  as  were  set  forth  in  the  action  so  disposed 
of  on  September  8th ;  the  parties  are  the  same ;  the  alleged 
relationship  between  them  prior  to  May,  1920,  and  from 
then  on  to  August  25th,  is  the  same;  the  dismissal  of  the 
action  and  stipulation  therein  of  May,  1920,  are  also  set 
forth;  the  only  difference  in  the  recitals  of  the  two  com- 
plaints IS  of  the  mere  lapse  of  time.  No  fact  is  here  recited 
or  relied  upon  tending  to  show  that  there  was  any  change  in 
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the  relationship  between  the  two,  so  far  as  the  possession 
of  the  premises  is  concerned,  between  August  25th,  Sep- 
tember 2d,  September  8th,  and  the  commencement  of  this 
action  on  September  30th. 

In  such  situation  the  defendant  interposed  the  [Jea  of 
res  judicata,  basing  it  upon  the  prior  judgment  of  Septem- 
ber 8th,  and  such  plea  should  have  been  sustained. 

In  the  action  decided  on  September  8th  plaintiff  was  re- 
quired to  prove,  in  order  to  be  entitled  to  judgment,  that 
there  was  an  unlawful  holding  of  the  premises  by  defendant 
after  August  25th,  his  prior  possession  being  unquestion- 
ably lawful.  But  under  the  undisputed  facts  in  that  case  and 
in  this,  the  relationship  between  the  parties  as  to  the  pos- 
session was  in  substance  and  effect  the  same  on  the  28th  of 
August,  2d,  8th,  and  30th  of  September,  and  all  interven- 
ing times;  that  is,  if  defendant  as  a  matter  of  law  was  in 
lawful  possession  of  the  premises  on  September  2d  and  8th, 
he  was  equally  so  on  September  30th,  and  vice  versa. 

The  court,  having  jurisdiction  of  the^ parties  and  subject 
matter,  mistakenly  decided  on  September  8th  that  defend- 
ant was  in  lawful  possession  for  a  period  subsequent  to  Au- 
gust  25th.  This  judgment,  though  erroneous,  being  allowed 
to  remain,  settled  and  determined  the  question  of  the  re- 
lationship between  the  parties  from  and  after  August  25th, 
and  necessarily,  until,  by  operation  of  law  or  by  act  of  one 
or  the  other  of  the  parties,  some  change  in  such  relationship 
arose. 

The  conclusiveness  of  such  a  judgment  is  not  impaired 
because  based  upon  a  mistaken  view  of  the  law  that  should 
control  the  situation.  Baker  v.  Baker,  57  Wis.  382,  391,  15 
N.  W.  425 ;  Hart  v,  Moulton,  104  Wis.  349,  353,  80  N.  W. 
599;  Marin  v.  Augedahl,  247  U.  S.  142,  149,  38  Sup.  Ct. 
452;  Fauntleroy  v,  Lum,  210  U.  S.  230,  237,  28  Sup.  Ct. 

641. 

All  the  requisite  identities  as  to  parties,  cause,  and  ques- 
tions to  be  determined  that  must  exist  in  order  to  make  the 
first  judgment  a  bar  in  the  second  action  are  here  present. 
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Rowell  V.  Smith,  123  Wis.  510,  516,  102  N.  W.  1 ;  Grunert 
V.  Spalding,  104  Wis.  193,  80  N.  W.  589;  Hart  v.  Moulton, 
104  Wis.  349,  353,  80  N.  W.  599;  Rahr  v.  Wittmann,  147 
Wis.  195,  132  N.  W.  1107;  Greettleafv,  Ludington,  15  Wis. 
558,  568;  Bates  v.  Bodie,  245  U.  S.  520,  526,  38  Sup.  Ct 
182;  Northern  Pac.  R.  Co.  v,  Slaght,  205  U.  S.  122,  130, 
27  Sup.  Ct.  442. 

The  fact  that  the  day  prior  to  the  trial  and  entry  of  judg- 
ment on  September  8th  the  defendant  paid  and  the  plaint- 
iff received  a  sum  equal  to  the  agreed  rental  of  $12  per 
month  has  no  bearing  in  tl^e  present  disposition  of  this  case; 
first,  because  it  covered  a  period  which  included  the  time 
from  August  6th  to  August  25th  while  defendant  was  in 
conceded  lawful  possession  as  well  as  for  the  period  from 
August  25th  to  September  6th,  and  was  paid  while  plaint- 
iff was  still  consistently,  by  the  carrying  on  of  the  then 
pending  action  of  unlawful  detainer,  maintaining  a  position 
contrary  to  any  express  or  implied  recognition  of  defend- 
ant's then  possession  being  lawful  under  some  new  form  of 
tenancy,  such  as  at  will  or  for  a  term  of  one  year  {Palmer  v. 
City  L.  Co.  98  Wis.  33,  73  N.  W.  559) ;  and  second,  the 
fact  of  such  payment  was  in  the  record  before  the  justice  of 
the  peace  when  he  disposed  of  the  case  on  September  8th, 
and  the  effect  thereof  would  necessarily  be  for  determina- 
tion before  him  in  making  his  then  decision. 

The  manifest  want  of  equity  or  righteousness  in  the  posi- 
tion taken  by  the  defendant  in  so  remaining  in  possession 
after  August  25th  cannot,  however,  prevent  the  application 
of  the  principle  here  followed,  which  is  the  basis  of  the  long 
established  doctrine  of  the  conclusive  effect  to  be  given  to 
judgments  in  order  that  there  may  be  an  end,  within  rea- 
son, of  litigation. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
with  directions  to  dismiss  the  complaint. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs, 
on  January  10,  1922. 
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DoMAiKi^,  Respondent,  vs.  Liberty  Land  &  Investment 

Company,  Appellant. 

October  ip,  ip2i — January  lo,  ip22. 

Fraud:  False  representations  as  to  lands:  Evidence:  Sufficiency : 

Interest  on  amount  found  as  damages, 

1.  In  an  action  for  damages  because  of  false  representations  in 

the  negotiations  prior  to  an  exchange  of  lands,  it  is  held  that 
the  findings  of  the  jury  that  the  defendant  falsely  pointed  out 
the  lands  which  plaintiff  was  to  receive,  and  falsely  repre- 
sented that  the  lands  extended  to  a  highway,  and  that  the  dif- 
ference in  value  between  the  lands  pointed  out  to  plaintiff  and 
those  conveyed  to  him  was  $1,255,  are  sustained  by  the  evi- 
dence. 

2.  Since  plaintiff  paid  $1,255  in  excess  of  the  amount  defendant 

was  entitled  to,  the  plaintiff  was  wrongfully  deprived  of  its 
use,  and  was  therefore  entitled  to  recover  interest  from  the 
date  of  the  transaction. 


Appeal  from  a  judgment  of  the  circuit  court  for  Oneida 
county:  A.  H.  Reid,  Circuit  Judge.     Affirmed. 

This  action  was  brought  to  recover  damages  alleged  to 
have  been  sustained  by  plaintiff  through  misrepresentations 
made  by  defendant  in  negotiations  leading  up  to  an  ex- 
change by  plaintiff  of  a  house  and  lot  in  Rockford,  Illinois, 
for  three  government  lots  of  defendant  in  Oneida  coimty, 
Wisconsin. 

Plaintiff  claims  that  he  was  not  familiar  with  the  English 
language  and  that  he  relied  on  defendant's  agents,  who 
conversed  with  him  in  Lithuanian,  in  all  matters  pertaining 
to  the  transaction  in  question ;  that  he  went  to  Oneida  county 
at  the  request  of  defendant's  officers,  where  he  was  shown 
lands  described  as  lots  3,  4,  and  5  in  section  19,  township 
36 ;  that  the  lands  pointed  out  and  shown  to  him  by  defend- 
ant's agents  were  all  high,  level  land  of  good  quality;  that 
to  the  south  of  the  land  shown  him  there  seemed  to  be  a 
large  amount  of  swamp  land,  which  defendant  informed 
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plaintiff  would  not  be  a  part  of  the  land  he  was  to  buy ;  that 
defendant  further  represented  to  the  plaintiff  that  a  certain 
road  lay  next  to  and  went  through  the  land  so  shown  plaint- 
iff as  the  land  he  was  to  buy,  and  that  all  of  the  land  he  was 
to  get  was  high,  level,  and  good  farming  land  and  contained 
125.96  acres;  that,  relying  on  these  representations,  he  was 
induced  to  make  an  exchange  of  property  whereby  he  deeded 
his  house  and  lot  in  Rockford,  valued  at  $3,400,  and 
executed  and  delivered  a  note  and  mortgage  for  $1,143,  in 
all  to  the  amount  of  $4,543,  in  exchange  for  a  deed  from 
defendant  covering  the  lots  above  mentioned ;  that  these  rep- 
resentations made  by  defendant  were  false;  that  in  truth 
the  swamp  which  defendant  represented  would  not  be  on 
the  land  conveyed  to  plaintiff  was  practically  all  on  lots  4 
and  5  as  conveyed  to  plaintiff ;  that  approximately  twenty- 
five  acres  of  said  land  was  and  is  swamp  land,  absolutely 
unfitted  for  farming  purposes  and  valueless  to  this  plaint- 
iff; that  this  land  does  not  adjoin  the  road  pointed  out  to 
plaintiff,  nor  any  road;  that  instead  of  125.96' acres  of  land 
there  are  only  approximately  105.15  acres  in  the  entire  tract 
so  conveyed  to  this  plaintiff,  of  which  not  to  exceed  eighty- 
five  acres  are  as  represented ;  that  the  land  which  this  plaint- 
iff was  shown  by  the  defendant  and  which  he  supposed  he 
was  buying  is  in  lots  2,  3,  and  4  instead  of  lots  3,  4,  and  5 ; 
that  as  a  further  inducement  the  defendant  represented  to 
the  plaintiff  that  the  defendant  would  help  the  plaintiff  clear 
ten  acres  of  land  during  the  summer  of  1919;  that,  relying 
on  these  considerations  and  false  representations,  the  plaint- 
iff was  induced  to  make  the  exchange  and  purchase  the 
land  above  mentioned.  Damages  were  asked  in  the  sum  of 
$2,000. 

Defendant  alleges  that  plaintiff  came  to  Woodboro  in  the 
latter  part  of  July,  1918,  and  after  making  a  thorough  ex- 
amination of  the  property  of  defendant  selected  lot  6  of  sec- 
tion 17,  and  lots  4  and  5  of  section  20,  and  lot  3  of  section  19 
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as  the  lots  for  which  he  desired  to  exchange  his  Rockford 
property;  that  about  two  weeks  thereafter  a  contract  in  writ- 
ing was  entered  into  between  the  plaintiff  and  the  defendant 
for  an  exchange  of  the  lands,  but  that  in  October,  1918, 
plaintiff  came  again  to  the  town  of  Woodboro  and  after 
making  another  examination  of  the  lands  of  the  defendant  in 
the  neighborhood  requested  defendant  to  cancel  the  first  con- 
tract and  to  enter  into  a  new  contract  for  the  exchahge  of 
his  Rockford  property  for  the  lands  conveyed  to  him  by 
deed ;  that  the  exchange  was  made  under  the  conditions  re- 
cited in  the  complaint.  Defendant  denies  that  any  misrepre- 
sentations were  made  by  its  agents  and  alleges  that  the  lands 
in  question  contain  125.96  acres  according  to  the  govern- 
ment survey. 

By  a  special  verdict  the  jury  found  (1)  that  the  defend- 
ant's agents  represented  to  plaintiff  that  lots  3,  4,  and  5  in- 
cluded lands  which  actually  lie  north  of  lot  3;  (2)  that  they 
did  not  include  the  swamp  land  which  is  actually  found  on 
lot  5;  (3)  that  the  defendant's  agents  represented  to  plaint- 
iff that  lots  3,  4,  and  5  extended  eastward  to  the  highway 
next  adjoining;  (4)  that  the  plaintiff  relied  on  these  rep- 
resentations in  making  his  contract ;  ( 5 )  that  the  lands  rep- 
resented to  be  lots  3,  4,  and  5  to  the  plaintiff  were  of  greater 
value  than  the  lands  which  were  actually  included  in  the  lots 
conveyed  to  him;  (6)  that  the  amount  of  the  difference  in 
the  values  was  $1,255. 

Judgment  was  granted  in  plaintiff's  favor  on  the  special 
verdict,  from  which  judgment  the  defendant  appeals. 

For  the  appellant  the  cause  was  submitted  on  the  brief 
of  E,  D.  Minahan  of  Rhinelander. 

Charles  F.  Smith  of  Rhinelander,  for  the  respondent. 

The  following  opinion  was  filed  November  15,  1921: 

SiEBEcKER,  C.  J.  In  this  case  it  is  held  that  the  evidence 
adduced  on  the  trial  of  the  action  abundantly  supports  the 
findings  of  the  jury  to  the  effect  that  the  defendant's  officers 
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misrepresented  to  the  plaintiff  what  lands  were  actually  in- 
cluded in  lots  3,  4,  and  5  which  were  conveyed  to  plaintiff, 
and  that  such  lots  were  falsely  represented  by  defendant's 
officers  to  include  lands  which  actually  lie  to  the  north  of  lot 
3 ;  that  lots  3,  4,  and  5  did  not  include  the  swamp  land  which 
is  in  fact  a  part  of  the  lots  conveyed  to  him.  The  evidence 
also  sustains  the  finding  of  the  jury  that  de^fendant's  agents 
falsely  represented  that  government  lots  3,  4,  and  5,  em- 
braced in  plaintiff's  deed,  extended  eastward  to  the  next  ad- 
joining highway.  It  is  considered  that  the  evidence  in  the 
case  justified  the  jury  in  concluding  that  the  lands  which 
were  represented  to  plaintiff  to  constitute  lots  3,  4,  and  5 
were  of  greater  value  than  the  lands  actually  embraced  in 
lots  3,  4,  and  5,  and  that  such  difference  amounts  to  $1,255. 
We  think  the  trial  court  is  correct  in  holding  that  upon  the 
evidence 

"The  jury  were  charged  with  the  duty  of  finding,  upon 
the  evidence  thus  placed  before  them,  the  value  in  1918  of 
land  of  the  character  and  quality  of  lots  3  and  4  and  land  ly- 
ing north  thereof,  and  also  the  value  in  1918  of  lot  5,  accord- 
ing to  the  boundaries  now  actually  found  to  be  possessed 
by  it.  .  .  .  While  it  might  be  that  the  court,  if  charged  with 
the  duty  of  assessing  damages  in  this  case,  would  not  have 
found  the  difference  so  great,  it  seems  to  the  court,  upon  the 
evidence  presented  to  the  jury,  that  it  was  within  the  prov- 
ince of  the  jury  to  make  the  finding  which  it  did,  and  that 
the  court  has  neither  the  duty  nor  the  right  to  interfere  with 
that  finding  of  the  jury.'* 

Since  the  evidence  sustains  the  conclusion  that  plaintiff, 
through  defendant's  false  and  fraudulent  representation, 
paid  defendant  $1,255  in  excess  of  what  should  have  been 
paid  to  it,  the  conclusion  logically  follows  that  the  defendant 
not  only  received  this  $1,255  wrongfully,  but  also  that  the 
plaintiff  was  wrongfully  deprived  of  its  use  from  the  time 
of  the  conveyance  of  the  property  and  that  the  defendant 
had  the  benefit  of  its  use,  thus  damaging  the  plaintiff  to  the 
amount  of  the  value  of  such  use,  which  is  measured  by  the 
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reasonable  interest  on  such  amount.  We  think  the  court 
properly  awarded  the  plaintiff  recovery  of  six  per  cent  in- 
terest from  the  date  of  the  transaction  to  the  date  of  judg- 
ment on  the  amount  of  the  damages  found  by  the  jury  as  an 
item  of  the  damages  the  plaintiff  sustained. 
By  the  Court. — The  judgment  appealed  from  is  affirmed. 

A  motion  for  a  rehearing  was  denied,  with  $10  costs,  on 
January  10,  1922. 


Shaver^  Respondent,  vs.  Davis,  Agent  under  Transporta- 
tion Act  of  1920,  Appellant. 

October  21,  ip2i — January  10,  ip22. 

Railroads:  Accident  at  grade  crossing:  Excessive  speed  of  train: 
Look-and'tisten  rule :  When  violation  is  excused :  Contributory 
negligence:  Proximate  cause:  Questions  for  fury, 

1.  In  an  action  by  the  driver  of  a  motor  truck  for  injuries  sus- 

tained in  a  collision  with  defendant's  train  at  a  railroad  cross- 
ing, the  question  whether  the  train  was  moving  in  excess  of 
twelve  miles  an  hour  as  it  approached  and  was  within  twenty 
rods  of  the  crossing  was  for  the  jury. 

2.  One  who  drives  a  motor  truck  upon  a  railroad  crossing  without 

looking  or  listening  and  paying  no  attention  to  an  approaching 
train  is  guilty  of  contributory  negligence,  in  the  absence  of  an 
explanation  of  such  conduct. 

3.  The  burden  of  showing  such  contributory  negligence  is  ordina- 

rily on  the  defendant. 

4.  It  was  the  duty  of  the  jury,  in  connection  with  all  the  other 

evidence,  to  consider  photographs  of  the  scene  of  the  accident, 
but  they  are  not  controlling  on  appeal,  since  photographs  may 
convey  false  impressions  though  honestly  taken. 

5.  If  a  verdict  is  wholly  unwarranted  by  the  evidence  or  is  the  re- 

sult of  passion  or  prejudice,  a  new  trial  may  be  granted  in 
the  discretion  of  the  court ;  but  if  it  is  one  that  reasonable  men 
might  find,  it  is  not  the  duty  of  the  court  to  disturb  the  de- 
cision of  fact,  which  the  law  has  confided  to  juries.  If  there 
is  any  credible  evidence  to  support  a  verdict  it  cannot  be  dis- 
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turbed,  and  a  judgment  of  the  trial  court  sustaining  it  should 
not  be  set  aside  unless  clearly  wrong. 
6.  The  look-and-listen  rule  is  to  be  considered  in  connection  with 
all  the  facts,  and  must  be  relaxed  where  the  requirements  of 
sub.  6,  sec.  1809,  Stats.,  are  not  complied  with;  and  where 
plaintiff  was  unfamiliar  with  the  existence  of  the  crossing, 
the  track  being  without  fences  or  cattle-guards  and  situated 
in  the  outskirts  of  a  city,  and  there  was  testimony  that  it  was 
obscured  by  snow,  a  finding  that  there  was  no  contributory 
negligence  will  not  be  disturbed. 
7.  Where  the  jury  might  have  believed  that  there  was  a  causal  re- 
lation between  the  speed  of  the  train  and  the  extent  of  the 
injury,  and  that  if  the  train  had  been  going  at  a  lesser  rate  of 
speed  the  injury  would  have  been  less  serious  or  might  not 
have  occurred,  a  finding  that  defendant's  negligence  was  the 
proximate  cause  of  the  injury  will  be  sustained. 

# 

Appeal  from  a  judgment  of  the  circuit  court  for  Fond 
du  Lac  county:  Chester  A.  Fowler,  Circuit  Judge.  Af- 
firmed. 

The  appeal  is  from  a  judgment  in  favor  of  the  plaintiff 
for  $4,794.77. 

.  On  February  23,  1920,  shortly  before  noon,  the  plaint- 
iff, .while  driving  an  auto  truck  east  on  Grove  street  in  the 
outskirts  of  the  city  of  Fond  du  Lac,  was  struck  at  a  grade 
crossing  by  a  train  which  was  "coasting"  north,  down  grade, 
with  the  steam  shut  off.  The  day  was  clear  and  cold ;  a  wind 
was  blowing  from  the  northwest ;  a  **Look  out  for  the  cars'* 
sign  was  in  full  view  on  the  west  side  of  the  crossing. 

At  all  points  within  130  feet  on  the  west  side  there  was  an 
unobstructed  view  of  the  right  of  way  to  the  south  for  sev- 
eral hundred  feet.  The  track  was  a  spur  or  branch ;  there 
was  no  line  of  telegraph  poles  along  the  right  of  way,  and 
there  were  no  fences  or  cattle-guards  at  the  crossing.  Nei- 
ther was  there  a  watchman  nor  any  automatic  guard  or  sig- 
nal. 

Within  the  hour  preceding  the  accident  the  plaintiff  went 
over  this  same  crossing  with  a  load  of  gravel.  Returning  he 
came  to  the  bridge  spanning  the  Fond  du  Lac  river.  He  en- 
tered the  bridge  on  low,  shifted  to  second  in  the  middle,  then 
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into  third  as  he  left  the  bridge  and  approached  the  crossing 
a  few  yards  ahead.  The  engine  struck  the  right  hind  wheel, 
the  force  of  the  impact  throwing  the  truck  several  yards 
down  the  right  of  way,  and  the  plaintiff  was  pinned  imder 
the  wreckage. 

There  had  been  a  snowfall  the  night  before.  During  the 
early  morning  there  had  been  a  wind  strong  enough  to  drift 
the  snow  in  places.  There  was  conflicting  testimony  as  to 
the  depth  of  snow  in  the  road  in  the  vicinity  of  the  crossing, 
the  plaintiff  estimating  it  at  eight  inches.  Before  8:30  at 
least  three  trains  had  gone  over  the  crossing  in  question. 

The  plaintiff  denied  knowledge  of  the  existence  of  the 
crossing.  He  had  lived  in  the  city  of  Fond  du  Lac  for  eight 
years.    For  three  years  he  had  been  a  drayman. 

The  complaint  alleges  that  the  plaintiff  did  not  know  of 
the  crossing ;  that  there  were  no  advanced  warning  signs  as 
required  by  statute;  that,  because  of  the  inclosed  cab  of  his 
truck,  he  could  not  see  the  "Look  out  for  the  cars"  sign; 
that  he  did  not  see  the  track  because  it  was  covered  with 
snow ;  and  that  he  did  not  look  for  a  train  because  he  had  no 
knowledge  of  the  existence  of  the  crossing.  He  further  al- 
leges that  the  train  was  being  run  at  a  negligent  rate  of  speed 
far  in  excess  of  the  statutory  twelve  miles  per  hour ;  that  he 
heard  no  bell  or  whistle  and  believes  that  no  such  warning 
was  given;  and  that  by  reason  solely  of  the  alleged  negli- 
gence he  had  suffered  the  injury  complained  of. 

The  defendant  took  issue  on  all  allegations  of  negligence. 

The  *'Look  out  for  the  cars"  sign  was  in  full  view,  and  if 
the  plaintiff  had  looked  he  would  have  seen  the  train.  It 
seems  established  that  the  whistle  was  blown  and  the  bell 
rung  at  the  proper  places.  As  to  the  speed  of  the  train  there 
was  conflicting  evidence.  The  plaintiff  testified  that  if  he 
had  looked  he  would  have  seen  the  train;  that  there  was 
nothing  to  prevent  his  looking  south  to  see  it ;  that  he  could 
have  looked  out  of  the  window  in  the  cab  of  his  truck;  that 
he  would  have  seen  the  "Look  out"  sign  if  he  had  looked; 
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that  his  hearing  and  eyesight  were  good ;  that  the  wind-shield 
was  open;  that  he  did  not  look  either  way;  paid  no  atten- 
tion to  the  surroundings  and  drove  straight  ahead ;  that  he 
did  not  notice  whether  there  was  a  railroad  sign  ahead ;  and 
that  he  did  not  hear  the  bell  or  whistle  and  was  not  listening. 

The  testimony  of  the  fireman  and  the  engineer  was,  in  sub- 
stance, that  the  fireman  saw  the  truck  when  it  was  about  100 
feet  from  the  crossing;  that  the  fireman  shouted  to  the  en- 
gineer, who  applied  the  brakes  three  or.  four  feet  from  the 
point  of  collision,  the  train  coming  to  a  stop  within  120  feet. 

In  answer  to  the  defendant's  allegation  of  contributory 
negligence  the  plaintiff  contends  that,  not  knowing  of  the 
existence  of  the  crossing,  he  was  not  negligent  in  failing  to 
look  for  a  train. 

Plaintiff  produced  one  witness  who  swore  that  in  his  judg- 
ment the  train  was  going  from  twenty  to  thirty  Tniles  an 
hour,  another  twenty-five  miles  an  hour,  and  another  that 
on  the  following  day  the  same  train  was  going  from  twenty- 
five  to  thirty  miles  per  hour.  This  last  statement  was  made 
competent  by  the  testimony  of  the  defendant's  fireman  that 
it  was  being  run  in  the  same  manner  that  day  as  the  day  be- 
fore. Defendant's  witnesses  testified  that  it  was  being  tun 
at  the  rate  of  from  eight  to  ten  miles  an  hour.  There  was 
some  other  testimony  given  by  both  parties  where  less  defi- 
nite figures  were  given. 

Some  testimony  was  given  in  behalf  of  the  defendant  as 
to  the  distance  in  which  a  train  going  twenty-five  or  thirty 
miles  an  hour  could  be  stopped.  Plaintiff's  testimony  tended 
to  show  that  the  train  stopped  about  175  feet  from  the  place 
of  collision.  There  was  testimony  that  a  700-pound  wheel 
of  the  demolished  truck  was  wedged  between  the  pilot  and 
the  track,  serving  as  a  brake,  and  that  the  truck  weighed 
nearly  six  tons  and  was  hurled  a  distance  of  about  twenty- 
five  feet. 

In  a  special  verdict  the  jury  found,  in  substance,  that  the 
train  was  moving  in  excess  of  twelve  miles  an  hour  as  it 
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approached  within  twenty  rods  of  the  crossing;  that  the 
above  want  of  care  was  the  proximate  cause  of  the  injury ;' 
that  the  plaintiff  used  ordinary  care  in  respect  to  keeping  a 
lookout ;  and  that  the  amount  of  the  damage  was  $4,600. 

The  usual  motions  were  made,  and  judgment  was  ordered 
for  the  plaintiff. 

For  the  appellant  there  was  a  brief  by  H.  /.  Killilea  of 
Milwaukee  and  Williams  &  Foster  of  Fond  du  Lac,  and*oral 
argument  by  Mr.  Killilea. 

For  the  respondent  there  was  a  brie^  by  Reilly  &  O'Brien 
and  L.  /.  Fellenz,  all  of  Fond  du  Lac,  and  oral  argument 
by  Mr.  FeUenz  and  Mr.  J.  E.  O'Brien. 

The  following  opinion  was  filed  November  15,  1921: 

Jones,  J.  In  view  of  the  testimcmy  it  is  clear  that  the 
trial  court  would  not  have  been  justified  in  taking  from  the 
jury  the  question  of  the  rate  of  speed  of  the  train  nor  in 
changing  their  answer  that  the  train  was  moving  in  excess 
of  twelve  miles  an  hour  as  it  approached  and  was  within 
twenty  rods  of  the  crossing. 

Appellant's  counsel  rely  on  Riger  v.  C.  &  N.  W.  R.  Co. 
156  Wis.  86,  144  N.  W.  204,  where  in  the  opinion  of  one 
witness,  formed  from  imperfect  observation,  the  rate  of 
speed  was  estimated  at  about  sixteen  or  seventeen  miles  per 
hour,  and  where  five  witnesses  testified  that  the  rate  was 
from  four  to  seven  miles  an  hour,  and  where  the  train  was 
stopped  within  thirty  feet  after  the  signal.  We  do  not  con- 
sider the  two  cases  at  all  analogous.  See  Swalm  %k  N.  P.  R. 
Co.  143  Wis.  442,  128  N.  W.  62. 

A  much  more  serious  objection  raised  by  appellant  is  that 
the  testimony  showed  the  contributory  negli.5:ence  of  plaint- 
iff. The  substance  of  his  testimony  was  that  he  did  not 
look  nor  listen  and  paid  no  attention  to  the  approaching 
train.  Without  any  explanation  his  frank  admission  of 
these  facts  would  be  proof  of  the  baldest  negligence,  and 
according  to  a  long  line  of  decisions  of  this  court  would  de- 
feat his  action. 


\ 
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There  are  numerous  circumstances  relied  on  as  an  ex- 
planation, and  the  question  is  whether  they  sufficed  to  pre- 
sent a  question  for  the  jury.  Plaintiff's  evidence  is  undis- 
puted that  he  had  never  crossed  this  spur  track,  which  was 
about  1,200  feet  from  the  western  limits  of  the  city,  until  the 
day  of  the  accident.  He  had  passed  over  the  main  line  on 
Military  street  at  a  point  1,780  feet  farther  south  at  least 
four  times  on  other  occasions,  but  the  track  in  question  left 
the  main  track  about  thirty-seven  feet  north  of  Military 
street. 

He  knew  of  the  three  lines  of  railway  running  north 
through  Fond  du  Lac  and  had  passed  over  them  on  the  fore- 
noon of  the  day  of  the  accident  on  his  trip  to  the  gravel  pit. 
On  this  spur  track,  with  which  he  said  he  was  not  familiar, 
there  were  no  telegraph  poles  and  no  cattle-guards  or  fences. 

There  had  been  a  snowfall  during  the  preceding  night  of 
three  inches  or  more,  and  with  a  northwest  wind  the  snow 
was  blowing  and  drifting.  There  was  the  testimony  of  sev- 
eral witnesses  besides  the  plaintiff  that  at  the  time  of  the 
accident  the  track  was  all  covered  with  snow  and  that  in 
places  off  the  track  there  were  drifts  three  or  four  feet  deep. 

The  plaintiff  testified  that  he  had  much  trouble  managing 
the  truck  on  account  of  the  snow ;  that  he  had  to  raise  the 
wind-shield  three  or  four  inches  in  order  to  see  to  drive; 
that  chains  were  on  all  four  of  the  wheels ;  and  that  in  order 
to  reach  a  lever  and  shift  gears  in  managing  the  machine  he 
had  to  bend  over. 

The  train  was  running  down  grade  at  a  speed  which  the 
jury  found  beyond  the  legal  rate,  with  the  steam  shut  off — 
hence  with  less  than  the  usual  noise, — ^and  the  wind  was 
blowing  from  a  direction  opposite  to  that  of  the  train. 

Both  parties  introduced  photographs  in  evidence  and  both 
parties  rely  on  them.  Small  ones  were  taken  by  defendant's 
agents  on  the  afternoon  of  the  accident,  some  of  which 
showed  that  the  rails  were  plainly,  and  others  dimly,  visible. 
Large  photographs  taken  two  days  after  the  accident  showed 
very  clearly  that  the  view  was  unobstructed  as  claimed  and 
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that  at  that  time  the  rails  at  the  crossing  could  be  plainly 
seen.  Plaintiff's  photographs,  all  taken  in  the  afternoon  of 
the  day  of  the  injury,  show  the  rails  as  scarcely  visible,  and 
the  dismantled  truck  imbedded  in  deep  snow-drifts.  Except 
in  one  of  the  defendant's  exhibits  the  drifts  are  not  shown. 
It  does  not  appear  in  the  evidence  how  many  trains  had 
passed  before  the  photographs  were  taken. 
"^  It  is  the  popular  impression  that  photographs  cannot  He, 
but  those  who  have  had  long  experience  in  the  trial  of  law- 
suits know  very  well  that  although  honestly  take^  and  sworn 
to  they  may  and  often  do  convey  very  false  impressions.  It 
was  the  duty  of  the  jury,  in  connection  with  all  the  other 
evidence,  to  consider  the  photographs,  but  they  are  not  con- 
trolling upon  us. 

It  has  been  argued  with  ability  and  earnestness  by  appel- 
lant's counsel  that  there  was  no  credible  evidence  to  war- 
rant the  finding  of  the  jury  which  absolved  plaintiff  from 
contributory  negligence,  and  that  it  is  incredible  that  he  did 
not  know  or  ought  not  to  have  known  that  he  was  approach- 
ing the  track  of  defendant.  In  considering  whether  we 
should  set  aside  the  order  refusing  a  new  trial  there  are  cer- 
tain rules  of  law  which  are  binding  upon  us.  It  is  settled  by 
a  long  line  of  cases  in  this  court,  which  it  is  unnecessary  to 
cite,  that  the  burden  of  proof  of  contributory  negligence  is 
ordinarily  on  the  defendant.  It  is  true  that  if  the  jury  arrive 
at  a  conclusion  wholly  unwarranted  by  the  evidence  or  which 
is  very  clearly  the  result  of  passion  or  prejudice,  so  that 
the  court  can  see  that  justice  has  not  been  done,  a  new  trial 
may  be  granted  in  the  discretion  of  the  court. 

On  the  other  hand,  if  the  verdict  arrived  at  is  one  that 
reasonable  men  might  find,  it  is  not  the  duty  of  the  court  to 
disturb  the  decision  of  fact  which  the  law  has  confided  to 
juries,  not  to  judges.  This  court  has  repeatedly  held  that  if 
there  is  any  credible  evidence  to  support  the  verdict  it  can- 
not be  disturbed,  and  that  the  judgment  of  the  trial  court 
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sustaining  the  verdict  should  not  be  set  aside  unless  clearly 
wrong.  Ellis  v.  C.  &  N.  W.  R.  Co.  167  Wis.  392,  167  N.  W. 
1048;  Brunner  v.  M..  St.  P.  &  S.  S.  M.  R.  Co.  155  Wis. 
253,  266,  143  N.  W.  305,  144  N.  W.  986;  Slam  v.  Lake 
Superior  T.  &  T.  R.  Co.  152  Wis.  426,  432,  140  N.  W.  30; 
Kroger  v.  Cumberland  F.  P.  Co.  145  Wis.  433,  443.  130  N. 
W.  513;  Low  Yee  v.  State,  132  Wis.  527,  112  N.  W.  425. 
In  the  United  States  supreme  court  the  rule  has  been  thus 
stated : 

"It  is  well  settled  that  where  there  is  uncertainty  as  to  the 
existence  of  either  negligence  or  contributory  negligence,  the 
question  is  not  one  of  law,  but  of  fact,  and  to  be  settled  by  a 
jury;  and  this  whether  the  uncertainty  arises  from  a  con- 
flict in  the  testimony  or  because,  the  facts  being  undisputed, 
fairminded  men  will  honestly  draw  different  conclusions 
from  them."  Richmond  &  D.  R.  Co.  v.  Powers,  149  U.  S. 
43,  13  Sup.  Ct.  748 ;  Klots  v.  Po-wer  &  M.  M.  Co.  136  Wis. 
107,  116  N.  W.  770;  Harsen  v.  N.  P.  R.  Co.  139  Wis.  186, 
120  N.  W.  826 ;  Jurkoznc  v.  C,  M.  &  St.  P.  R.  Co.  166  Wis. 
266,  164  N.  W.  993 ;  Valxn  v.  M.  &  N.  R.  Co.  82  Wis.  1,  5, 
51  N.  W.  1084. 

It  would  probably  seldom  happen  that  a  traveler  would 
be  excused  for  not  knowing  of  his  approach  to  a  railroad 
track  in  broad  daylight,  and  such  ignorance  would  generally 
defeat  a  recovery.  But  the  look-and-listen  rule  is  not  an  un- 
bending rule,  but  one  to  be  considered  in  connection  with  all 
the  facts.  There  may  be  ignorance  of  the  fact  that  there  is 
a  railroad  track  at  the  place  in  question;  the  view  may  be 
partially  obscured  by  trees  or  other  objects,  or  entirely  cov- 
ered by  fresh  snow  as  indicated  by  testimony  in  this  case.  It 
cannot  be  said  as  a  matter  of  law  that  any  of  these  circum- 
stances or  all  of  them  would  excuse  the  person  injured.  Nor 
are  we  prepared  to  say  as  a  matter  of  law  that  these  and 
other  similar  facts  are  not  proper  subjects  for  the  consider- 
ation of  a  jury.  In  the  present  case  the  facts  that  the  track 
wa's  a  spur  in  the  outskirts  of  the  city,  without  fences  or 
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cattle-guards ;  the  testimony  that  the  wind  was  blowing  and 
the  snow  drifting;  that  plaintiff  was  busily  occupied  in  hand- 
ling a  heavy  truck  with  difficulty,  were  all  facts  fairly  sub- 
mitted to  the  jury,  and  they  found  that  there  was  no  con- 
tributory negligence,  and  their  finding  was  sustained  by  the 
trial  court. 

In  view  of  the  decisions  of  this  court  as  to  the  province 
of  the  jury  and  the  effect  of  their  decisions  on  questions  of 
fact,  we  do  not  feel  justified  in  reversing  the  order  denying 
a  new  trial.  We  cite  a  few  of  the  many  cases  which  illus- 
trate that  the  look-and-listen  rule  is  not  an  ironclad  rule  sub- 
ject to  no  exceptions  or  qualifications:  Valin  v.  M.  &  N.  R. 
Co.  82  Wis.  1,  51  N.  W.  1084;  Sarles  v.  C,  M.  &  St.  P.  R. 
Co.  138  Wis.  498,  120  N.  W.  232;  Kujazva  v,  C,  M.  &  St 
P.  R.  Co.  135  Wis.  562,  116  N.  W.  249;  Gordon  v.  III.  Cent. 
R.  Co.  168  Wis.  244,  169  N.  W.  570;  Winchell  v.  Abbot,  77 
Wis.  371,  46  N.  W.  665 ;  Phillips  v.  M.  &  N.  R.  Co.  77  Wis. 
349,  46  N.  W.  543;  Sivalm  v.  N.  P.  R.  Co.  143  Wis.  442, 
128  N.  W.  62;  Wade  v.  C.  &  N.  W.  R.  Co.  146  Wis.  99, 
130N.  W.  890. 

In  this  connection  we  may  refer  to  the  statute  (sub.  6, 
sec.  1809)  which  provides  that  a  recovery  for  personal  in- 
jury or  death  caused  by  the  negligent  omission  of  a  railway 
company  to  comply  with  the  requirements  of  that  section 
shall  not  be  barred  by  a  slight  want  of  ordinary  care  con- 
tributing to  the  injury  or  death.  In  considering  this  statute, 
in  the  opinion  of  Mr.  Justice  Eschweiler,  it  was  said: 

"With  the  legislative  change  as  to  the  amount  of  care, 
lack  of  which  will  defeat  an  action  for  injury  to  the  traveler 
on  the  highway  at  a  railroad  crossing,  there  must  be  a  cor- 
responding relaxation  of  the  former  rather  rigid  look-and- 
Hsten  rule."  Gordon  v.  III.  Cent.  R.  Co.  168  Wis.  244,  169 
N.  W.  570. 

Appellant's  counsel  argue  that  the  speed  of  the  train  was 
ngt  the  proximate  cause  of  the  injury.  In  some  of  the  cases 
cited  by  them  the  question  of  proximate  cause  was  not  f)rop- 
erly  submitted  to  the  jury.     In  others  it  is  held  that  the  neg- 
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ligence  of  the  plaintiff  proximately  caused  the  injury,  and  in 
others  that  in  order  for  the  plaintiff  to  recover  he  should 
show  that  the  injury  was  the  natural  consequence  of  the  act 
or  omission  of  the  defendant  and  that  a  person  of  ordinary 
care  ought  reasonably  to  have  apprehended  that  personal  in- 
jury to  another  might  probably  result  from  such  negligence. 
Appellant's  counsel  argue  that  if  the  engine  had  been  run- 
ning ten  miles  per  hour  under  the  circumstances  in  this  case 
the  accident  was  as  likely  to  occur  as  if  the  train  was  run- 
ning twenty-five  miles  an  hour,  and  that  it  could  not  have 
been  anticipated  that  the  accident  would  happen.  In  an 
opinion  of  the  court  by  Mr.  Justice  Vin je  it  was  said : 

"It  is  not  necessary  that  an  ordinarily  prudent  man  ought 
reasonably  to  have  anticipated  the  particular  iniury  to  the 
plaintiff  or  to  any  particular  person.  It  is  sufficient  that 
such  a  man  ought  reasonably  to  have  anticipated  that  his 
conduct  might  probably  cause  some  injury  to  another."  Coel 
V,  Green  Bay  T,  Co.  147  Wis.  229,  238,  133  N.  W.  23; 
Sparks  V.  Wis.  Cent.  R.  Co.  139  Wis.  108,  120  N.  W.  858; 
Morey  v.  Lake  Superior  T.  &  T.  Co.  125  Wis.  148, 
103  N.  W.  271 ;  Kujaiva  v.  C,  M.  &  St.  P.  R.  Co.  135  Wis. 
562,  116N.  W.  249. 

The  jury  may  have  believed  that  there  was  a  causal  rela- 
tion between  the  speed  of  the  train  and  the  extent  of  the  in- 
jury. It  is  quite  probable  that  if  the  train  had  been  running 
more  slowly  the  injury  would  have  been  less  serious.  Coel 
V.  Green  Bay  T.  Co.,  supra. 

.Although  the  engineer  might  not  have  anticipated  the 
specific  injury  to  the  plaintiff,  it  is  reasonable  that  he  should 
have  anticipated  that  travelers  might  undertake  to  cross  the 
track  even  though  a  train  might  be  in  sight,  and  that  acci- 
dents were  more  likely  to  happen  if  the  train  was  running 
at  an  illegal  than  at  a  legal  rate  of  speed.  Under  the  testi- 
mony the  jury  may  have  believed  that  if  the  train  had  been 
going  twelve  miles  an  hour  or  less,  the  accident  would  not 
have  happened  at  all.  Ellis  v.  C.  &  N.  W.  R.  Co.  167  Wis. 
392,  402,  167  N.  W.  1048. 
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We  are  satisfied  that  the  finding  of  the  jury  that  the  want 
of  ordinary  care  on  the  part  of  the  defendant  was  the  proxi- 
mate cause  of  the  injury  was  correct. 

By  the  Court. — ^Judgment  affirmed. 

RosENBERRY,  J.,  dissents. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
January  10,  1922. 


Peters,  Appellant,  vs.  Kanzenbach,  Respondent. 

October  21,  ig2i — January  10,  ip22. 

Principal  and  agent:  Authority  of  agent  to  release  debtor  of  prin- 
cipal: Adoration:  Agent  as  trustee  of  express  trust, 

1.  A  collection  agent  who  was  not  authorized  to  execute  a  release 

of  a  debt  which  he  was  attempting  to  collect  from  his  princi- 
pal's debtor  could  not  accept  the  debtor's  note  payable  to' 
himself  and  discharge  the  debt.  The  release,  not  being  con- 
sented to  by  the  principal,  constituted  no  valid  consideration 
for  the  note. 

2.  In  order  to  constitute  a  novation  the  creditor  must  consent  to 

the  discharge  of  the  original  debtor  and  accept  the  promise 
of  the  new  debtor. 

3.  Where  a  collection  agent  was  given  a  claim  to  collect  and  with- 

out authority  obtained  a  note  in  which  it  was  payee  and  gave 
a  release  to  the  debtor,  its  action  in  this  respect  not  being 
ratified  by  its  principal,  the  creditor,  it  could  not  bring  action 
on  the  note  as  trustee  of  an  express  trust  under  sec.  2607, 
Stats.,  without  joining  the  creditor.  To  warrant  the  bringing 
of  such  an  action  the  creditor  must  expressly  or  impliedly 
have  consented  thereto,  and  a  situation  must  also  appear 
whereby  the  judgment  obtained  would  bind  such  creditor  and 
release  his  claim  against  the  debtor. 
EscHWEiLER,  J.,  dissents. 

Appeal  from  a  judgment  of  the  circuit  court  for  Colum- 
bia county:  Chester  A.  Fowler,  Circuit  Judge.     Affirmed, 


/ 
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The  appeal  is  from  a  judgment  dismissing  the  complaint, 
with  costs,  judgment  having  been  entered  pursuant  to  a 
directed  verdict. 

One  A.  J.  Weir,  alleged  to  be  the  owner  of  a  valid  claim 
for  $60  against  the  defendant,  placed  the  same  in  the  hands 
of  the  plaintiff,  a  collection  agent,  for  collection.  The  de- 
fendant called  upon  the  plaintiff  while  the  plaintiff  had  such 
claim  for  collection,  and  entered  into  an  arrangement  with 
him  by  the  terms  of  which  the  plaintiff  executed  and  handed 
to  the  defendant  a  receipt  in  full  for  said  claim  and  took 
from  the  defendant  his  promissory  note  for  the  amount  in 
question,  payable  to  the  plaintiff.  The  action  in  question  is 
brought  by  the  plaintiff  to  recover  from  the  defendant  on 
this  note.  The  defendant's  answer,  among  other  things, 
alleged  want  of  conside»ation  for  the  note.  The  case  was 
tried  upon  the  issue  so  formed. 

On  the  trial  of  the  action  the  note  was  introduced  in  evi- 
dence, and  the  foregoing  facts  were  made  to  appear  from 
plaintiff's  evidence.  Plaintiff  testified  that  after  giving  the 
defendant  the  receipt  he  rang  up  Weir  by  telephone  and  in- 
formed him  of  the  giving  of  such  receipt  and  of  the  execu- 
tion  and  acceptance  of  the  note,  and  stated  that  he,  the  plaint- 
iff, would  pay  Weir.  There  is  no  evidence  indicating  that 
Weir  expressed  any  satisfaction  or  dissatisfaction  with  such 
arrangement.  There  is  no  evidence  to  show  that  Weir  au- 
thorized the  plaintiff  to  deliver  the  receipt  in  question  to  the 
defendant,  or  that  he  authorized  the  acceptance  of  a  note 
ejcecuted  by  the  defendant  to  the  plaintiff,  nor  is  there  any 
evidence  to  show  that  Weir  had  released  the  defendant  from 
liability  upon  his  claim  against  him.  ^ 

The  foregoing  substantially  represents  the  entire  evidence 
introduced  in  the  case,  and  upon  the  introduction  of  the  same 
defendant's  counsel  moved  for  a  directed  verdict,  which  mo- 
tion the  court  granted. 

William  N\  Pozvers  of  Oshkosh,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  C  H.  Metder, 
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and  oral  argument  by  Mr.  IV.  H.  Farnsworth  and  Mr.  Metz- 
ler,  both  of  Portage. 

The  following  opinion  was  filed  No^vember  15,  1921: 

DoERFLER,  J.  In  the  first  place,  the  plaintiff  was  not  au- 
thorized to  execute  and  deliver  to  the  defendant  a  release 
such  as  is  referred  to  above.  The  defendant  was  not  in- 
debted to  the  plaintiff,  but  was  indebted  to  Weir.  Weir  had 
not  consented  to  the  acceptance  by  the  plaintiff  of  the  note 
executed  by  the  defendant.  Consequently  it  follows  that  the 
release  delivered  to  the  defendant  was  not  a  binding  or  valid 
release,  as  appears  from  the  evidence,  and  as  a  result  the 
note  executed  to  the  plaintiff  was  not  executed  pursuant  to 
a  valid  consideration  moving  from  the  plaintiff  to  the  de- 
fendant. Furthermore,  there  being  no  evidence  showing 
that  Weir  consented  to  or  approved  of  the  arrangement  made 
between  the  plaintiff  and  the  defendant.  Weir  still  retained 
his  claim  against  the  defendant. 

The  arrangement  entered  into  between  the  plaintiff  and 
the  defendant  did  not  constitute  a  novation,  for  in  order  to 
constitute  a  novation  a  creditor  must  have  consented  to  the 
discharge  of  the  original  debtor  and  have  accepted  the  prom- 
ise of  the  new  debtor.  29  Cyc.  1132.  So  that,  inasmuch  as 
it  appears  from  the  evidence  that  Weir  did  not  consent  to 
the  discharge  of  defendant  (he  being  the  original  debtor), 
and  there  being  no  evidence  of  his  acceptance  to  treat 
the  plaintiff  as  his  debtor,  a  novation  did  not  result  and  Weir 
still  retained  his  original  claim  against  the  defendant. 

It  is  argued  by  plaintiff's  counsel  that  the  action  was 
brought  by  the  plaintiff  as  trustee  of  an  express  trust,  and 
that  in  such  an  action,  under  the  provisions  of  sec.  2607, 
Stats.,  It  was  not  necessary  for  the  plaintiff  to  join  Weir 
with  him  as  a  party  plaintiff,  and  that  the  action  could  prop- 
erly be  prosecuted  in  plaintiff's  name  alone. 

In  order  that  the  plaintiff  could  bring  this  action  properly 
in  his  own  name  but  as  trustee  of  an  express  trust,  it  was 
necessary  that  Weir  either  expressly  or  impliedly  consented 
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to  the  bringing  of  such  action  in  that  form,  and  a  situation 
must  also  appear  whereby  the  judgment  obtained  would 
bind  Weir  and  release  Weir's  claim  against  the  defendant. 
There  is  nothing  in  the  evidence  whidh  would  warrant  such 
a  conclusion. 

In  the  case  of  Salter  v.  Krueger,  65  Wis.  217,  26  N.  W. 
544,  cited  in  appellant's  brief,  it  appeared  that  the  note  and 
mortgage  were  given  for  the  aggregate  amount  of  a  debt 
due  from  one  Emery  to  the  defendant,  and  another  debt  due 
from  Emery  to  Ott.  Both  were  taken  in  the  name  of  the 
defendant  alone.  Ott  was  not  mentioned  nor  referred  to 
in  either.  He  was  present,  however,  and  participated  in 
their  procurement,  but  otherwise  was  not  a  party  to  the 
transaction.  The  court  in  that  case,  as  reported  in  the 
opinion  on  page  221,  says: 

"Evidently  Ott  constituted  the  defendant  his  trustee  of 
an  express  trust.  Sec.  2607,  R.  S.  Assuming  the  rightful 
execution  of  the  note  and  mortgage,  then  they  were  both  en- 
forceable in  the  name  of  the  defendant  alone  without  making 
Ott  a  partv."    Citing  Waterman  v,  C,  M.  &  St.  P.  R,  Co, 

61  Wis.  464,  21  N.  W.  611 ;  Poor  v.  Guilford,  6  Seld.  (10 
N.  Y.)  273,  61  Am.  Dec.  749;  Johnson  v.  Catlin,  27  Vt.  87, 

62  Am.  Dec.  622. 

In  the  case  at  bar  Weir  was  not  present  when  the  arrange- 
ment between  the  parties  to  this  action  was  enterecj  into,  nor 
did  he  consent  to  the  same.  It  follows,  therefore,  that  Weir, 
not  having  released  the  defendant  as  his  .debtor,  and  not 
having  consented  to  the  delivery  of  the  receipt  to  the  defend- 
ant and  the  acceptance  by  the  plaintiff  of  the  note  in  ques- 
tion, still  retained  his  claim  against  the  defendant. 

The  motion  for  direction  of  a  verdict  was  therefore  prop- 
erly granted. 

By  the  Court, — ^Judgment  affirmed. 

EscHWEiLER,  J.  {dissenting).  I  cannot  agree  with  the 
disposition  made  of  this  case  by  the  court. 

The  subject  matter  of  this  litigation  i§  a  debt  of  $60  al- 
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leged  to  be  owing  by  defendant.  If  there  was  such  a  debt 
he  either  owed  it  to  plaintiff  by  reason  of  the  giving  of  the 
note  upon  which  the  suit  was  brought  or  else  to  Weir  upon 
the  original  obligation.  These  two  alternatives  could  as 
well  and  better  be  disposed  of  in  this  action  by  bringing  in 
Weir  as  a  party  than  by  following  the  practice  now  silently 
approved  by  the  majority  opinion.  If  the  action  had  been 
brought  by  Weir  and  the  fact  of  the  giving  of  the  note  to 
plaintiff  had  appeared,  then  plaintiff  should  have  been  made 
a  party,  and  for  the  same  reasons  in  this  case,  the  possible 
interest  of  Weir  appearing,  he  should  have  been  made  a 
party. 

Such  procedure  would  be  following  the  direct  legislative 
command  of  sec.  2610,  Stats.,  which,  if  not  absolutely  man- 
datory upon  the  courts,  is  certainly  directory  with  emphasis. 
It  provides  that  when  a  complete  determination  of  the  con- 
troversy cannot  be  had  without  the  presence  of  other  par- 
ties, or  any  persons  not  then  parties  to  the  action  have  such 
interests  in  the  subject  matter  of  the  controversy  as  require 
them  to  be  made  parties  for  their  due  protection,  the  court 
shall  order  them  to  be  brought  in.  Such  a  course  as  pointed 
out  by  this  statute  has  been  repeatedly  spoken  of  by  this 
court  as  being  one  to  be  encouraged  rather  than  discouraged. 
It  was  so  held  where  a  question  of  possible  novation  arose 
as  in  the  case  at  bar.  Hememvay  v,  Beechcr,  139  Wis.  399, 
402,  121  N.  W.  150.  The  broad  powers  intended  to  be  given 
thereby  and  the  consequent  duty  resting  upon  the  court  are 
discussed  and  pointed  out  in  Swanby  v.  Nortltern  State 
Bank,  150  Wis,  572,  576,  137  N.  W.  763;  and  in  Burkhardt 
M.  &  E.  P.  Co,  V.  Hudson,  162  Wis.  361,  367,  156  N.  W. 
1011;  Lumbermen's  Nat.  Bank  z'.  Corrigan,  167  Wis.  82, 
86,  166  N.  W.  650;  Miley  v.  Heaney,  163  Wis.  134,  140,  157 
N.  W.  S\S\Brovan  v.  Kyle,  166  Wis.  347,  350,  165  N.  W. 
382. 

Where  such  steps  have  not  been  taken  by  the  trial  cnrrt 
they  may  be  directed  by  this  court.    IVillia^ns  v.  Thrall,  167 
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Wis.  410;416, 167  N.  W.  825.  I  think,  therefore,  that  such 
direction  should  have  been  given  here  rather  than  to  affirm 
the  judgment  below. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
January  10,  1922. 


McGouGH,  Appellant,  vs.  Hogan,  imp.,  Respondent. 

October  21,  Ip2j — January  10,  ip22. 

Insurance:  Benefit  societies:  Right  to  require  certain  relationship 
between  insured  and  beneficiary :  By-laws:  Change  of  bene- 
ficitiry:  Waiver  of  requirement  as  to  relationship :  Void  cer- 
tificate: Effect  on  existing  certificate, 

1.  Though  both  the  Illinois  statute  under  which  a  benefit  society 

was  incorporated  and  its  charter  authorized  it  to  issue  cer- 
tificates in  favor  of  blood  relations  of  an  insured,  the  society, 
by  a  by-law,  could  restrict  those  who  might  be  designated  as 
beneficiaries  to  certain  blood  relations  and  exclude  cousins 
other  than  first  cousins. 

2.  A  valid  by-law  of  a  benefit  society  specifying  those  who  might 

be  designated  as  beneficiaries  became  a  part  of  any  cpntract 
of  insurance  evidenced  by  a  certificate,  whether  so  expressed 
or  not. 

3.  The  right  of  one  insured  by  a  benefit  society  to  change  the 

beneficiary  without  the  consent  of  the  latter  must  be  exercised 
in  accordance  with  the  by-laws  of  the  society  specifying  those 
who  may  be  designated  as  beneficiaries,  and  especially  since 
sub.  5,  sec.  1957,  Stats.,  authorizes  a  change  of  beneficiary 
by  complying  with  the  by-laws  of  the  society. 

4.  Where  a  benefit  society  whose  by-laws  excluded  cousins  other 

than  first  cousins  as  permissible  beneficiaries  made  inquiry 
as  to  the  relationship  of  the  insured  and  the  proposed  bene- 
ficiary before  issuing  a  certificate  upon  a  change  of  bene- 
ficiary, but  was  mistakenly  or  falsely  informed  that  the  per- 
son designated  was  a  first  cousin,  and,  when  sued  after  the 
death  of  the  insured,  paid  the  money  into  court  as  authorized 
by  its  by-laws  and  alleged  that  it  would  not  have  issued  the 
certificate  had  it  known  that  the  person  designated  as  bene- 
ficiary was  a  second  cousin,  there  was  no  waiver  or  estoppel. 
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5.  Under  by-laws  of  a  benefit  society  providing  for  a*  change  of 
beneficiary  by  the  surrender  of  the  old  and  the  issuing  of  a 
new  certificate,  and  that  the  issuing  of  such  new  certificate 
should  cancel  any  previous  certificate,  the  surrender  of  the 
old  certificate  did  not  cancel  it  and  render  it  void  where  the 
new  certificate  was  invalid  because  designating  a  benefi- 
ciary, not  permitted  by  the  by-laws ;  and  the  prior  designation 
remained  in  full  force  and  effect. 

Appeal  from  an  order  of  the  circuit  court  for  Eau  Claire 
county:  E.  C.  Higbee,  Judge.     Affirmed. 

The  plaintiff  was  a  second  cousin  of  Annie  O'Donnell, 
who  for  a  number  of  years  prior  to  her  death  had  been  in- 
sured by  the  defendant  Women's  Catholic  Order  of  For- 
esters, having  made  several  changes  of  beneficiaries.  On 
January  6,  1920,  the  respondent,  Laura  Hogan,  a  niece  of 
the  insured,  was  the  beneficiary  in  the  then  certificate,  and 
on  that  day  that  certificate  was  surrendered  by  the  insured 
and  application  made  by  her  to  have  a  new  certificate  issued 
in  lieu  thereof  in  which  the  plaintiff  should  be  designated  as 
beneficiary.  Such  new  certificate  was  delivered  to  and  ac- 
cepted by  Annie  O'Donnell  about  March  2,  1920.  She  died 
April  14,  1920.  Immediately  thereafter  the  respondent, 
Laura  Hogan,  notified  the  defendant  order  of  her  claim  to 
the  amount  on  such  insurance  contract  on  the  ground  that 
the  certificate  issued  in  January,  1920,  to  the  plaintiff  w^as 
not  valid,  the  plaintiff  making  claim  to  the  same  fund.  This 
action  was  then  commenced  by  plaintiff.  Thereupon  the 
insurance  company  answered  and  prayed  to  be  allowed  to 
pay  into  court  the  amount  of  the  insurance,  less  costs  and 
sundry  items,  as  provided  for  in  its  by-laws. 

The  plaintiff,  in  addition  to  claiming  the  amount  of  the 
insurance  policy,  also  prayed  to  have  from  the  respondent. 
Laura  Hogan,  the  amount  deducted  from  the  insurance  fund 
by  the  insurance  company  in  its  offer  of  payment  into  court. 

By  cross-complaint  the  respondent,  Laura  Hogan,  dis- 
puted plaintiff's  claim  and  asserted  hers  to  the  insurance 
fund,  and  made  a  similar  claim  against  the  plaintiff  for  the 
amount  deducted  by  such  insurance  company. 
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The  pleadings  herein  set  forth  certain  by-laws  of  the  in- 
surance company  in  existence  at  the  time  of  its  issuing  the 
last  certificate,  and  among  such  are  the  following: 

Sec.  128,  providing  for  the  surrender  of  the  old  and  the 
issuing  of  a  new  certificate  "payable  to  such  beneficiary  or 
beneficiaries  as  such  member  may  direct,  in  accordance  with 
the  laws  of  the  order." 

Sec.  132,  that  the  issuing  of  such  new  certificate  shall 
cancel  and  render  null  and  void  any  previous  certificate. 

Sec.  124.  "The  certificate  shall  be  construed,  and  the 
rights  of  the  order,  the  member,  and  the  beneficiary  shall 
be  determined,  according  to  the  laws  of  the  state  of  Illinois." 

Sec.  125,  that  any  false  or  fraudulent  statement  shall 
make  null  and  void  a  certificate  issued. 

It  further  appeared  from  the  cross-complaint  of  the  re- 
spondent and  the  answer  of  the  defendant  company  that 
prior  to  the  issuancp  of  the  policy  in  question  inquiry  was 
made  of  the  insured  as  to  the  exact  relationship  between  her- 
self and  plaintiff  and  that  the  company  was  assured  by  said 
insured  that  the  plaintiff  was  her  first  cousin,  and  the  com- 
pany also  alleged  that  had  it  known  at  the  time  of  the  issu- 
ance of  the  certificate  that  the  plaintiff  was  a  second  instead 
of  a  first  cousin  the  certificate  would  not  have  been  issued. 

The  trial  court  overruled  the  plaintiff's  demurrer  to  so 
much  of  the  answer  of  the  respondent  as  in  effect  asserted 
that  the  plaintiff's  certificate  of  insurance  was  invalid  as 
having  been  issued  in  violation  of  the  society's  by-laws. 
From  the  order  overruling  such  demurrer  the  plaintiff  has 
appealed. 

Fred  Arnold  of  Eau  Claire,  for  the  appellant. 

For  the  respondent  there  were  briefs  by  Hannan,  John- 
son &  Goldschmxdt  of  Milwaukee,  and  oral  argument  by 
Timothy  /.  Hannan, 

The  following  opinion  was  filed  November  15,  1921: 

EscHWEiLER,  J.     At  the  time  of  the  issuing  of  the  policy 

in  which  plaintiff  was  designated  as  beneficiary  and  de- 
VoL.  175—20 
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scribed  as  a  cousin  of  the  insured,  sec.  127  of  the  by-laws 
of  the  society  provided  jfor  the  classes  to  whom  death  bene- 
fits should  be  made  payable,  designating,  among  others, 
"(8)  cousins  in  the  first  degree."  It  is  practically  conceded 
in  this  case  that  plaintiff,  though  a  "blood  relation"  and  a 
cousin  of  the  insured,  was  not,  being  a  second  cousin,  within 
the  class  covered  by  the  phrase  in  that  by-law. 

The  plaintiff  contends  that  inasmuch  as  the  Illinois  statute 
under  which  the  defendant  benefit  society  was  incorporated 
and  its  charter  as  well  specifically  authorize  it  to  issue  cer- 
tificates in  favor  of  and  to  pay  benefits  to  "blood  relations" 
of  an  insured,  it  cannot  enact  or  enforce  such  a  provision  as 
found  in  sec.  127  of  its  by-laws,  just  above  quoted,  in  so  far 
as  the  provision  of  the  by-law  attempts  to  limit  the  field  of 
"blood  relations"  to  cousins  in  the  first  degree  only,  at  least 
in  the  face  of  a  certificate  such  as  was  issued  here. 

The  by-law  in  question,  however,  is  a  self-imposed  re- 
striction upon,  and  not  an  attempted  enlargement  of,  the 
power  granted  the  benefit  society  by  the  statute  of  Illinois 
and  its  charter  thereunder.  Such  power  thus  granted  marks 
the  limit  beyond  which  it  cannot  go,  but  it  by  no  means  fol- 
lows that  thereby  is  also  determined  the  extent  to  which  it 
must  go.  So  far  it  has  the  right  to  go,  but  there  is  no  legal 
command  upon  it  that  it  must  go  that  far.  That  being  so,  we 
can  see  no  valid  objection  to  its  curtailing,  by  its  own  choice 
and  through  such  a  by-law,  the  field  within  which  it  elects 
to  exercise  such  a  grant  of  power.  Murphy  v,  Nowak,  223 
111.  301,  312,  79  N.  E.  112,  7  L.  R.  A.  n.  s.  393;  Women's 
Catholic  Order  of  Foresters  v,  Heffernan,  283  111.  429,  435, 
119  N.  E.  426.  The  precise  situation  and  relationship  here 
presented  was  involved  and  a  similar  decision  reached  in 
Riz20  V,  Catholic  Order  of  Foresters,  176  111.  App.  165,  fol- 
lowing Flannery  v.  Gleason,  133  111.  App.  398,  406. 

The  earlier  Illinois  case  of  Wallace  v.  Madden,  168  111. 
356,  48  N.  E.  181,  holding  the  contrary,  and  which  was  re- 
lied upon  by  plaintiff,  is  plainly  overruled  by  the  subsequent 
cases  in  that  state. 
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This  being,  therefore,  a  valid  by-law,  it  became  a  part  of 
any  contract  of  insurance  with  an  insured  evidenced  by  its 
certificate  whether  so  expressed  or  not.  Hay  den  v.  Women's 
Catholic  Order  of  Foresters,  167  Wis.  437,  167  N.  W.  812 ; 
Mdancy  v.  Malancy,  165  Wis.  642,  645,  163  N.  W.  186; 
Thomas  v.  Covert,  126  Wis.  593,  596,  105  N.  W.  922.  The 
appointment  of  the  plaintiff  was  therefore  unauthorized. 
Severa  v.  Beranak,  138  Wis.  144,  119  N.  W.  814. 

The  undoubted  right  under  the  law  of  this  state  of  such 
an  insured  to  change  the  beneficiary  without  the  consent  of 
such  beneficiary  must  nevertheless  be  exercised  in  accord- 
ance with  the  by-laws  of  such  society.  Dean  v.  Dean,  162 
Wis.  303, 156  N.  W.  135 ;  Suelflow  v.  Supreme  Lodge  K,  & 
L.  of  H.  165  Wis.  291,  295,  162  N.  W.  346,  and  cases  cited 
in  each ;  Murphy  v.  Nowak,  223  III  301,  308,  79  N.  E.  il2, 
7  L.  R.  A.  N.  s.  393. 

This  is  the  rule  evidently  recognized  and  codified  by  the 
provision  of  sub.  5,  sec.  1957,  Stats.,  expressly  providing 
that  as  to  such  societies  as  the  insurer  here,  a  change  of 
beneficiaries  without  the  consent  of  the  beneficiary  may  be 
had  by  the  insured  "by  complying^  with  the  by-laws  of  the 
society,  order,  or  association  which  issued  the  same."  Or- 
mond  V.  McKinley,  163  Wis.  205,  207,  157  N.  W.  786; 
Moloney  v.  Moloney,  165  Wis.  642,  163  N.  W.  186. 

It  appears  from  the  pleadings  here,  as  presented  upon  de- 
murrer, that  inquiry  was  made  of  the  insured  as  to  the  exact 
relationship  existing  between  herself  and  the  plaintiff  and 
that  such  inquiry  was  answered  by  the  insured,  mistakenly 
or  falsely — and  it  is  immaterial  which, — that  the  plaintiff 
was  a  first  cousin,  instead  of  stating  the  real  fact  that  he 
was  a  second  cousin;  and  it  is  also  further  alleged  that,  if 
the  true  fact  had  been  known,  the  policy  making  the  plaint- 
iff beneficiary  would  not  have  been  issued.  Such  misstate- 
ment of  a  material  fact  evidently  could  have  been  success- 
fully urged  as  a  defense  by  the  benefit  society  in  an  action 
in  which  plaintiff  alone  was  concerned.  Koeris  v.  Grand 
Lodge  Hermann's  Sons,  119  Wis.  520,  525,  97  N.  W.  163; 
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Wilhelm  v.  Columbian  Knights,  149  Wis.  585,  588,  136  N. 
W.  160;  Hanf  v.  Northwestern  M.  A.  Asso.  76  Wis.  450, 
45  N.  W.  315. 

Under  the  state  of  facts  disclosed  here,  the  situation  is 
materially  different  from  that  where  such  a  society  enters 
into  a  contract  of  insurance  by  the  issuing  of  a  certificate 
which  is  known  by  the  society  when  issued  to  be  in  viola- 
tion of  or  inconsistent  with  its  by-laws,  as  in  such  cases  as 
Bruger  v.  Princeton  &  St.  Marie  M.  F.  Ins,  Co.  129  Wis. 
281,  290,  109  N.  W.  95 ;  or  where  there  is  inserted  a  provi- 
sion against  liability  for  suicide,  though  not  authorized  by 
any  by-laws,  yet  is  not  in  violation  of  its  charter,  and  being 
accepted  by  the  insured  becomes  binding  upon  him,  as  in 
McCoy  V.  Northwestern  Mut.  R.  Asso.  92  Wis.  577,  584, 
66  N.  W.  697 ;  or  where  the  designation  of  beneficiary  is  not 
in  the  prescribed  manner,  as  in  Ledebuhr  v.  Wis.  T.  Co. 
112  Wis.  657,  662,  88  N.  W.  607. 

The  benefit  society  reserved  to  itself,  by  the  terms  of  a 
by-law  in  force  at  the  time  of  the  issuing  of  this  policy,  the 
right  to  do  exactly  as  it  did  in  this  particular  case,  of  paying 
the  money,  less  proper  deductions,  into  court  wherever  con- 
flicting claims  are  made  to  the  insurance  fund,  even  though 
conflicting  certificates  have  been  issued  by  the  society.  Hav- 
ing alleged  as  here  that  plaintiff's  certificate  would  not  have 
been  issued  if  the  fact  were  known  of  the  real  relationship, 
no  question  is  here  presented  of  any  possible  waiver  or 
estoppel.  Faubel  v.  Eckhart,  151  Wis.  155,  159,  138  N.  W. 
615;  Grand  Lodge  A.  O.  U.  W.  v.  Ehlman,  246  111.  555, 
558,  92  N.  E.  962;  Royal  Arcanum  v.  McKnight,  238  111. 
349,  356,  87  N.  E.  299;  2  Joyce,  Ins.  (2d  ed.)  §  746. 

Under  the  express  provisions  of  the  by-laws  of  the  de- 
fendant society  and  which  are  but  in  accord  with  well  recog- 
nized principles  of  law,  the  mere  surrender  of  the  certificate 
in  which  the  defendant  Laura  Hogan  was  designated  as 
beneficiary  did  not  thereby  cancel  and  make  it  void  unless 
and  except  a  valid  and  effectual  new  certificate  was  issued 
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in  lieu  thereof.  In  default  of  the  issuing  of  a  valid  certifi- 
cate to  the  plaintiff,  the  prior  designation  of  Laura  Hogan 
as  the  beneficiary  remained  in  full  force  and  effect.  Smith 
V.  Boston  &  M.  R.  R.  Asso.  168  Mass.  213,  46  N.  E.  626, 
and  cases  cited ;  Royal  League  v.  Shields,  251  111.  250,  96  N. 
E.  AS  \  Elliott  V.  U.  S.  271  Fed.  1001,  1006. 

It  follows,  therefbre,  that  the  conclusion  arrived  at  by  the 
trial  court  was  correct,  that  the  policy  issued  to  plaintiff 
under  the  facts  set  forth  in  the  pleadings  was  null  and  void, 
and  the  prior  certificate  to  the  defendant  Laura  Hogan  re- 
mained in  full  force  and  effect  at  the  time  of  the  death  of 
the  insured,  and  that  other  questions  raised  on  this  appeal 
need  not  be  discussed  or  determined. 

By  the  Court. — Order  affirmed. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
January  10,  1922. 


Schmidt,  Administratrix,  Appellant,  vs.  Wisconsin  Sugar 

Company,  imp.,  Respondent. 

December  ij,  ip2i — January  io,jp22. 

Master  and  servant:  Minor  in  dangerous  employment:  Driving 
automobile :  Collision  with  railroad  train:  Proximate  cause: 
Pleading, 

1.  The  employment  of  a  boy  about  twelve  years  old  by  a  corpora- 

tion to  act  as  chauffeur  for  one  of  its  adult  employees  using  an 
automobile  is  not  an  "employment  dangerous  to  life  or  limb" 
forbidden  by  sub.  2  (c)  (23),  sec.  1728a,  Stats.,  so  as  to  make 
the  employer  liable  for  his  death  from  injuries  sustained  in 
a  collision  between  the  automobile  and  a  railroad  train. 

2.  To  recover  on  a  claim  of  liability  for  injury  consequent  upon  a 

violation  of  a  penal  statute  there  must  be  some  causal  con- 
nection between  such  violation  and  the  particular  injury. 

3.  Where  such  causal  connection  is  clear  from  the  facts  stated  and 

proved  it  is  for  the  court,  but  when  not  clear  it  may  be  a 
question  for  the  jury. 
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4.  Allegations  in  a  complaint  that  there  was  a  violation  of  sec. 
1728a,  Stats.,  and  that  injury  to  and  the  death  of  a  minor  was 
proximately  caused  by  such  violation,  are  conclusions  rather 
than  statements  of  essential  facts. 
Owen,  J.,  dissents. 

Appeal  from  an  order  of  the  circuit  court  for  Milwau- 
kee  county:  Gustave  G.  Gehrz,  Circuit  Judge.    Affirmed. 

The  plaintiff  was  the  mother  and  subsequently  appointed 
administratrix  of  the  estate  of  one  Fred  S.  Schmidt,  who 
was  on  June  21,  1919,  just  under  twelve  years  of  age  and 
on  that  day  killed  by  a  collision  between  an  automobile  he 
was  then  driving  and  a  passenger  train  on  a  highway  in 
Milwaukee  county.  The  defendant  Walter  Schmidt  is  ad- 
ministrator of  the  estate  of  one  John  Schmidt,  deceased,  who 
was  in  the  automobile  at  the  same  time,  but  such  defendant 
is  not  concerned  with  this  appeal. 

The  respondent  defendant  is  a  Wisconsin  corporation. 

The  complaint  purports  to  set  forth  one  cause  of  action 
arising  under  sees.  4253  and  4254,  Stats.,  the  survival  stat- 
utes, for  the  damages  accruing  to  the  estate  of  the  minor  by 
reason  of  the  injuries  arising  from  such  accident;  and  a  sec- 
ond under  sees.  4255  and  4256,  for  the  pecuniary  loss  by 
reason  of  such  death  to  his  surviving  parents,  wdth  whom 
he  lived  and  for  whom  he  rendered  services. 

The  other  allegations  of  the  complaint  deemed  material 
here  are  as  follows: 

That  during  the  week  preceding  his  death  the.  said  Fred 
S.  Schmidt  was  in  the  employment  of  the  said  John  Schmidt, 
deceased,  and  the  said  Wisconsin  Sugar  Company  in  and 
about  the  operation  of  a  Ford  automobile  in  the  capacity  of 
chauffeur  to  th^  said  John  Schmidt ;  that  such  employment 
as  to  the  said  Fred  S.  Schmidt  was  dangerous  to  life  and 
limb  and  in  contravention  of  sec.  1728a,  Stats. ;  that  on  said 
June  21,  1919,  while  employed  as  aforesaid  and,  as  plaint- 
iff is  informed  and  believes,  while  the  said  John  Schmidt 
was  engaged  in  the  discharge  of  his  duties  as  an  employee 
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of  the  said  Wisconsin  Sugar  Company,  the  said  automobile, 
while  then  and  there  being  operated  as  aforesaid  by  the  said 
Fred  S.  Schmidt,  was  struck  by  the  said  passenger  train; 
that  Fred  S.  Schmidt  suffered  a  fracture  of  the  skull  as  a 
result  of  the  said  collision,  from  which  he  died  a  few  min- 
utes thereafter ;  that  such  injury  and  death  was  proximately 
caused  by  the  unlawful  employment  aforesaid. 

The  trial  court  sustained  a  general  demurrer  of  the  re- 
spondent to  such  complaint  on  the  ground  that  it  appears 
upon  the  face  thereof  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  From  an  order  to  that  effect 
the  plaintiff  has  appealed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
A.  W.  Schutz  of  Milwaukee,  and  for  the  respondent  on  that 
of  E,  L.  Mclntyre  and  Harvey  M.  Burns,  both  of  Milwau- 
Kee* 

EscHWEiLER,  J.  Giving  this  complaint  the  most  liberal 
construction  to  which  it  is  entitled  under  our  rules,  it  must 
nevertheless  be  held  that  it  fails  to  state  sufficient  facts  upon 
which  a  legal  conclusion  could  be  based  that  there  was  by 
defendant  (respondent  here)  any  unlawful  employment  of 
Fred  S.  Schmidt,  a  minor,  so  that  the  accident  in  question 
could  create  a  liability  on  its  part  for  either  of  the  alleged 
causes  of  action.  This  view  makes  it  unnecessary  to  pass 
upon  any  other  question  presented  on  this  appeal. 

Assuming,  but  only  for  the  present  purpose,  that  the 
complaint  sufficiently  states  an  employment  of  the  minor 
by  the  respondent  at  the  time  of  the  accident,  the  only  allega- 
tions in  this  complaint  upon  which  either  of  the  causes  of 
action  attempted  to  be  set  forth  could  be  predicated  are  in 
substance  these,  namely:  that  such  driving  of  the  automo- 
bile at  the  time  in  question  was  an  employment  dangerous  to 
life  and  limb  and  in  contravention  of  sec.  1728a,  Stats. ;  and 
secondly,  that  such  injury  resulting  in  his  death  a  few  min- 
utes thereafter  was  proximately  caused  by  such  alleged  un- 
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lawful  emplo3mient.  No  other  statements  are  made  or  facts 
alleged  indicating  what  particular  one  of  the  many  provi- 
sions of  sec.  1728a,  Stats.,  it  is  claimed  defendant  violated, 
nor  is  any  such  satisfactorily  pointed  out  to  us  by  appellant 
on  the  argument,  nor  can  we  find  any  that  would  bring  the 
situation  as  presented  by  the  complaint  within  any  of  its 
particular  terms. 

Sec.  1728a,  Stats.,  found  in  ch.  83,  entitled  "Hours  of 
Labor  and  Employment  of  Children,  and  Boards  of  i  Arbi- 
tration," provides  by  sub.  1  that  written  permits  shall  be 
obtained  for  the  employment  of  children  between  the  ages 
of  fourteen  and  seventeen  years  in  certain  specified  occupa- 
tions, or  at  any  gainful  occupation  or  employment,  directly 
or  indirectly.  Sub.  2  prohibits  the  employing,  requiring, 
permitting,  or  suffering  of  any  minor  to  work  in  any  place 
of  employment  or  at  any  employment  dangerous  or  preju- 
dicial to  the  life,  health,  safety,  or  welfare  of  such  minor 
or  other  employee.  It  also  provides  that  it  is  the  duty 
of  the  industrial  commission  to  determine  and  fix  reasonable 
classifications  of  employments  and  places  of  employment 
for  minors  and  females  and  to  issue  general  or  special  or- 
ders regarding  the  same.  It  then  provides  that  until  such 
commission  shall,  after  investigation,  so  determine  as  to 
other  employments  and  places  of  emplojrment,  those  on  a 
certain  specified  list  are  declared  to  be  deemed  dangerous  or 
prejudicial  to  the  life,  safety,  health,  or  welfare  of  minors 
under  certain  specified  ages,  or  of  females.  Then  follows 
the  schedule  of  such  employments  or  places  of  employment 
declared  to  be  dangerous  or  prejudicial.  For  instance,  sub', 
(a),  employment  during  the  nighttime  in  the  delivery  of 
messages  for  telegraph  companies  or  of  goods  of  any  minor 
under  twenty-one  years  of  age;  sub.  (b),  excluding  the  em- 
ployment of  all  minors  under  eighteen  years  of  age  in  a 
numbered  list  of  thirteen  specific  employments,  including, 
for  example,  blast  furnaces,  the  running  of  elevators,  ex- 
plosives, matches,  quarries,  or  mines,  railroads,  etc.;  suh. 
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(c),  excluding  minors  under  sixteen  years  of  age  in  a  list 
of  at  least  twenty-two  specified  employments,  including,  for 
example,  bakeries,  bowling  alleys,  boilers,  and  a  varied  num- 
ber of  machines,  paints,  or  poisons,  theaters,  concert  halls, 
tobacco  warehouses,  etc.;  and  ending  with  sub.  (23)  relied 
upon  by  appellant  and  reading  as  follows:  "Any  other  em- 
ployment dangerous  to  life  or  limb,  injurious  to  the  health, 
or  depraving  to  the  morals." 

But  nowhere  do  we  find  any  specific  provision  declaring 
expressly,  nor,  so  far  as  we  can  see,  by  implication  even, 
that  the  driving  of  an  automobile  is  considered  by  the  legis- 
lature as  dangerous  or  hazardous  either  as  an  occupation  by 
itself  or  as  a  place  of  employment. 

To  uphold  this  complaint  as  stating  a  cause  of  action  it 
is  evident  that  we  would  be  required  to  say  that  it  is  covered 
by  and  included  with  the  general  language  of  sub.  (23)  just 
above  quoted.    This  we  do  not  feel  prepared  to  say. 

This  court  has  said  in  Steffen  v.  McNau^hton,  142  Wis. 
49,  52,  124  N.  W.  1016,  26  L.  R.  A.  n.  s.  382,  that  the  auto- 
mobile as  a  vehicle  cannot  be  placed  in  the  category  of  in- 
stf umentalities  like  locomotives  or  such  a  substance  as  dyna- 
mite or  other  dangerous  contrivances  and  agencies,  citing  a 
number  of  cases  from  other  jurisdictions,  to  which  list  may 
be  added  Daily  v.  Maxwell,  152  Mo.  App.  415,  423,  133  S. 
W.  351;  Neubrand  v.  Kraft,  169  Iowa,-  444,  151  N.  W. 
455,  L.  R.  A.  1915D,  691,  note.  In  the  chapter  on  police 
regulations  as  to  the  use  of  the  highways,  sec.  1636 — 49, 
Stats.,  makes  it  unlawful  for  a  person  under  the  age  of  six- 
teen, unless  accompanied  by  parent,  guardian,  or  other  adult 
person,  to  operate  or  drive  any  automobile  upon  the  public 
highway,  inferentially  lending  support  to  the  view  that  the 
legislature  did  not  intend  to  absolutely  prohibit  or  make  un- 
lawful the  driving  of  such  vehicles  by  minors  under  sixteen 
when  accompanied  by  some  older  person,  the  conceded  situ- 
ation here. 

That  other  states  have  expressly  classified  the  driving  of 


N. 
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such  machines  as  a  hazardous  or  dangerous  employment 
does  not  persuade  us  that  we  should  now  read  into  the  gen- 
eral language  of  said  sub.  (23),  supra,  by  implication  or  con- 
struction, such  a  broad  field  of  employment  or  places  of  em- 
ployment as  would  necessarily  have  to  be  done  to  include  the 
driving  of  automobiles.  For  instance,  in  New  York  under 
their  workmen's  compensation  law  (Civil  Code,  sec.  2032), 
which  provides  for  payment  for  injuries  sustained  or  death 
incurred  by  employees  engaged  in  "the  following  hazardous 
employments,"  mafiy  separate  groups  being  specified,  in- 
cluding many  such  as  are  found  detailed  in  our  sec.  1728a, 
and  in  their  group  41  is  included  "operation,  otherwise  than 
on  tracks,  on  streets,  highways,  .  .  .  engines  propelled 
by  steam,  gas,  gasoline,  electric,  mechanical  or  other  power 
or  drawn  by  horses."  Cases  based,  therefore,  upon  such 
express  statutory  provisions  as  are  cited  by  appellant  from 
New  York  and  other  jurisdictions  are  inapplicable  here.  A 
list  of  such  cases  is  found  in  L.  R.  A.  1918F,  234. 

In  all  cases  such  as  are  here  presented  based  upon  a  claim 
of  liability  for  injury  consequent  upon  some  violation  of  a 
penal  statute,  there  must  be  some  causal  connection  between 
such  violation  and  the  particular  injury.  Where  the  causal 
connection  is  clear  from  the  facts  stated  and  proven,  it  is 
for  the  court ;  when  not  clear,  it  may  be  a  question  for  the 
jury.  Haszvell  r.  Reuter,  171  Wis.  228,  233,  177  N.  W.  8. 
See,  also,  Benesch  v,  Pag  el,  171  Wis.  620,  177  N.  W.  861 ; 
Steinkratise  v,  Eckstein,  170  Wis.  487,  490,  175  N.  W.  988; 
Pi220  V,  Wiemann,  149  Wis.  235,  239,  134  N.  W.  899,  38 
L.  R.  A.  N.  s.  678;  note  in  L.  R.  A.  1915E,  516. 

The  language  in  the  complaint  to  the  effect  that  there  was 
a  violation  of  sec.  1728a,  Stats.,  and  that  the  injury  to  and 
death  of  the  minor  was  proximately  caused  by  such  violation, 
are  but  conclusions  of  the  pleader  rather  than  the  statement 
of  essential  facts.  Emond  v,  Kimberly-Clark  Co,  159  Wis. 
83,  86,  149  N.  W.  760;Herrem  v,  Rons,  165  Wis.  574,  576, 
162  N.  W.  654;  Howard  v.  Redden,  93  Conn.  604,  107  Atl. 
509. 
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Upon  the  complaint  as  it  is  presented,  therefore,  the  trial 
court  was  right  in  holding  that  it  was  insufficient  and  prop- 
erly sustained  the  demurrer. 

By  the  Court, — Order  affirmed. 

Owen,  J.  (dissenting),  I  think  the  complaint  sufficiently 
alleges  that  Fred  S.  Schmidt  was  employed  by  the  Wis- 
consin Sugar  Company  to  act  as  chauffeur  for  John 
Schmidt,  an  employee  of  the  Wisconsin  Sugar  Company, 
whose  employment  by  the  company  required  the  use  of  an 
automobile  which,  together  with  the  chauffeur,  was  fur- 
nished by  the  company,  and  the  only  question  arising  is 
whether  the  employment  is  dangerous  to  life  or  limb.  If  so, 
it  \s  condemned  by  sec.  1728a,  Stats.,  and  the  employer  is 
liable  for  the  damages  proximately  resulting  from  such  em- 
ployment. 

It  is  held  in  the  opinion  of  the  court  that  service  as  chauf- 
feur of  an  automobile  is  a  safe  employment  for  a  boy  eleven 
years  old  as  a  matter  of  law?  To  this  I  cannot  subscribe. 
It  readily  may  be  conceded  that  a  passive  automobile  is  a 
harmless  instrumentality,  and  that  it  is  not  a  dangerous 
agency  when  operated  by  a  careful  and  competent  driver. 
Its  safe  operation,  however,  demands  care,  caution,  judg-  ^ 
ment,  prudence,  skill,  and  alertness, — attributes  which  are 
not  fully  developed  in  children  eleven  years  of  age.  When 
an  automobile  is  operated  by  a  careless  and  incompetent  per- 
son, it  is  a  matter  of  common  knowledge  that  it  is  a  source 
of  danger  not  only  to  the  occupants  but  to  others  in  the  high- 
way. Accidents  resulting  from  the  careless  use  of  automo- 
biles arc  of  daily  occurrence.  Their  use  is  the  subject  of 
comprehensive  police  regulations  in  every  state  and  city,  and 
additional  regulations,  including  the  licensing  of  those  who 
operate  them,  are  continually  suggested.  Without  statistics 
at  hand,  I  hazard  the  assertion  that  they  are  responsible  for 
a  greater  loss  of  life  and  for  more  personal  injuries  than  are 
railroad  trains,  electric  currents,  high  explosives,  or  any  other 
one  agency.    Whether  this  be  true  or  not,  it  is  certain  that 
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atcidents  resulting  from  their  use  causing  personal  injuries 
are  of  such  frequent  occurrence  that  they  scarcely  excite 
comment.  I  do  not  think  it  can  be  said  as  a  matter  of  law 
that  their  operation  is  a  safe  employment  for  a  boy  eleven 
years  of  age. 

It  seems  to  be  assumed  in  the  opinion  that,  because  such 
employment  is  not  specifically  condemned  by  sec.  1728a,  the 
legislature  evidently  regards  such  service  as  a  safe  employ- 
ment. I  think  this  assumption  entirely  unwarranted.  There 
is  no  attempt  made  in  sec.  1728a  to  enumerate  every  unsafe 
employment.  If  this  were  true,  there  would  be  no  occasion 
for  the  language  of  sub.  (23)  prohibiting  "any  other  em- 
ployment dangerous  to  life  or  limb."  The  fact  that  other 
states  have  specifically  prohibited  such  employment  is  in- 
dicative of  at  least  a  divided  public  opinion  upon  that  ques- 
tion, which  makes  it  rather  hazardous  for  a  court  to  say 
that  such  an  employment  is  not  unsafe.  Neither  is  the  fact 
that  the  legislature  refrained  from  prescribing  criminal 
punishment  for  an  infant  un^er  sixteen  years  of  age  for 
driving  an  automobile,  when  accompanied  by  an  adult,  tan- 
tamount to  an  assertion  that  it  is  a  safe  employment  for 
boys  of  whatever  age.  Sec.  2394 — 48  requires  every  em- 
ployer to  furnish  employment  which  shall  be  safe  for  the 
employees  therein. 

It  has  been  held  by  this  court  that  whether  such  employ- 
ment is  safe  is  a  jury  question.  Van  de  Zande  v,  C,  &  N. 
IV.  R,  Co,  168  Wis.  628,  170  N.  W.  259,  and  cases  there 
cited.  The  same  rule  should  obtain  under  the  statute  here 
m  question,  and  I  do  not  understand  that  the  court  holds 
that  whether  a  given  employment  offends  against  the  statute 
under  consideration  may  not  give  rise  to  a  jury  question. 
In  my  opinion  the  demurrer  should  have  been  overruled  and 
the  plaintiff  given  the  opportunity  for  making  proof  of  the 
allegation  of  the  complaint. 
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Waters  and  another,  Receivers,  Appellants,  vs.  Becker, 

Respondent. 

December  /j,  Tp2i — January  lo,  ip22. 

Carriers:  Excessive  freight  charges:  Rights  of  parties:  Demur- 
rage: Conversion:  Damages:  Unpaid  freight:  Reconsign- 
ments:  'Reasonableness  and  validity  of  regulations:  Jurisdic- 
tion of  interstate  commerce  commission  and  of  state  court. 

1.  Where  the  initial  carrier  of  a  shipment  of  coal  quoted  the  same 

rate  charged  by  other  carriers,  but  on  arrival  of  the  coal  at  its 
destination  it  was  discovered  that  the  carrier  had  never  pub- 
lished such  rate,  and  that  the  rate  according  to  the  tariff  in 
force  was  larger,  the  consignee  was  under  no  obligation  to 
accept  the  coal  and  pay  the  illegal  rate  and  afterwards  seek 
his  remedy. 

2.  The  fact  that  a  bill  of  lading  covered  a  shipment  of  coal  and 

gave  the  carrier  the  right  to  make  a  reasonable  charge  for 
storage  of  property  not  removed  within  forty-eight  hours, 
gave  it  no  right- to  hold  the  coal  in  the  cars  for  six  months 
after  the  consignee  refused  to  accept  it  and  charge  storage 
therefor,  where  the  refusal  to  accept  was  due  to  an  excessive 
freight  rate. 

3.  In  determining  the  damages  for  the  conversion  of  shipments  of 

coal  by  the  carrier,  the  freight  charges,  when  unpaid,  should 
be  deducted  from  the  fair  market  value  of  the  coal  at  the  point 
of  destination,  this  fully  compensating  the  shipper,  who  should 
not  be  permitted  to  profit  because  the  contract  was  not  per- 
formed. If  the  freight  has  been  paid  the  amount  should  be 
included  as  part  of  the  damages. 

4.  The  interstate  commerce  commission  having  jurisdiction  over 

the  tariff  regulations  and  practices  relating  to  reconsignments, 
the  circuit  court  had  no  jurisdiction  to  determine  a  claim 
of  the  consignee  for  conversion  when  the  validity  of  the  claim 
was  dependent  upon  whether  or  not  a  regulation  of  the  carrier 
as  to  reconsignments  was  proper. 

5.  The  carrier's  claims  for  demurrage  charges  accruing  on  coal 

accumulating  at  a  certain  point,  as  the  result  of  a  dispute  over 
the  validity  of  an  order  affecting  the  consignee's  reconsign- 
ment  rights,  having  been  submitted  to  the  interstate  commerce 
commission,  were  not  within  the  jurisdiction  of  the  state 
circuit  court. 

6.  Under  sec.  9  of  the  Interstate  Commerce  Act  (4  Fed.  Stats, 

Ann.  (2d  ed.)  p.  432),  where  the  consignee  invoked  the  juris- 
diction of  the  interstate  commerce  conmiission  respecting  the 


622        SUPREME  COURT  OF  WISCONSIN.     [Jan. 

Waters  v.  Becker,  175  Wis.  621. 

interpretation  and  validity  of  a  carrier's  tariffs  relating  to 
reconsignments,  charges  for  demurrage,  and  reconsignment 
and  reparation  claims,  and  the  commission  passed  on  most 
of  the  questions  but  had  never  made  any  final  order  of  repara- 
tion or  determination  of  the  amount  to  be  paid,  the  consignee 
had  elected  his  remedy  and  could  not  thereafter  bring  action 
in  the  circuit  court  to  recover  demurrage  and  reconsignment 
charges  claimed  to  have  been  illegally  collected. 
7.  The  consignee  having  submitted  the  question  of  damages  for 
delay  in  delivery  due  to  a  dispute  over  his  reconsignment 
rights  to  the  interstate  commerce  commission,  which  held 
that  he  had  failed  to.  use  due  diligence  to  avoid  loss  and  could 
not  properly  be  awarded  damages  for  his  loss,  was,  under 
sees.  8  and  16  of  the  Interstate  Commerce  Act  (4  Fed.  Stats. 
Ann.  (2d  ed.)  pp.  430,  475),  bound  by  his  election  in  choos- 
ing the  commission  as  the  forum  for  relief,  and  could  not 
bring  action  in  the  state  circuit  court  to  recover  such  damages. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mil- 
waukee county:  E.  T.  Fairchild,  Circuit  Judge.  Affirmed 
in  part;  reversed  in  part. 

This  is  an  appeal  by  the  plaintiffs,  Dudley  E,  Waters  and 
Frank  JV.  Blair,  as  receivers  of  the  Pere  Marquette  Rail- 
road Company,  from  a  judgment  for  $12,442.13,  damages 
awarded  to  defendant  on  his  counterclaims. 

The  pleadings  include  four  causes  of  action  and  seven 
counterclaims,  of  which  the  third  cause  of  action,  the  first, 
third,  and  fourth  counterclaims  are  involved  in  this  appeal. 

For  the  appellants  there  were  briefs  by  Van  Dyke,  Shaw, 
Miiskat  &  Van  Dyke  of  Milwaukee,  and  oral  argument  by 
Douglass  Van  Dyke. 

Thomas  H.  Gill  of  Milwaukee,  for  the  respondent. 

Third  cause  of  action. 

Jones,  J.  The  complaint  alleged  that  defendant  caused 
to  be  shipped  to  him  at  Milwaukee  six  cars  of  coal  which  ar- 
rived during  the  months  of  October,  November,  and  De- 
cember, 1914;  that  although  notified  repeatedly,  defendant 
refused  to  receive  or  reconsign  the  cars;  that  since  there 
was  no  other  storage  place  available  the  coal  was  allowed 
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to  remain  on  the  cars  until  June  10,  1915,  on  which  date 
plaintiff  sold  the  coal  for  $594.60  in  an  effort  to  collect  the 
lawful  charges ;  and  that  there  remained  due  to  plaintiff  for 
freight  and  demurrage  charges  the  sum  of  $1,187.87. 

Defendant  admitted  the  shipping  of  the  six  cars  and  ex- 
plained that  his  failure  to  dispose  of  them  was  due  to  a 
controversy  over  freight  rates  with  the  Baltimore  &  Ohio 
Railroad  Company,  the  road  upon  which  the  shipment  origi- 
nated. Defendant  alleged  that  it  was  theduty  of  the  plaint- 
iff to  tmload  and  store  the  coal  within  a  reasonable  time 
after  his  refusal  to  accept  it;  that  the  sale  by  plaintiff  was 
a  conversion  of  his  property ;  and  that  defendant  is  entitled 
to  damages  for  this  conversion  to  the  amount  of  the  mar- 
ket value  of  the  coal  at  th€  time  and  place  of  conversion, 
with  interest. 

The  evidence  shows  that  the  cars  in  question  had  been 
shipped  by  defendant  on  the  Baltimore  &  Ohio  Railroad  on 
its  assurance  that  the  rate  to  Milwaukee  over  that  and  plaint- 
iff railroad  was  the  same  as  upon  other  lines  from  the  same 
districts,  $2.65  per  ton;  that  upon  arrival  at  Milwaukee  it 
was  discovered  that  the  Baltimore  &  Ohio  had  failed  to 
publish  such  tariff ;  and  that  the  rate,  according  to  the  Bal- 
timore &  Ohio  tariffs  then  in  force,  was  $2.94  per  ton.  De- 
fendant tendered  payment  based  on  the  rate  of  $2.65  per 
ton  and  was  refused  disposition  of  the  cars.  Plaintiff's 
agent  attempted  to  get  a  correction  of  the  rate  from  the 
Baltimore  &  Ohio  but  was  unsuccessful,  and,  after  a  cor- 
respondence with  defendant,  sold  the  coal  for  $2.05  per  ton. 

The  trial  court  found,  in  addition  to  the  facts  stated,  that 
under  the  circumstances  ten  days  was  a  reasonable  time  in 
which  plaintiff  should  have  unloaded  and  stored  the  coal ; 
that  demurrage  should  be  charged  during  such  ten-day  pe- 
riod at  the  rate  of  $1  per  day  per  car ;  that  the  total  freight 
was  $73 1 .47 ;  and  that  the  amount  of  coal  sold  was  300  tons 
and  1,200  pounds,  of  the  market  value  of  $4.65  per  ton  at 
Milwaukee. 
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He  held  as  matters  of  law  that  it  is  the  duty. of  a  carrier, 
when  freight  has  not  been  disposed  of  within  a  reasonable 
time,  to  unload  and  store  the  same  for  account  of  the  owner ; 
that  under  this  rule  plaintiff  was  not  entitled  to  charge  de- 
murrage for  coal  left  in  the  cars  beyond  a  reasonable  time ; 
that  ten  days  in  this  case  was  a  reasonable  time  in  which  to 
unload  and  store  the  coal;  and  that  defendant  was  entitled 
to  damages  for  the  conversion  of  the  coal  in  accordance  with 
the  facts  stated  above. 

In  the  counterclaims,  objections  to  the  jurisdiction  of  the 
court  were  raised.  No  such  question  arises  in  this  cause  of 
action. 

The  trial  court  found  that,  when  the  difference  arose  as 
to  the  freight  rate,  both  the  consignee  and  the  reconsignee 
at  once  refused  to  accept  the  coal.  Counsel  for  the  parties 
disagree  on  this  point,  but  the  record  seems  to  justify  the 
finding.  There  was  testimony  tending  to  show  that  the 
agent  of  plaintiff  agreed  to  rectify  the  mistake  as  to  the  rate, 
but  nothing  was  accomplished  in  that  direction  and  the  coal 
was  left  standing  in  the  cars  for  several  months.  It  might 
have  been  better  business  management  for  defendant  to 
accept  the  coal,  pay  the  illegal  rate,  and  afterward  seek  his 
remedy,  but  it  cannot  be  said  that  he  was  under  obligation 
to  do  so.  It  certainly  was  very  bad  management  for  the 
carrier  to  hold  the  coal  in  the  cars  for  so  many  months  and 
then  sell  it  for  about  half  of  the  freight  and  demurrage 
charges. 

Plaintiff's  counsel  rely  on  the  bill  of  lading  as  an  agree- 
ment justifying  their  contention.  The  bill  of  lading  gives 
to  the  carrier  the  right  to  make  a  reasonable  charge  for 
storage  of  property  not  removed  within  forty-eight  hours, 
and  provides  for  a  lien  for  such  charges.  But  we  do  not  con- 
strue the  contract  as  one  which  gives  the  carrier  the  right 
to  charge  storage  for  an  indefinite  and  unreasonable  time 
when  the  refusal  of  the  consignee  to  accept  is  due  to  a  rate 
conceded  to  be  excessive.    Neither  the  interests  of  the  par- 
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ties  nor  those  of  the  public  are  promoted  by  using  cars  as 
warehouses  for  six  months  at  a  time. 

It  is  urged  by  plaintiff's  counsel  that  if  the  carrier  had 
unloaded  and. stored  the  coal  it  would  have  caused  some  deg- 
radation. This  is  doubtless  true,  but  if  plaintiff  had  used 
due  care  in  so  doing  the  loss  would  have  been  the  loss  of  de- 
fendant. 

The  plaintiff  after  holding  the  coal  in  its  cars  for  several 
months  concluded  to  sell  it,  with  the  result  already  stated. 
No  good  reason  is  shown  why  the  plaintiff  might  not  have 
taken  steps  to  relieve  the  situation  at  an  early  date  when  it 
was  known  that  defendant  would  not  accept  the  shipment ; 
thus  the  loss  would  have  been  greatly  minimized  if  not 
avoided. 

Plaintiff's  counsel  cite  cases  sustaining  charges  for  de- 
murrage pending  disputes  as  to  proper  freight  rates,  in  some 
instances  for  considerable  periods  of  time.  It  will  serve 
no  good  purpose  to  discuss  these  cases  for  the  reason  that 
the  facts  differ  so  materially. 

In  view  of  the  peculiar  facts  of  this  case  and  plaintiff's 
long  delay  to  act  after  knowledge  of  defendant's  refusal  to 
accept  the  coal,  we  do  not  find  that  there  is  any  clear  pre- 
ponderance of  evidence  against  the  findings  of  the  trial  court 
in  this  cause  of  action,  and  the  judgment  in  respect  to  it  is 
affirmed. 

First  counterclaim. 

Defendant  alleged  that  between  May  17,  1911,  and  Janu- 
ary 1,  1914,  plaintiff  converted  upwards  of  2,300  tons  of 
coal  in  its  possession  for  delivery  to  defendant,  six  of  these 
cars  being  those  mentioned  in  the  third  cause  of  action.  Cer- 
tain of  these  cars  were  eliminated  at  the  trial.  With  the 
exception  of  seven,  plaintiff  admitted  the  conversion  of  the 
others,  and  by  way  of  setoff  claimed  $480  alleged  to  be  due 
as  demurrage  on  eight  of  the  cars  converted  at  Ludington, 
Michigan.  The  material  facts  respecting  the  claims  in  con- 
troversy are  as  follows: 
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Milwaukee  is  the  western  terminus  of  plaintiff  railroad. 
Coal  is  received  by  plaintiff  from  Eastern  lines  at  Toledo, 
Ohio,  transported  to  Ludington,  Michigan,  on  its  rails,  and 
thence  across  the  lake  to  Milwaukee  on  car-ferries.  There 
are  two  rates  to  Milwaukee:  the  local  rate  for  coal  used  in 
Milwaukee,  and  a  lower  through  rate  for  coal  going  beyond. 

Defendant  had  no  storage  yards,  but  shipped  large 
amounts  of  "free  coal"  to  be  sold  and  reconsigned  in  tran- 
sit. To  facilitate  such  reconsignment  and  to  advise  the  car- 
rier  that  the  coal  was  entitled  to  the  through  rate,  the  coal 
dealers  were  instructed  to  bill  the  coal  to  some  point  beyond 
Milwaukee,  and  the  coal  so  billed  would  be  held  at  Luding- 
ton, Michigan,  for  reconsignment.  In  1910  plaintiff  in- 
structed defendant  to  use  Elm  Grove,  a  station  a  short  dis- 
tance beyond  Milwaukee  on  the  line  of  the  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company,  as  such  blind  billing 
point.  It  appears  that  for  some  years  coal  billed  in  this 
manner  was  in  fact  taken  to  Milwaukee  and  there  recon- 
signed instead  of  being  held  at  Ludington  for  reconsigfn- 
ment. 

On  October  10,  1912,  plaintiff  notified  defendant  that  un- 
less he  desired  his  coal  held  at  Ludington  for  reconsignment, 
all  coal  billed  to  Elm  Grove  would  come  forward  to  Mil- 
waukee to  be  turned  over  to  the  St.  Paul  road  unless  other 
disposition  had  been  ordered  previous  to  its  arrival  at  Lud- 
ington. In  the  same  letter  plaintiff  stated  it  would  notify  de- 
fendant when  his  cars  passed  Toledo,  and  that  defendant 
should  telephone  his  reconsignment  orders  to  the  agent  at 
Milwaukee  and  also  confirm  the  orders  by  letter  to  the  agent 
of  the  St.  Paul  road  at  Milwaukee.  On  November  15,  1912, 
plaintiff  advised  defendant  that  cars  billed  to  Elm  Grove' 
would  be  delivered  at  Milwaukee  to  the  St.  Paul  road  and 
that  arrangements  should  be  made  with  that  company  to 
prevent  the  coal  being  shipped  as  billed. 

Defendant  protested  against  the  orders  requiring  him  to 
reconsign  prior  to  the  arrival  of  the  cars  at  Ludington,  and 
insisted  that  he  had  a  right  to  this  service  at  Milwaukee. 
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He  gave  notice  of  his  intention  to  take  the  matter  before  the 
interstate  commerce  commission. 

During  the  pendency  of  this  dispute  a  large  number  of 
ears  accumulated  at  Ludington.  Some  of  these  were  taken 
over  by  plaintiff  and  used  as  fuel.  Others,  after  a  long  de- 
lay, were  brought  forward  to  Milwaukee  and  disposed  of  by 
defendant. 

After  November  15,  1912,  seven  cars  billed  to  Elm  Grove 
were  delivered  by  plaintiff  to  the  Qiicago,  Milwaukee  & 
St.  Paul  Railway  Company  at  Milwaukee  and  by  it  taken  to 
Elm  Grove.  Defendant  alleged  this  to  be  a  conversion, 
claiming  that  the  cars  should  have  been  held  at  Milwaukee 
for  reconsignment.  Plaintiff  contended  that  proper  passing 
notices  had  been  given,  and  that  defendant  had  failed  to 
reconsign  or  order  the  cars  held  at  Ludington,  and  that  as  a 
consequence  the  cars  were  delivered  in  accordance  with 
plaintiff's  stated  rules. 

The  trial  court  held  that  there  was  a  conversion  of  the 
seven  cars,  the  value  of  the  coal  being  $5.50  per  ton,  includ- 
ing the  freight  rate,  $2.05  per  ton.  He  refused  to  allow 
plaintiff's  claim  for  $480  demurrage  charges. 

Plaintiff  admits  the  conversion  of  a  large  amount  of  coal 
and  that  defendant,  is  entitled  to  judgment  for  its  value  less 
the  freight  and  less  a  setoff  of  $480  claimed  as  demurrage 
which  was  charged  at  Ludington.  The  only  matters  re- 
maining to  be  disposed  of  in  this  counterclaim  are  ( 1 )  the 
measure  of  damages  for  the  coal  plaintiff  admits  having  con- 
verted; (2)  the  jurisdiction  of  the  court  of  the  claim  that 
cars  were  converted  at  Elm  Grove;  and  (3)  the  jurisdic- 
tion of  the  court  as  to  plaintiff's  claim  for  demurrage  accru- 
ing at  Ludington. 

( 1 )  Measure  of  damages. 
The  trial  court  found  as  a  conclusion  of  law: 

"That  the  rule  of  damages  in  this  state  for  the  conversion 
of  defendant's  coal  by  the  plaintiffs  as  found  is  the  fair  mar- 
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ket  value  of  such  coal  at  Milwaukee,  at  the  time  it  should 
have  arrived  there,  less  the  lawful  freight  charges,  with  in- 
terest on  such  sum  at  the  rate  of  six  per  cent,  per  annum 
from  the  date  of  the  taking  to  the  date  of  the  judgment  of 
this  court." 

Defendant  takes  exception  to  this  rule  of  damages  and 
contends  for  the  fair  market  value  of  the  coal  at  the  proper 
point  of  destination,  including  the  freight  charges,  although 
they  have  not  been  paid.  Defendant's  counsel  does  not 
claim  that  exemplary  damages  should  be  awarded  for  the 
conversion  of  the  coal.  The  reasons  given  by  the  railroad 
company  for  such  conversion  are  that  there  were  pending 
differences  concerning  freight  rates,  and  a  large  accumula- 
tion of  cars  at  Ludington,  where  most  of  the  coal  was  con- 
verted, and  that  in  order  to  prevent  heavy  charges  for  de- 
murrage and  to  keep  the  tracks  clear  and  the  cars  in  use  it 
was  deemed  best  to  use  or  dispose  of  the  coal.  It  appears 
from  cases  in  other  states  that  it  is  not  an  uncommon  thing 
for  railway  companies  to  thus  dispose  of  or  use  coa^n 
emergencies.  Of  course  if  such  action  is  taken,  just  com- 
pensation must  be  made  to  the  shipper. 

The  question  whether  the  carrier  is  entitled  to  deduct  the 
freight  charges  under  such  facts  as  are  here  involved  has 
not  been  decided  in  this  state.  Counsel  for  defendant  have 
cited  Marshall  v,  American  Exp,  Co,  7  Wis.  1 ;  Boehrer  v. 
Juergens  &  Anderson  Co,  133  Wis.  426,  113  N.  W.  655; 
Sanderson  v.  Cream  City  B.  Co,  110  Wis.  618,  86  N.  W. 
169;  and  Ingram  v,  Rankin,  47  Wis.  406,  2  N.  W.  755. 
But  neither  of  these  cases  discusses  the  rule  of  damages 
when  a  carrier  has  converted  the  goods  and  the  deduction  of 
freight  is  claimed. 

Counsel  for  appellants  cite  Hammer  v,  Schaznf elder,  47 
Wis.  455,  2  N.  W.  1 129,  to  sustain  their  contention  that  com- 
pensation for  the  actual  loss  of  the  shipper  is  the  true  meas- 
ure of  damages.  In  other  states  the  great  weight  of  au- 
thority IS  to  the  effect  that  the  measure  of  damages  for  the 
conversion  of  goods  by  a  carrier  is  the  same  as  for  their  loss 
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or  destruction;  that  is,  their  value  at  the  place  of  destina- 
tion with  interest,  less  the  cost  of  transportation.  6  Cyc. 
531 ;  3  Sedgwick,  Damages  (9th  ed.)  §  844;  3  Hutchinson, 
Carriers  (3d  ed.)  §  1374;  10  Corp.  Jur.  p.  403;  4  Ruling 
Case  Law,  "Carriers,"  §  393 ;  Roth  Coal  Co.  v.  L.  &  N,  R. 
Co.  142  Tenn.  52,  215  S.  W.  404,  citing  many  cases;  Hor- 
ton  V.  T.  &  G.  R.  Co.  225  Fed.  406 ;  Briggs  v.  B.  &  L.  R.  Co. 
6  Allen  (88  Mass.)  246-;  Wallingford  v.  Kaiser,  191  N.  Y. 
392,  84  N.  E.  295. 

The  reason  for  the  rule  is  that  the  shipper  is  thus  fully 
compensated  and  should  not  profit  because  the  contract  of 
carriage  has  not  been  performed.  By  this  rule,  if  the  prop- 
erty has  increased  in  value  the  shipper  has  the  benefit  of  such 
increase.  Thus  the  owner  has  the  benefit  of  the  transporta- 
tion in  the  same  manner  as  if  the  goods  had  been  delivered,' 
and  it  is  evidently  not  just  that  he  should  recover  as  damages 
the  freight  which  he  has  not  paid.  If  the  owner  has  paid 
the  freight,  of  course  the  amount  so  paid  should  be  included 
as  part  of  the  damages. 

Our  conclusion  is  that  the  trial  court  applied  the  correct 
rule  in  ascertaining  the  measure  of  damages  for  coal  con- 
verted by  plaintiflF. 

(2)  Jtmsdiction  of  the  circuit  court  as  to  the  conversion  of 

Elm  Grove  cars. 

The  trial  court  filed  the  following  conclusions  of  law: 

"1.  That  this  court  has  jurisdiction  to  dispose  of  all  claims 
of  both  plaintiffs  and  defendant,  without  entry  of  for- 
mal order  of  the  interstate  commerce  commission  fixing  the 
exact  amount  of  the  demurrage  and  reconsignment  charges 
allowed  by  the  commission's  order  to  each  party. 

"2.  That  all  items  of  both  parties  sued  upon  in  this  action 
are  in  fact  common-law  liabilities  and  none  of  them  need  for 
validation  the  exercise  of  the  administrative  or  other  func- 
tions of  the  interstate  commerce  commission." 

Appellants*  counsel  insist  that  the  court  erred  in  taking 
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jurisdiction  of  the  claim  relating  to  the  Elm  Grove  cars. 
If  the  railroad  company  wrongfully  caused  the  cars  to  be 
delivered  at  Elm  Grove  instead  of  Milwaukee  there  was  a 
conversion.  If,  however,  the  rule  adopted  by  the  railroad 
company,  that  the  cars  after  a  certain  time  would  be  deliv- 
ered to  the  places  named  in  the  bills  of  lading,  was  a  proper 
rule,  and  if  the  notices  sent  the  defendant  as  to  the  mode  in 
which  the  cars  should  be  held  effective,  there  was  no  con- 
version of  the  seven  cars. 

,When  we  come  to  the  third  and  fourth  counterclaims  it 
will  appear  that  both  parties  to  this  litigation  have  assumed 
that  it  is  within  the  province  of  the  interstate  commerce  com- 
mission to  deal  with  the  tariffs,  rules,  practices,  and  regula- 
tions which  relate  to  the  reconsignment  of  cars  engaged  in 
interstate  commerce. 

The  Interstate  Commerce  Act  makes  it  the  duty  of  car- 
riers to  provide  reasonable  facilities  for  operating  through 
routes  and  make  reasonable  regulations  in  respect  thereto; 
to  make  reasonable  regulations  for  the  transportation  of 
goods ;  to  afford  all  reasonable  facilities  for  the  interchange 
of  traffic  between  their  respective  lines.  The  commission  is 
given  broad  powers,  after  a  hearing,  to  make  its  rules  as 
to  such  regulations  and  practices. 

It  seems  clear  to  us  that  the  practice  of  the  railroad  com- 
pany in  respect  to  the  reconsignment  of  the  cars  in  question 
was  within  the  jurisdiction  of  the  commission.  It  will  be 
seen  that  in  the  third  and  fourth  counterclaims,  still  to  be 
discussed,  there  are  additional  reasons  for  holding  that  the 
circuit  court  should  not  have  taken  jurisdiction  of  these 
matters  as  to  the  proper  reconsignment  of  cars,  but  we  think 
that  the  same  principle  applies  to  the  Elm  Grove  cars;  and 
since  facts  as  to  these  cars  also  have  a  bearing  on  the  claims 
of  defendant  in  the  third  and  fourth  counterclaims,  it  seems 
best  that  the  whole  subject  of  tariff  regulations  and  prac- 
tices as  to  reconsignments  should  be  left  to  the  interstate 
commerce  commission. 
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(3)  Plcdntiff's  claim  for  demurrage. 

In  the  reply  to  this  counterclaim,  plaintiff  made  claim  as 
a  setoff  for  certain  demurrage  charges  which  had  accrued 
at  Ludington,  as  provided  in  tariffs  duly  filed  and  published 
pursuant  to  the  provisions  of  the  act  to  regulate  commerce. 
The  whole  subject  of  demurrage  accruing  at  Ludington  was 
submitted  to  the  interstate  commerce  commission  and  the 
circuit  court  had  no  jurisdiction  of  the  question. 

Third  counterclaim. 

Defendant  alleged  that  by  reason  of  a  decision  of  the 
interstate  commerce  commission  plaintiff  was  bound  to  re- 
pay to  defendant  for  reconsignment  and  demurrage  charges 
unlawfully  exacted  between  October  17,  1912,  and  Decem- 
ber 17,  1912,  the  sum  of  $612;  that  upon  the  same  account 
for  the  period  from  December  18,  1912,  to  February  9, 
1913,  the  sum  of  $374  was  due  and  owing;  and  that  for 
similar  unlawful  charges  from  February  9,  1913,  to  April 
10,  1914,  the  sum  of  $24  was  due  and  owing. 

Plaintiff  admitted  these  items  to  be  recoverable  with  the 
exception  of  $514,  but  alleged  that  the  interstate  commerce 
commission  had  exclusive  jurisdiction  of  the  matter  con- 
tained in  this  counterclaim. 

The  above  claims  arose  as  a  result  of  plaintiff's  interpre- 
tation of  its  tariff,  under  which  reconsignment  and  demur- 
rage charges  were  exacted  for  cars  held  at  Ludington  as  a 
result  of  defendant's  failure  to  reconsign  them  before  they 
reached  that  point.  Two  hearings  were  had  before  the  in- 
terstate commerce  commission,  at  which  defendant  claimed 
reparation  for  demurrage  and  reconsignment  charges  and 
general  damages  for  delay  in  forwarding  his  cars. 

The  commission  in  two  decisions  laid  down  rules  gov- 
erning the  reconsignment  and  demurrage  charges  exacted  at 
Ludington  and  Milwaukee,  but  deferred  an  order  of  repara- 
tion until  the  parties  should  submit  statement  of  claims 
based  on  the  rules  so  laid  down.     Defendant  presented  his 
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claims,  and  plaintiff  admitted  all  with  the  exception  of  $514. 
No  formal  order  was  ever  made.  The  commission  denied 
defendant's  claim  for  general  damages  for  delay  in  the  for- 
warding of  cars. 

The  trial  court  held  that  the  amount  of  defendant's  claims 
as  alleged  had  been  found  to  be  due  by  the  commission  and 
included  them  in  the  judgment,  stating  that  the  court  had 
jurisdiction  regardless  of  the  fact  that  the  commission  had 
made  no  formal  order  of  reparation. 

It  will  serve  no  useful  purpose  to  enumerate  in  detail  all 
the  proceedings  before  the  interstate  commerce  commission 
in  respect  to  the  matters  involved  in  this  counterclaim.  The 
proceedings  related  to  the  interpretation  of  tariffs  and  their 
validity,  charges  for  demurrage,  reconsignment,  reparation 
claims,  daiifeges  for  delay  in  forwarding  cars,  and  charges 
of  discrimination.  Two  very  elaborate  decisions  were  ren- 
dered by  the  commission.  The  claims  of  each  party  were 
in  part  denied  and  in  part  sustained.  It  was  claimed  in 
these  proceedings  that  the  railroad  company  had  done  things 
prohibited  and  declared  unlawful  by  the  act  to  regulate  com- 
merce and  omitted  to  do  other  acts  required  to  be  done,  and 
that  under  sec.  8,  4  Fed.  Stats.  Ann.  (2d.ed.)  p.  430,  there 
was  liability  for  damages  sustained. 

So  far  as  material,  sec.  9  is  as  follows  (24  U.  S.  Stats,  at 
Large,  382,  ch.  104) : 

Persons  damaged  may  complain  to  commission,  or  sue 
personally.  "That  any  person  or  persons  claiming  to  be 
damaged  by  any  common  carrier  subject  to  the  provisions  of 
this  act  may  either  make  complaint  to  the  commission  as 
hereinafter  provided  for,  or  may  bring  suit  in  his  or  their 
own  behalf  for  the  recovery  of  the  damages  for  which  such 
common  carrier  may  be  liable  under  the  provisions  of  this 
act,  in  any  district  or  circuit  court  of  the  United  States  of 
competent  jurisdiction ;  but  such  person  or  persons  shall  not 
have  the  right  to  pursue  both  of  said  remedies,  and  must 
in  each  case  elect  which  one  of  the  two  methods  of  pro- 
cedure herein  provided  for  he  or  they  will  adopt." 
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Sec.  13,  4  Fed.  Stats.  Ann.  (2d  ed.)  p.  453,  provides  for 
the  making  of  complaints  and  their  investigation  by  the 
commission. 

Sec.  16,  4  Fed.  Stats.  Ann.  (2d  ed.)  p.  475,  provides: 

(A)  Enforcing  orders  of  commission — Payment  of 
money  damages,  "That  if,  after  hearing  on  a  complaint 
made  ^s  provided  in  section  13  of  this  act,  the  commission 
shall  determine  that  any  party  complainant  is  entitled  to  an 
award  of  damages  under  the  provisions  of  this  act  for  a 
violation  thereof,  the  commission  shall  make  an  order  di- 
recting the  carrier  to  pay  to  the  complainant  the  sum  to 
which  he  is  entitled  on  or  before  a  day  named." 

It  is  further  provided  that  if  a  carrier  does  not  comply 
with  an  order  for  the  payment  of  money  within  the  time 
limit  in  such  order,  the  person  for  whose  benefit  the  order 
was  made  may  file  in  the  circuit  court  of  the  United  States, 
or  in  any  state  court  having  general  jurisdiction  of  the 
parties,  a  petition  setting  forth  the  causes  for  which  he 
claims  damages,  and  the  order  of  the  commission,  and  that 
in  such  court  the  findings  and  order  of  the  commission  are 
to  be  prima  facie  evidence  of  the  facts  therein  stated. 

When  the  proceedings  were  commenced  before  the  inter- 
state commerce  commission,  it  was  a  case  where  the  prac- 
tices and  mode  of  doing  business  of  the  carrier  were  attacked 
as  unfair  and  unreasonable  and  where  the  railroad  com- 
pany's interpretation  of  a  tariff  was  involved.  The  decision 
of  these  questions  called  for  the  exerpise  of  the  judgment 
and  discretion  of  the  administrative  power  which  is  vested 
by  Congress  in  the  commission.  Pennsylvania  R.  Co,  v, 
Clark  Bros,  C,  M.  Co,  238  U.  S.  456,  .35  Sup.  Ct.  896;  In- 
terstate Comm,  Comm.  v.  III,  Cent,  R,  Co,  215  U.  S.  452, 
30  Sup.  Ct.  155;  Morrisdale  C.  Co,  v,  Pennsylvania  R,  Co, 
230  U.  S.  304,  33  Sup.  Ct.  938.  Until  that  body  had  de- 
clared the  practices  to  be  unjust  and  unfair,  no  court  had 
jurisdiction  of  the  subject.  Texas  &  Pac,  R.  Co,  v.  Abilene 
C,  0.  Co,  204  U.  S.  426,  27  Sup.  Ct.  350;  Pennsylvania  R, 
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Co,  V.  Clark  Bros.  C,  M.  Co.  238  U.  S.  456,  35  Sup.  Ct. 
896 ;  Baltimore  &  O.  R.  Co,  v,  U,  S.  ex  rel,  Pitcairn  C.  Co. 
215  U.  S.  481,  30  Sup.  Ct.  164;  R,  J.  Darnell,  Inc.  v.  lU. 
Cent.  R.  Co.  190  Fed.  656. 

In  Sigghts  v.  C.  &  N.  W.  R.  Co.  153  Wis.  122,  140  N.  W. 
1128,  it  was  held  that  where  there  had  been  an  overcharge 
for  freight  on  an  interstate  shipment  due  to  misrouting,  the 
overcharge  could  not  be  recovered  in  an  action  in  the  state 
court  for  money  had  and  received  and  that  the  interstate 
commerce  commission  had  exclusive  jurisdiction  of  the  sub- 
ject. 

Defendant's  counsel  cite  a  recent  case  of  this  court,  Wau- 
kesha G.  &  E.  Co.  V.  Waukesha  M.  Co.,  ante,  p.  420,  184  N. 
W.  702,  which  relates  to  the  jurisdiction  of  the  Wiscon- 
sin railroad  commission,  in  which  it  was  held  that  the  com- 
mission had  no  jurisdiction  to  redress  grievances  arising 
from  past  conduct  of  a  utility.  In  this  decision  Mr.  Justice 
Owen  referred  to  the  distinction  between  the  interstate 
commerce  act/ and  the  Wisconsin  statute,  and  in  his  quota- 
tion from  a  decision  of  the  supreme  court  of  the  United 
States  it  is  said: 

"In  a  suit  where  the  rule  of  practice  itself  is  attacked  as 
unfair  or  discriminatory,  a  question  is  raised  which  calls  for 
the  exercise  of  the  judgment  and  discretion  of  the  adminis- 
trative power  which  has  been  vested  by  Congress  in  the 
commission." 

There  is  an  additional  reason  why  the  circuit  court  should 
have  refused  to  take  jurisdiction  of  the  subject  involved  in 
this  counterclaim.  The  defendant  had  invoked  the  juris- 
diction of  the  interstate  commerce  commission  and  asked  re- 
lief in  respect  to  the  identical  matters  now  in  dispute.  After 
long  investigation,  the  commission  passed  on  most  of  the 
questions  in  issue,  but  never  made  any  final  order  of  repara- 
tion and  has  never  determined  the  amount  to  be  paid.  The 
commission  suggested  that  the  parties  should  be  able  to  agree 
as  to  certain  disputed  matters  and  deferred  the  allowance  of 
reparation.     Evidently  the  parties  have  not  agreed,   and 
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while  the  prcx:eeding  before  the  commission  was  pending 
this  action  was  brought  in  the  state  coprt,  and  the  counter- 
claims were  filed  which  bring  before  us  the  subject  of  juris- 
diction. It  seems  to  us  very  clear  that  since  defendant 
elected  to  pursue  his  remedy  under  the  federal  act  he  was 
bound  to  abide  by  its  terms,  including  the  provisions  of  sec. 
9,  above  quoted.  In  Pennsylvania  R.  Co.  v,  Clark  Bros.  C. 
M.  Co.  238  U.  S.  456  (35  Sup.  Ct.  896),  the  court  said 
(p.  472) ; 

"This  is  not  to  say  that  the  finding  of  the  commission  as 
to  the  amount  of  damages  has  any  other  effect  than  that  pre- 
scribed in  sec.  16  of  the  act.  It  is  simply  to  hold  that  the. 
plaintiff,  having  demanded  and  obtained  the  appropriate  rul- 
ing from  the  commission  as  to  the  discrimination  which  had 
been  practiced,  was  then  entitled  to  proceed  for  the  recovery 
of  damages  in  accordance  with  the  act  and  not  otherwise. 
The  fact  that  the  commission  had  not  made  its  award  of 
damages  is  immaterial.  The  proceeding  before  the  com- 
mission was  pending  and  the  plaintiff's  right  and  remedy 
were  fixed  by  the  federal  act."  Franklin  v.  P.  &  R.  R.  Co. 
203  Fed.  134. 

Fourth  counterclaim. 

Defendant  alleged  that  by  reason  of  plaintiflf's  delay  in 
the  transportation  of  his  coal  from  Toledo,  Ohio,  to  Mil- 
waukee, Wisconsin,  he  failed  to  fill  some  of  his  contracts 
and  was  later  forced  to  sell  his  coal  on  a  falling  market, 
sustaining  loss  in  the  sum  of  $2,461.68.  This  claim  em- 
braces seventeen  cars  delivered  to  Brookfield  and  Elm  Grove, 
Wisconsin,  without  a  previous  notification  to  defendant  of 
■  their  arrival  at  Ludington,  and  two  groups  of  eight  and  fif- 
teen cars  held  by  plaintiff  at  Ludington  during  the  dispute 
concerning  reconsignment  rights  mentioned  in  the  first  and 
third  counterclaims. 

Plaintiff  replied  that  as  to  the  cars  held  pending  the  dis- 
pute the  interstate  commerce  commission  had  exclusive  juris- 
diction, and  that  defendant  had  presented  a  claim  before 
that  body  which  had  been  disallowed  and  that  the  claim  was 
res  adjudicata. 


636        SUPREME  COURT  OF  WISCONSIN.     [Jan. 

Waters  v.  Becker,  175  Wis.  621. 

The  trial  court  held  that  there  had  been  unreasonable  de- 
lay; that  the  claim  w;as  a  common-law  cause  of  action,  and 
found  the  damages  to  be  as  follows:  on  the  seventeen  cars, 
$984.30  with  interest  from  January  4,  1913;  on  the  eight 
cars,  $445.06  with  interest  from  March  1,  1912;  on  the 
fifteen  cars,  $917.46  with  interest  from  March  1,  1913. 

The  plaintiff  claims  that  there  should  be  deducted  from 
the  judgment  the  sum  of  $445.06,  and  interest  allowed  for 
the  delay  in  transportation  of  eight  cars,  and  the  sum  of 
$917.46,  and  interest  allowed  for  a  similar  delay  in  the 
transportation  of  fifteen  cars. 

The  subject  of  damages  for  the  delay  as  to  these  two 
groups  of  cars  was  submitted  by  defendant  to  the  interstate 
commerce  commission  and  fully  considered.  The  commis- 
sion held  that  the  coal  company  failed  to  use  due  diligence 
to  avoid  loss  in  the  matter  complained  of  and  that  damages 
could  not  properly  be  awarded  for  such  losses,  if  any,  as 
resulted  from  the  detention  of  the  cars.  Defendant's  coun- 
sel now  urge  that  the  remedy  of  the  coal  company  is  a  com- 
mon-law remedy  and  at  any  time  enforceable  in  the  courts 
alone. 

Sees.  8  and  16  of  the  Interstate  Commerce  Act  (4  Fed. 
Stats.  Ann.  (2d  ed.)  430,  475),  already  quoted,  give  specif- 
ically the  right  of  those  claiming  to  be  damaged  by  the  com- 
mon carrier  to  make  complaint  to  the  commission,  and  the 
power  is  given  the  commission  to  make  its  award  of  damages 
and  to  order  payment.  Under  the  construction  which  has 
been  given  to  these  sections  by  the  United  States  supreme 
court,  we  can  see  no  reason  why  jurisdiction  was  not  prop- 
erly taken  of  the  controversy  by  the  commission.  Meeker 
V.  L,  V,  R.  Co,  236  U.  S.  412,  35  Sup.  Ct.  32S]  Aforrisdale 
C.  Co.  V,  Pennsylvama  R.  Co,  230  U.  S.  304,  33  Sup.  Ct. 
938. 

According  to  the  authorities  cited  in  this  opinion  as  to 
the  third  counterclaim  the  defendant  is  bound  by  his  elec- 
tion in  choosing  the  interstate  commerce  commission  as  the 


10]  JANUARY  TERM,  1922.  637 

Waters  v.  Becker,  175  Wis.  621. 

forum  for  relief,  and  the  sums  of  $445.06  and  $917.46,  with 
interest,  should  be  deducted  from  the  judgment. 

The  judgment  of  the  court  in  the  third  cause  of  action  is 
affirmed. 

In  defendant's  first  counterclaim  the  judgment  of  the 
court  awarding  damages  for  coal  admitted  by  plaintiff  to 
have  been  converted  is  affirmed.  The  claim  for  the  conver- 
sion of  the  seven  Elm  Grove  cars  should  be  dismissed  for 
the  reason  that  the  court  had  no  jurisdiction,  and  there 
should  be  deducted  from  the  judgment  the  sum  of  $225.04, 
with  the  interest.  The  plaintiff's  setoff  claiming  demurrage 
should  be  disallowed  for  the  reason  that  the  court  had  no 
jurisdiction. 

The  defendant's  third  counterclaim  should  be  disallowed 
for  the  reason  that  the  court  had  no  jurisdiction,  and  the 
sum  of  $1,010  should  be  deducted  from  the  judgment. 

Defendant's  counterclaim  for  delay  of  eight  cars  and  fif- 
teen cars  should  be  disallowed,  and  the  sums  of  $445.06  and 
$917.46,  with  the  interest,  should  be  deducted  from  the 
judgment. 

By  the  Court. — Cause  remanded,  with  directions  to  enter 
judgment  as  indicated  in  this  opinion,  with  costs  to  appel- 
lants. 
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Abuse  of  Discretion.    See  Discretion. 

Acceptance. 
Of  goods.    See  Sales,  20,  21. 
Of  offer.    See  Vendor  and  Purchaser^  1,  2. 

Accident.    See  Appeal,  1.    Workmen's  Compensation. 

Accounting.    See  Mortgages,  12,  16.    Vendor  and  Purchaser,  5. 

Action.    See  Contracts,  1.    Injunction.    Sales,  9,  10. 

Admeasurement  of  Dower.    See  Dower,  2. 

Administrators.    See  Insurance,  1. 

Advancements.    See  Gifts. 

ADVERSE  EXAMINATION. 

See  Injunction,  1. 
How  used  at  trial, 

1.  While  an  adverse  examination  is  not  a  part  of  the  record  until 

offered,  the  party  taking  it  may  offer  it,  whether  the  party 
examined  be  present  or  not  (sub.  2,  sec.  4096,  Stats.)  ;  and 
though  it  cannot  be  offered  by  the  party  whose  deposition  is 
taken,  it  may  be  used  by  him  when  offered  as  evidence  for  the 
other  party,  as  though  he  were  called  in  rebuttal  to  testify 
concerning  transactions  therein  testified  to.  Lamherson  v. 
Lamb  er son,  398 

2.  In  an  action  to  compel  the  conveyance  by  the  executor  of  land 

deeded  to  plaintiff  by  decedent,  his  father,  where  plaintiff 
was  fully  examined  under  sec.  4096,  Stats.,  before  trial  and 
cross-examined  at  the  trial  as  to  portions  of  suth  examina- 
tion, and  defendants  made  his  deposition  a  part  of  the  record 
without  qualification,  plaintiff's  testimony  therein  concerning 
transactions  with  deceased  became  admissible.  Ibid, 

Adverse  Possession.    See  Easements. 

Agency.     See  Principal  and  Agent. 

Amendment  of  pleading.    See  Appeal,  7.     Sales,  10. 

APPEAL  AND  ERROR. 

See  New  Trial,  4.    Taxation,  2,  4. 

What  may  be  appealed  from:  Appealable  order.    See  Interpleader. 

Questions  reviewed:  Immaterial  questions, 

1.  In  an  action  against  a  railroad  company  for  the  death  of  the 
driver  of  a  taxicab  as  the  result  of  a  collision  at  a  public 
crossing,  where  it  is  shown  by  undisputed,  competent,  ad- 
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missible  evidence  that  the  deceased  was  g^iilty  of  a  want  of 
ordinary  care  exceeding  a  slight  want  thereof  as  a  matter  of 
law,  which  proximately  contributed  to  his  death,  alleged 
procedural  errors  will  not  be  considered  because  they  cannot 
affect  the  ultimate  result  of  defendant's  nonliability.  Rowart 
V.  Kewaunee,  G,  B.  &  IV.  R,  Co.  2S6 

2.  Findings  not  essential  to  support  the  judgment  may  be  dis- 

regarded.   Lamherson  v.  Lamberson,  398 

Same:  Questions  involving  discretion  of  trial  court. 

3.  The  action  of  the  trial  court  in  setting  aside  a  verdict  for 

plaintiff  and  granting  a  new  trial  because  the  verdict  was 
contrary  to  very  persuasive  evidence  that  plaintiff's  contract 
with  the  defendants  was  for  an  entire  road-building  season 
for  a  stated  sum,  is  an  exercise  of  discretion  which  will  not 
be  disturbed  on  appeal.    Bloomer  v.  Koepke,  138 

4.  Where,  in  addition  to  such  evidence,  defendants  admitted,  both 

orally  and  in  writing,  that  plaintiff  was  hired  for  the  season, 
they  could  not  complain  that  the  court  granted  a  new  trial 
and  allowed  them  to  go  before  another  jury  on  the  issue. 

Ibid. 

5.  The  granting  of  a  new  trial  is  largely  in  the  discretion  of  the 

trial  court  and  will  not  be  disturbed  except  for  cogent  reasons. 
Welch  V.  Morton  Salt  Co.  415 

Harmless  or  prejudicial  error.  See  Appeal,  1.  Fraud,  12.  Limi- 
tation OF  Actions,  3. 

Findings  of  trial  court. 

6.  Where  the  terms. of  a  contract  for  the  sale  of  land  were  am- 

biguous, the  findings  of  the  trial  court,  based  on  credible  evi- 
dence, will  not  be  reversed.    Felton  v.  Stacey,  471 

Affirmance  and  reversal.  See  Interpleader.  Landlord  and 
Tenant,  2.  Libel  and  Slander,  4,  5.  New  Trial,  4.  Rail- 
roads, 7,  10.    Sales,  18.    Taxation,  2,  4.    Trial,  1,  5,  6. 

Disposition  of  case :  Case  tried  on  wrong  theory.    See  Trial,  6. 

7.  Where  plaintiff  brought  an  action  of  tort  because  of  the  false 

representations  of  his  lessor  that  a  building  would  be  ready 
for  occupancy  at  a  certain  date,  and  after  verdict  in  his  favor 
the  trial  court  directed  judgment  in  favor  of  the  landlord  on 
the  theory  that  the  representations  were  expressions  of  opin- 
ion, the  judgment  will  not  be  affirmed,  but,  the  plaintiff  having 
proved  every  element  of  a  valid  contract,  the  case  will,  under 
sec.  2836&,  Stats.,  be  remanded  to  permit  him  to  amend  his 
complaint  so  as  to  change  the  action  to  one  on  contract  and 
for  further  proceedings  in  the  same  action.  Jeleniewski  v. 
Eck,  497 

Appeal  from  disallowance  of  claim  by  municipality.  See  Munici- 
pal Corporations,  13,  14.     Pleading,  4. 

Assessment.    See  Taxation. 

Assignments. 
Of  dower.     See  Dower,   1, 
Of  rents.    See  Mortgages,  8. 
Of  subscription  list.    See  Subscriptions. 
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ATTORNEY  AND  CLIENT. 

See  Injunction^  4.    Libel  and  Slander,  1,  2.    Wills,  IL 

Revocation  of  license :  Fraud  on  court. 

Where  an  attorney,  applying  to  the  supreme  court  for  admission 
to  practice,  represented  that  he  was  a  practicing  attorney  in 
good  standing  in  another  state,  but  the  evidence  later  dis- 
closed that  he  had  been  guilty  of  gross  professional  miscon- 
duct and  that  proceedings  for  his  disbarment  were  pending  in 
the  state  of  his  former  residence,  which  he  evaded  by  resign- 
ing his  position  as  attorney  in  such  state,  his  license  to  prac- 
tice in  Wisconsin  will  be  revoked.  Application  of  State  Board 
of  Law  Examiners,  66 

Attornment.    See  Mortgages,  8. 

Attractive  Nuisances.    See  Negligence,  1-4. 

AUTOMOBILES. 

See  Appeal,  1.  Insurance,  9-12.  Master  and  Servant,  2.  Rail- 
roads, 9.    Street  Raila^ays.    Workmen's  Compensation,  1. 

Duty  of  driver:  Sounding  of  horn:  Law  of  the  road. 

1.  It  is  the  duty  of  the  driver  of  an  automobile  to  keep  a  reason- 

ably careful  lookout  that  he  may  be  able  to  avoid  a  collision ; 
and  the  question  whether  he  has  fulfilled  his  duty  in  regard 
to  watching  for  pedestrians  and  other  persons  is  generally 
for  the  jury.    Cunnien  v.  Superior  Iron  Works  Co,  172 

2.  While  no  rule  of  law  requires  the  driver  of  an  automobile  to 

sound  his  horn  on  approaching  a  street  intersection,  the  stat- 
ute provides  that  the  automobile  be  equipped  with  a  suitable 
horn  or  signal  device;  and  the  purpose  of  the  statute  was  to 
enable  a  driver  to  give  proper  warning  under  any  circum- 
stances where  such  warning  would  avert  an  accident.       Ibid, 

3.  Where  defendant,  driving  an  automobile  in  broad  daylight  on 

a  wide,  paved  street,  overtook  a  dray  upon  which  plaintiff 
was  riding  and  when  the  dray  stopped  turned  to  the  left  to 
pass  it,  and  in  passing  came  unnecessarily  so  close  to  the  dray 
as  to  strike  the  plaintiff  while  he  was  alighting  from  it.  the 
question  of  the  negligence  of  the  defendant  in  failing  to  keep 
a  proper  lookout  and  in  not  giving  warning  of  his  approach 
is  for  the  jury.  Ibid, 

4.  Evidence  tending  to  show  that  an  automobile  driver  was  at 

the  time  of  an  injury  to  the  left  of  and  beyond  the  center  of 
the  street  in  making  a  turn  to  the  right,  in  violation  of  sec. 
1636 — 49b,  Stats.,  is  held  to  make  the  negligence  of  the  driver 
a  question  for  the  jury.  United  States  C.  Co,  v.  Superior  H, 
Co,  162 

Persons  in  street:  Contributory  negligence, 

5.  Whether  plaintiff  was  contributorily  negligent  in  descending 

from  a  dray  on  the  side  towards  the  street  and  not  next  to 
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the  curbing  and  placing  one  foot  down  on  the  pavement  with- 
out looking  for  automobiles,  is  a  question  for  the  jury. 
Cunnien  v.  Superior  Iron  Works  Co,  172 

Injuries  to  invited  guests:  Liability  of  driver. 

6.  The  owner  of  an  automobile  is  not  liable  for  damages  to  an 
invited  guest  riding  therein  for  injuries  sustained  by  the  latter, 
due  to  the  turning  over  of  the  machine  because  of  a  defec- 
tive spring,  even  though  it  was  a  second-hand  machine  and 
the  spring  was  repaired  with  old  parts.     O'Shea  v.  Lavoy, 

456 

/  [7.  The  question  as  to  what  degree  of  negligence  in  the  manage- 
ment  of  an  automobile  by  its  owner  will  make  him  liable  for 
damages  to  an  invited  guest  riding  therein  and  sustaining  in- 
juries, discussed  but  not  decided.]  Ibid. 

Award  of  industrial  commission.    See  Workmen's  Compensation. 

Benefit  Societies.    See  Insurance,  4-8. 

Bequests.    See  Wills. 

Bill  of  Lading.    See  Carriers,  2.    Sales,  8,  20. 

Bill  of  Sale.    See  Sales,  7. 

Bills  and  Notes.    See  Limitation  of.  Actions. 

Board  of  Review.     See  Taxation,  2-4. 

Bond  on  appeal.     See  Municipal  Corporations,  13,  14.    Plead- 
ing, 4. 

Bond  Issue.     See  Mortgages. 

Boundaries.    See  Fraud,  10. 

BROKERS. 

Necessity  of  written  contract:  Recovery  on  quantum  meruit. 

1.  Although  sec.  2305m,  Stats.,  provides  that  agreements  to  pay 

commissions  for  the  buying  or  selling  of  Teal  estate  shall  be 
void  unless  in  writing,  the  common-law  right  to  recover  on 
quantum  meruit  still  remains,  and  recovery  may  be  had  where 
the  owner  knowingly  accepts  and  retains  the  benefits  of  the 
broker's  services,  even  though  there  was  no  valid  written 
memorandum.    Seifert  v.  Dirk,  220 

2.  To  recover  on  quantum  meruit  the  broker  must  properly  plead 

such  cause  of  action  either  originally  or  by  amendment.    Ibid. 

Same:  Contract  involving  homestead :  Signature  of  wife. 

3.  Sec.  2203,  Stats.,  invalidating  the  alienation  of  a.  married  man 

of  his  homestead  without  his  wife's  consent,  does  not  void  a 
contract  made  by  the  husband  with  a  real-estate  agent  to  pro- 
cure a  purchaser  therefor,  and  the  latter  is  entitled  to  his  com- 
mission when  he  produces  a  purchaser  ready,  able,  and  will- 
ing to  buy.  even  though  the  wife  did  not  sign  such  contract 
and  even  though  the  husband  knew  she  would  not  join  in  a 
conveyance  of  the  homestead.    Mackenzie  v.  Staudenmaver, 

'373 
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Same:  Lands  outside  of  Wisconsin. 

4.  Sec.  2305w,  Stats.,  requiring  contracts  agreeing  to  pay  a  com- 

mission for  the  buying  or  selling  of  real  estate  to  be  in  writ- 
ing, does  not  apply  to  a  contract  made  in  Illinois  and  relating 
to  lands  in  that  state.    Dean  v.  Wendeherg,  513 

Construction  of  contract:  Authority  of  broker. 

5.  The  words  "to  sell"  and  "to  sell  or  find  a  buyer"  in  a  real-estate 

brokerage  contract  are  synonymous  terms.  Grinde  v.  Chip- 
man,  '  376 

6.  The  authority  conferred  upon  a  broker  by  an  agreement  which 

employs  him  "to  sell"  does  not  authorize  him  either  to  exe- 
cute a  conveyance  of  the  premises  or  to  enter  into  an  agree- 
ment to  convey.  Brown  v.  Griswold,  109  Wis.  275,  distin- 
guished. Ibid. 

Performance  by  broker:  When  compensation  is  earned, 

7.  A  broker  who  is  employed  to  procure  a  purchaser  for  real 

estate  performs  his  contract  and  is  entitled  to  his  compensa- 
tion when  he  produces  a  person-' ready,  willing,  and  able  to 
purchase  upon  the  terms  specified  by  the  owner  in  the  broker- 
age contract.    Grinde  v.  Chipman,  376 

8.  A  real-estate  agent  is  entitled  to  his  commission  if  he  has  pro- 

duced a  person  ready;  willing,  and  able  to  buy  on  the  terms 
authorized  by  the  vendor.    Dean  v.  Wendeberg,  513 

9.  In  the  absence  of  an  agreement  to  the  contrary,  the  commission 

is  earned  when  the  proposed  purchaser  is  willing  to  enter  into 
all  agreement  on  the  terms  specified  by  the  owner.  While  an 
enforceable  agreement  may  be  made  providing  that  the  com- 
mission shall  not  be  paid  until  the  transaction  is  completed, 
the  owner  cannot  avoid  paying  a  commission  if  by  his  fault, 
misconduct,  X)T  wrongful  neglect  he  prevents  the  consumma- 
tion of  his  contract  with  the  buyer.  Ibid. 

Same:  Refusal  of  owner  to  complete  contract. 

10.  Where  a  contract  between  the  vendors  and  a  purchaser  pro- 

cured by  a  broker  was  valid  and  the  refusal  of  the  vendors  to 
live  up  to  its  terms  was  without  justification,  the  broker  was 
entitled  to  his  commission.    Dean  v.  Wendeberg,  513 

11.  The  fact  that  the  purchaser  was  willing  to  cancel  the  contract 

with  the  owner  is  no  proof  that  the  contract  was  induced  by 
fraud.  Ibid. 

Building  Contracts.    See  Contracts,  3.    Damages,  1.    Mechan- 
ics' Liens.    Municipal  Corporations,  9-12. 

Burden  of  Proof.     See  Frauds,  Statute  of,  1.     Railroads^  6. 
Wills,  3,  6. 

By-Laws. 
Of  corporation.    See  Corporations,  2. 
Of  insurance  society.    See  Insurance,  4-8. 

Cancellation  of  contract.    See  Sales,  9. 
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CARRIERS. 

See  Railroads.    Street  Railways. 

Illegal  rates:  Rights  of  consignee, 

1.  Where  the  initial  carrier  of  a  shipment  of  coal  quoted  the  same 

rate  charged  by  other  carriers,  but  on  arrival  of  the  coal  at  its 
destination  it  was  discovered  that  the  carrier  had  never  pub- 
lished such  rate,  and  that  the  rate  according  to  the  tariff  in 
force  was  larger,  the  consignee  was  under  no  obligation  to 
accept  the  coal  and  pay  the  illegal  rate  and  afterwards  seek 
his  remedy.     Waters  v,  Becker,  621 

2.  The  fact  that  a  bill  of  lading  covered  a  shipment  of  coal  and 

gave  the  carrier  the  right  to  make  a  reasonable  charge  for 
storag:e  of  property  not  removed  within  forty-eight  hours, 
gave  it  no  right  to  hold  the  coal  in  the  cars  for  six  months 
after  the  consignee  refused  to  accept  it  and  charge  storage 
therefor,  where  the  refusal  to  accept  was  due  to  an  excessive 
freight  rate.  Ibid, 

Same:  Damages  for  ivithhoMing  shipment. 

3.  In  determining  the  damages  for  the  conversion  of  shipments  of 

coal  by  the  carrier,  the  freight  charges,  when  unpaid,  should 
be  dedijcted  from  the  fair  market  value  of  the  cpal  at  the  point 
of  destmation,  this  fully  compensating  the  shipper,  who  should 
not  be  permitted  to  profit  because  the  contract  was  not  per- 
formed. If  the  freight  has  been  paid  the  amount  should  be 
included  as  part  of  the  damages.    Waters  v,  Becker,  621 

Jurisdiction  of  interstate  commerce  commission:  Of  state  courts. 

4.  The  interstate  commerce  commission  having  jurisdiction  over 

the  tariff  regulations  and  practices  relating  to  reconsignments, 
the  circuit  court  had  no  jurisdiction  to  determine  a  claim 
of  the  consignee  for  conversion  when  the  vafidity  of  the  claim 
was  dependent  upon  whether  or  not  a  regulation  of  the  carrier 
as  to  reconsignments  was  proper.    Waters  v.  Becker,  621 

5.  The  carrier's  claims  for  demurrage  charges  accruing  on  coal 

accumulating  at  a  certain  point,  as  the  result  of  a  dispute  over 
the  validity  of  an  order  affecting  the  consignee's  reconsign- 
ment  rights,  having  been  submitted  to  the  interstate  commerce 
commission,  were  not  within  the  jurisdiction  of  the  state 
circuit  court.  Ibid. 

6.  Under  sec.  9  of  the  Interstate  Commerce  Act  (4  Fed.  Stats., 

Ann.  (2d  ed.)  p.  432),  where  the  consignee  invoked  the  juris- 
diction of  the  interstate  commerce  commission  respecting  the 
interpretation  and  validitv  of  a  carrier's  tariffs  relating  to 
reconsignments,  charges  for  demurrage,  and  reconsignment 
and  reparation  claims,  and  the  commission  passed  on  most 
of  the  questions  but  had  never  made  any  final  order  of  repara- 
tion or  determination  of  the  amount  to  be  paid,  the  consignee 
had  elected  his  remedy  and  could  not  thereafter  bring  action 
in  the  circuit  court  to  recover  demurrage  and  reconsignment 
charges  claimed  to  have  been  illegally  collected.  Ibid. 

7.  The  consignee  having  submitted  ttie  question  of  damages  for 

delay  in  delivery  due  to  a  dispute  over  his  reconsignment 
rights  to  the   interstate  commerce  commission,  which  held 
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that  he  had  failed  to  use  due  diligence  to  avoid  loss  and  could 
not  properly  be  awarded  damages  for  his  loss,  was,  under 
sees.  8  and  16  of  the  Interstate  Commerce  Act  (4  Fed.  Stats. 
Ann.  (2d  ed.)  pp.  430,  475),  bound  by  his  election  in  choos- 
ing the  commission  as  the  forum  for  relief,  ^nd  could  not 
bring  action  in  the  state  circuit  court  to  recover  such  damages. 

Ibid, 
Cattle.    See  Sales,  22,  23,  25,  26. 

Cause  of  Action.    See  Pleading,  1. 

Certiorari.     See  Taxation,  4. 

Children.    See  Explosives.    Negligence,  1-4. 

Circuit  Courts.    See  Courts,  2,  3.    Pleading,  4. 

Cities.    See  Municipal  Corporations. 

Class  Legislation.    See  Constitutional  Law,  6. 

Clergyman.     See  Libel  and  Slander,  4,  5. 

Client.    See  Attorney  and  Client. 

Collection  Agencies.    See  Principal  and  Agent. 

Commissions.    See  Brokers. 

Common  Carriers.    See  Carriers. 

Complaint.    See  Negligence,  7.    Pleading,  1-4. 

Condemnation.     See  Electricity,  2. 

Conditional  Sales.     See  Sales. 

Conflict  of  Laws.    See  Brokers,  4.    Wills,  1. 

Conservation.    See  Game. 

Consideration.  See  Contracts,  1.  Corporations,  1.  Elec- 
tricity, 1.  Limitation  of  Actions,  2.  Principal  and 
Agent,  1. 

Consigner.    See  CARRiEks. 

Conspiracy.    See  Fraud,  4. 


CONSTITUTIONAL  LAW. 

See  Courts,  2,  5.    Judges.    Statutes. 

Presumption  of  validity  of  statute.    See  Statutes. 

1.  The  validity  of  a  statute  must  be  presumed  until  the  violation  of 

the  constitution  is  shown  beyond  reasonable  doubt,  especially 
where  to  hold  the  statute  unconstitutional  would  cast  serious 
doubt  on  numerous  other  statutes.  State  ex  rel.  Smith  v. 
Outagamie  Co.  253 

Power  of  legislature :  Unwise  legislation. 

2.  All  legislative  powers  not  withheld  or  limited  by  the  constitu- 

tion of  the  state  or  the  exercise  of  which  is  not  prohibited  by 
the  federal  constitution  are  vested  in  the  legislature,  and 
courts  cannot  set  aside  statutes  merely  because  they  may  be 
deemed  unwise  or  may  work  inconvenience  or  hardship.  Pauly 
V.  Keebler,  428 
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Same:  Delegation  of  legislative  power. 

3.  The  legislature  cannot  delegate  its  general  power  to  legislate, 

conferred  by  the  constitution,  but  it  may  authorize  many 
things  to  be  done  by  others  which  it  might  properly  do  itself 
if  it  were  practicable.    State  ex  reL  Smith  v.  Outagamie  Co. 

253 
Equal  protection  of  the  laws:  Reasonable  classification. 

4.  The  first  article  of  the  declaration  of  rights  in  the  state  con- 

stitution is  a  substantially  equivalent  limitation  of  legislative 
power  to  that  imposed  by  the  Fourteenth  amendment  to  the 
federal  constitution,  and  the  legislature  is  bound  to  accord  to 
all  persons  the  equal  protection  of  the  laws  and  refrain  from 
legislation  depriving  any  one  of  life,  liberty,  or  the  pursuit 
of  happiness.    Pauly  v.  Keebler,  428 

5.  Within  the  constitutional  provision  requiring  due  process  of, 

law  or  its  equivalent,  the  law  of  the  land,  a  statute  duly  en- 
acted by  the  legislature  is  not  necessarily  the  law  of  the  land 
if  it  is  so  arbitrary  and  capricious  as  to  deprive  the  citizen 
of  fundamental  rights  guaranteed  by  the  constitution.      Ibid. 

6.  Statutes  do  not  in  all  cases  deprive  citizens  of  due  process  of 

law  merely  because  they  are  limited  to  particular  classes, 
since  the  legislature  can  make  classifications  to  promote  the 
general  welfare  if  there  exists  such  reasonable  ground  for 
the  classifications  as  to  show  that  they  are  not  arbitrary  and 
personal  or  do  not  unjustly  discriminate  between  different 
classes  of  individuals.  Ibid. 

7.  A  statute  which  applies  to  all  individuals  similarly  situated  does 

not  deny  equal  protection  of  the  laws,  though  it  is  invalid  if 
individuals  or  corporations  are  singled  out  for  the  imposition 
of  burdens  or  as  beneficiaries.  Ibid. 

Same:  Legislation  affecting  mechanics'  liens:  Moneys  paid  by 
owner  as  trust  fund.     See  Mechanics'  Liens. 

8.  Sub.  3,  sec.  3315,  Stats.,  which  makes  it  embezzlement  for  a 

principal  contractor  receiving  money  from  a  landowner  to 
appropriate  it  for  his  own  use  without  paying  those  persons 
entitled  to  a  lien  on  the  land,  is  constitutional,  as  it  benefits 
every  property  owner  irrespective  of  the  value  of  his  hold- 
ings, and  under  certain  circumstances  might  be  a  protection 
to  all  laborers,  subcontractors,  and  materialmen.  The  legis- 
lature may  therefore  constitute  the  moneys  so  received  by 
the  principal  creditor  a  trust  fund -and  punish  its  misappro- 
priation as  an  embezzlement.    Pauly  v.  Keebler,  428 

9.  Said  sub.  3,  sec.  3315,  though  it  does  not  expressly  prescribe 

that  the  prohibited  act  must  be  with  fraudulent  intent,  im- 
plies a  wrongful  intent  by  the  use  of  the  term  "embezzle- 
ment," and  a  conviction  cannot  be  had  thereunder  without 
proof  of  an  intent  to  defraud,  the  same  as  such  proof  must 
be  made  in  a  prosecution  under  sec.  4418.  Ibid. 

10.  Said  sub.  3,  sec.  3315,  does  not  violate  sec.  16,  art.  I,  Const., 
providing  that  no  person  shall  be  imprisoned  for  debt  aris- 
ing out  of  or  founded  on  a  contract,  expressed  or  implied. 

Ibid. 
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11.  Sub.  3,  sec.  3315,  is  not  limited  to  cases  where  a  claim  of  lien 
has  been  filed,  but  it  does  not  apply  where  the  right  to  a  lien 
has  been  lost.  Ibid. 

CONTRACTS. 

• 

See  Appeal,  3,  6,  7,  Brokers.  Drains.  Electricity,  1.  Es- 
toppel, 1.  Frauds,  Statute  of.  Insurance,  3,  5.  Land- 
lord AND  Tenant.  Logs  and  Logging.  Master  and  Serv- 
ant, 1.    Novation.    Sales.    Vendor  and  Purchaser. 

Validity,  See  Estoppel,  1.  Frauds,  Statute  of.  Sales,  1. 
Vendor  and  Purchaser,  1,  4. 

Contract  for  benefit  of  third  person, 

1.  An  agreement  made  between  two  persons  for  the  benefit  of  a 

third,  based  upon  a  sufficient  consideration,  is  enforceable  by 
such  third  person.     Guardianship  of  Thienhaus,  526 

Consideration.  See  Corporations,  1.  Electricity,  1.  Limita- 
tion OF  Actions,  2.    Principal  aj^d  Agent,  1. 

Construction:  Surrounding  circumstances.  See  Evidence,  3. 
Sales,  2. 

2.  A  contract  ambiguous  on  its  face  must  be  construed  in  the  light 

of  the  surrounding  facts  and  circumstances,  the  situation  of 
the  parties,  and  all  of  the  material  evidence  in  the  case. 
Felt  on  V.  Stacey,  471 

Same.  See  Brokers,  5,  6.  Drains.  Evidence,  3.  Insurance, 
3,  5,  11,  12.  Mortgages.  Municipal  Corporations,  9,  10, 
12.  Partnership,  1.  Sales.  Subscriptions,  2.  Vendor 
AND  Purchaser,  7. 

Same:  Implied  covenants  and  warranties. 

3.  Even  though  there  was  no  express  representation  byjMie  tak- 

ing a  contract  to  erect  a  building  as  to  his  skill  and  compe- 
tency as  a  carpenter,  the  law  implies  an  undertaking  on  his 
part  that  he  possesses  the  requisite  skill  to  perform  the  work. 
Burmeister  v.  Wolf  gram,  506 

Cancellation  of  contract.     See  Sales,  9. 

Abrogation  or  repudiation  of  contract.     See  Sales,  9,  11-16. 

Performance  or  breach.    See  Mechanics'  Liens.     Sales,  9,  17. 

Implied  contracts.     See  Electricity,  1. 

Particular  forms  of  contracts. 

Of  indemnity.    See  Insurance,  9-12. 

Of  sale.     See  Sales. 

Of  subscription.     See  Subscriptions. 

To  make  a  will.     See  Wills,  4,  5. 

With  municipal  corporation.     See  Municipal  Corporations,  9. 

With  public  utility.     See  Public  Utilities,  1. 

Building  contracts.  See  Damages,  1.  Mechanics'  Liens.  Mu- 
nicipal Corporations,  9-12. 

Contributory  Negligence.  See  Appeal,  1.  Automobiles,  5. 
Negligence,  8,  9.    Railroads.    Street  Railways,  2. 

Conversion.     See  Carriers,  3,  4,  6,  7. 
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CORPORATIONS. 

See  Constitutional  Law,  7.    Master  and  Servant,  2.    Part- 
nership.    Railroads. 

Issue  of  stock :  Consideration. 

1.  A  corporation  may  not  lawfully  issue  stock  to  an  employee 

without  consideration,  no  change  being  made  in  the  con- 
tract of  employment,  and  stock  so  issued  is  void.  L.  /.  Muel- 
ler Furnace  Co.  v.  Holmes,  518 

Resignation  of  officer:  Service  of  process. 

2.  The  resignation  of  an  officer  of  a  private  corporation  termi- 

nates the  office  and  a  vacancy  is  at  once  created ;  and  service 
of  process  on  such  resigned  officer  is  not  service  on  the  cor- 
poration, notwithstanding  a  by-law  providing  that  the  direc- 
tors of  said  corporation  shall  hold  office  until  their  successors 
are  duly 'elected.  Western  P.  &  M.  Co.  v.  American  M.  S. 
Co.  493 

Municipal  corporations.  '  See  Municipal  Corporations. 

Counterclaim.     See  Public  Utilities,  1. 

Counties.    See  Courts,  4-7.    Judges. 

COURTS. 

See  Appeal.    Municipal  Corporations,  14.    Public  Utilities,  1. 

Concurrent  jurisdiction  of  state  and  federal  courts.     See  Car- 
riers, 4-7.    Federal  Employers'  Liability. 

1.  Whenever  Congress  gives  a  right  which  by  its  terms  is  not 

exclusively  confined  to  the  jurisdiction  of  the  federal  courts, 
such  right  may  be  enforced  by  a  state  court;  and  the  juris- 
diction of  the  state  court  is  concurrent  with  that  of  the  fed- 
eral court.     Chicago,  M.  &  St.  P.  R.  Co.  v.  McGinley,      565 

General  jurisdiction  of  circuit  court. 

2.  Under  sec.  8.  art.  VII,  Const.,  and  sec.  113.03,  Stats.,  the  cir- 

cuit court  is  a  court  with  general  jurisdiction  to  hear  all  mat- 
ters, civil  and  criminal,  witliin  this  state,  and  no  portion  of 
its  jurisdiction  can  be  deemed  to  have  been  taken  away  from 
it  excepting  only  by  unmistakable  legislative  language  to  that 
effect.     State  v.  Fischer,  69 

3.  Ch.  18.  Laws  1909,  creating  the  municipal  court  of  Kenosha 

county,  though  it  gives  that  court  jurisdiction  to  summon  a 
grand  jury  and  proceed  with  indictments,  does  not  deprive 
the  circuit  court  for  Kenosha  county  of  such  jurisdiction. 

Ibid. 

Special  municipal  courts:   Authorising   county   boards   to   adopt 
statutes  creating.     See  Judges. 

.  4.  Under  sec.  2523 — 2,  Stats.,  authorizing:  the  county  board  of 
supervisors  of  any  countv  to  adopt  the  provisions  of  sees. 
2523 — 1  to  2523 — 21,  inclusive,  and  to  provide  for  a  special 
municipal  court  or  courts  as  provided  therein,  and  bv  resolu- 
tion at  anv  time  thereafter  to  rescind  its  action  and  abolish 
the  same,  it  was  competent  for  a  county  board  to  adopt  the 
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statute,  determine  the  place  or  places  where  the  judge  should 
hold  his  office,  and  provide  suitable  quarters  therefor;  and 
its  action  in  adopting  the  statute  by  resolution,  and  by  a 
further  resolution  providing  for  a  special  municipal  court 
to  be  held  in  certain  named  places  in  the  county,  was  au- 
thorized. The  statute  was  a  valid  enactment  although  oper- 
ative only  after  a  resolution  adopting  it.  State  ex  rel.  Smith 
V.  Outagamie  Co,  253 

5.  Said  sec.  2523 — 2  does  not,  so  far  as  it  authorizes  the  county 

board  to  rescind  its  action,  unconstitutionally  delegate  legis- 
lative power  to  the  board,  notwithstanding  sec.  2,  art.  VII, 
Const.,  relative  to  the  establishment  of  inferior  courts,  since 
the  question  of  rescinding  such  action  involves  a  question  of 
fact  whether  the  court  is  any  longer  necessary.  .  Ibid. 

6.  A  resolution  declaring  that  the  members  of  the  county  board 

were  in  favor  of  abolishing  the  court  theretofore  established, 
and  directing  that  no  county  order  be  drawn  or  paid  for  any 
salary  or  other  expense  in  connection  with  the  court,  suf- 
ficiently indicated  an  intention  to  rescind  the  former  action 
of  the  board  in  adopting  the  statute.  Ibid. 

7.  It  was  within  the  discretion  of  the  county  board  to  rescind  its 

action  in  adopting  the  statute  providing  for  special  munici- 
pal courts,  and  it  cannot  be  presumed  that  the  members  of 
the  board  acted  in  bad  faith.  Ibid. 

Supreme  court.    See  Appeal. 

Circuit  courts.     See  Pleading,  4. 

County  courts.    See  Insurance,  1.    Wills. 

Covenants.    See  Mortgages,  16. 

Criminal  Law.     See   Constitutional  Law,  8,  9.     Courts,  3. 
Prohibition. 

Specific  offenses. 
Embezzlement.     See  Constitutional  Law,  S-IL 
Hunting  without  license.     See  Game. 

DAMAGES. 

See  Carriers,  3,  6,  7.    Electricity,  2.    Eminent  Domain,  2-4. 

Highways.     Sales,  24-30. 

Measure  of  damages  on  breach  of  building  contract. 

1.  Where  defects  in  work  under  a  building  contract  cannot  be 

presently  remedied  at  a  reasonable  expense  without  any 
great  sacrifice  of  w^ork  or  material  already  wrought  into  the 
building,  the  proper  measure  of  damages  is  the  diminished 
value  of  the  building  as  turned  over  to  the  owner  as  com- 
pared with  its  value  if  completed  according  to  the  contract. 
Burmeister  v.  Wolf  gram,  506 

Diminution:  Personal  injury:  Compensation  under  vocational  re- 
habilitation act. 

2.  Under  the   federal  Vocational   Rehabilitation  Act   (40  U.   S. 

Stats,  at  Large,  617,  ch.  107)  no  deduction  should  be  made 
from  the  damages  awarded  by  a  jury  for  personal  injury  be- 
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cause  of  compensation  received  by  the  plaintiff  during  a  por- 
tion of  the  time  he  was  disabled.  Cunnien  v.  Superior  Iron 
Works  Co.  172 

Excessive  damages.    See  New  Trial^  1. 

Interest  as  damages.    See  Fraud,  16. 

Death.  See  Appeal,  1.  Explosives.  Insurance,  10.  Mas- 
ter AND  Servant,  2. 

Debtor  and  Creditor.  See  Appeal,  7.  Brokers.  Carriers,  2, 
5-7.  Corporations,  1.  Damages,  1.  Drains,  2,  3.  Elec- 
tricity. Fraud,  16.  Frauds,  Statute  of.  Insurance,  1, 
2,  9-12.  Limitation  of  Actions.  Logs  and  Logging. 
Mortgages.  Novation.  Partnership.  Principal  and 
Agent.  Sales.  Subscriptions.  Tenancy  in  Common. 
Vendor  and  Purchaser,  8-10. 

Deceit.    See  Fraud. 

Dedication.    See  Highways,  2. 

Defective  Streets.    See  Municipal  Corporations,  1-8. 

'  Definitions.    See  Words  and  Phrases. 

Delivery.     See  Frauds,  Statute  of.     Sales,  17. 

Demurrage.     See  Carriers,  5,  6.     Sales,  20. 

Demurrer.    See  Pleading,  2. 

DEPOSITIONS. 

See  Adverse  Examination.    Injunction,  3. 

Sufficiency  of  address:  Motion  to  suppress:  When  timely  made. 

1.  The  fact  that  depositions  for  use  in  a  justice's  court  were  ad- 

dressed to  the  "Clerk  of  Justice  Court,  Rock  County,  caVe 
of"  a  firm  of  attorneys,  instead  of  to  the  magistrate,  is  not 
a  ground  for  supprAsion  of  the  depositions  for  insufficiency 
of  address,  the  papers  having  been  delivered  to  the  justice 
intact.    C.  E,  Erickson  Co,  v,  Farnum,  279 

2.  After  a  case  has  been  called  and  a  jury  struck  it  is  too  late  to 

move  to  suppress  a  deposition  for  insufficiency  of  address, 
under  sec.  4091,  Stats.,  requiring  all  objections  to  the  admis- 
sibility of  a  deposition  to  be  made  before  entering  on  the 
trial  and  providing  that  a  deposition  may  be  suppressed  after 
the  trial  is  begun  for  sufficient  cause  not  disclosed  in  the 
deposition  and  accompanying  papers,  the  defects  in  the 
address  appearing  on  the  face  of  the  papers.  Ibid, 

Director  General  of  Railroads.    See  Railroads,  1. 

Directors.    See  Corporations,  2. 

Disbarment.     See  Attorney  and  Client. 

Discovery.     See  Adverse  Examination. 
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Discretion. 
Of  county  board.    See  Courts,  7. 

Of  court.     See   Appeal,  3,    5.     Divorce,  3.   .  Interpleader. 
Mortgages,  12.    New  Trial.    Wills,  9. 

Ditches.     See  Drains. 

Division  of  Estate.    See  Divorce,  3. 

DIVORCE. 

See  Insurance,  3. 

Cruel  and  inhuman  treatment  by  wife:  Evidencf. 

1.  In  an  action  by  the  wife  for  a  divorce,  the  evidence  is  held  to 

show  that  she  had  been  guilty  of  a  course  of  cruel  and  inhu- 
man treatment  of  the  husband  practiced  by  means  other  than 
personal  violence,  through  manifesting  Imtred  toward  him, 
through  interference  in  his  business,  through  placing  her 
financial  differences  with  her  husband  in  the  hands  of  an  at- 
torney, by  employing  various  methods  of  coercion,  if  not 
blackmail,  in  attempting  to  secure  a  financial  settlement,  and 
by  persistently  worrying  and  harassing  the  husband.  Schoen 
V.  Schoen,  20 

2.  The  evidence  is  also  held  insufficient  to  show  that  the  husband 

had  been  guilty  of  such  cruel  and  inhuman  trea|ment  as  to 
entitle  the  wife  to  a  divorce  or  such  as  to  forfeit  his  own 
right  to  a  divorce  from  her,  although  it  appears  that  at 
times,  because  of  the  attitude  of  the  wife,  he  lost  control  of 
his  temper  and  behaved  in  a  manner  inconsistent  with  the 
relations  of  husband  and  wife,  as  on  the  whole  he  appears 
to  have  exercised  self-restraint  and  to  have  been  willing  to 
do  all  that  reasonably  might  have  been  expected  of  him  to 
restore  peaceful  relations.  Ibid. 

Division  of  property, 

3.  Where  the  husband  had  secured  an  absolute  decree  because  of 

cruel  and  inhuman  treatment,  the  evidence  is  held  to  justify 
the  application  by  the  trial  court  of  the  rule  that  under  ordi- 
nary circumstances  one  third  of  the  property  of  the  parties 
will  be  awarded  to  the  wife.    Schoen  v.  Schoen,  20 

DOWER. 

See  Insurance,  1,  2. 

Rights  of  widow  before  ascertainment  of  dower. 

1.  The  widow  and  heirs  of  a  decedent  are  tenants  in  common  un- 

til assignment  of  dower,  and  prior  to  such  assignment  the 
widow  has  no  vested   freehold  estate.     Estate  of  Johnson. 

248 

2.  Where  the  homestead  of  decedent  was  assismed  to  his  daugh- 

ter subtect  to  the  dower  and  homestead  rights  of  the  widow, 
who  within  a  year  remarried,  a  parol  agreement  between  t^e 
daugfhter  and  the  widow  to  the  effect  that  the  widow  was  to 
continue  to  occupy  the  premises  rent  free  in  consideration  of 
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keeping  them  insured  could  not  affect  the  nature  of  the  in- 
terest which  the  widow  had  in  the  real  estate  at  the  time  of 
her  death,  her  dower  interest  being  unassigned  and  unad- 
measured.  Ibid. 

DRAINS. 

See  Estoppel,  1. 

Construction    contract:    Failure    to    comply   with  specifications: 
Waiver:  Substantial  performance, 

1.  That  a  drainage  ditch  could  not  be  dug  according  to  specifica- 

tions by  a  floating  dredge  without  proper  conditions  as  to 
water,  and  that,  without  fault  of  the  drainage  commissioners, 
there  was  not  at  times  sufficient  water  to  float  the  dredge 
at  the  necessary  height,  does  not  excuse  the  contractors  from 
compliance  with  their  contract.  Schulte  v.  Three  Lakes  D, 
Dist,  318 

2.  Although  the  contract  provided  that  the  commissioners  might 

stop  the  work  in  case  the  contractors  wilfully  refused  to 
comply  with  its  terms,  they  might  also  insist  on  full  perform- 
ance; and  payments  on  monthly  estimates,  accompanied  by 
protests  as  to  imperfection  in  the  work,  do  not  amount  to  a 
waiver  of  compliance  with  the  specifications.  Ibid. 

3.  Where  .the  work  done  has  accomplished  the  essential  purpose 

sought,  and  the  defects  are  susceptible  of  remedy  so  that  an 
allowance  out  of  the  contract  price  will  afford  full  indem- 
nity to  the  district,  the  contractors  have  substantially  per- 
formed the  contract.  Ibid. 

Due  Process  of  Law.    See  Constitutional  Law,  5,  6. 

EASEMENTS. 

User  unaccompanied  by  claim  of  right:  Permissive  use. 

1.  Where  an  easement  of  way  is  claimed  because  of  the  mere  use 

by  pedestrians  for  more  than  twenty  years  of  a  well-defined 
path  across  the  plaintiffs'  premises,  the  mere  fact  that  the 
user  continued  for  that  period  did  not  raise  the  presumption 
of  adverse  hostile  user.     Wiesner  v.  Jaeger,  281 

2.  A  permissive  user,  no  matter  how  long  continued,  cannot  ripen 

into  an  easement  by  prescription.  Ibid. 

3.  Where  the  evidence  disclosed  that  for  many  years  there  existed 

a  pathway  extending  from  defendants'  residence  and  sum- 
mer cottac^es  along  a  lake  shore  across  plaintiffs'  property  to 
a  general  store  and  amusement  grounds,  and  that  defend- 
ants, their  families,  tenants,  and  guests,  without  the  express 
consent  of  the  plaintiffs  or  their  predecessors  but  with  their 
knowledge  and  acquiescence,  were  accustomed  to  use,  with- 
out asserting  a  right  to  do  so.  the  patlron  pleasure  or  busi- 
ness, it  is  held  that  the  user  of  plaintiffs'  premises  was  per- 
missive and  not  adverse.  Ibid. 

Ejectment.     See  Estoppel,  2. 

Election  of  remedies.     See  Carriers,  6,  7.     Sales,  9,  10. 
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ELECTRICITY. 

See  Public  Utilities. 

Grant  of  right  of  way:  Compensation  to  landowner. 

1.  A  corporation  engaged  in  the  business  of  furnishing  power 

was  granted  the  right,  by  a  good  and  sufficient  conveyance,  to 
construct  its  transmission  line .  across  plaintiffs*  farm.  It 
took  possession  of  the  right  of  way,  built  its  line,  ever  since 
occupied  the  same  by  itself  and  its  grantee,  and  it  has  not  in 
any  manner  repudiated  the  grant.  The  plaintiffs  received 
nothing  for  the  grant,  and  the  minds  of  the  parties  never 
met  on  the  consideration  therefor.  Held,  under  such  cir- 
cumstances the  law  implies  a  promise  on  the  part  of  the  cor- 
poration to  pay  what  the  right  granted  is  reasonably  worth. 
Krueger  v.  ToppStewart  Tractor  Co.  264 

2.  In  such  case  the  court  will  take  judicial  notice  that  riglits  of 

this  kind  are  not  generally  the  subject  of  barter  and  sale  so 
that  they  have  a  market  value,  it  being  necessary,  therefore, 
to  determine  the  value  by  evidence  other  than  that  of  mar- 
ket value,  and  such  evidence  should  include  the  same  ele- 
ments of  damage  as  are  involved  in  fixing  compensation  un- 
der condemnation  proceedings.  Ibid. 

Embargo.    See  Sales,  17. 

Embezzlement.    See  Constitutional  Law,  8. 

EMINENT  DOMAIN. 

Condemnation  for  telephone  line :  Measure  of  damages. 

1.  In  condemnation  proceedings  for  the  purpose  of  acquiring  a 

right  of  way  for  a  telephone  line  in  front  of  farm  premises, 
accessibility  to  the  line  is  a  general  public  benefit  and  not  a 
"special  benefit"  to  the  lands,  in  the  sense  in  which  that  term 
is  used  in  sec.  32.10,  Stats.    Riddle  v.  Lodi  Tel.  Co.  360 

2.  The  measure  of  damages  in  such  case  was  the  difference  be- 

tween the  value  of  the  premises  as  they  were  without  the 
telephone  line  and  their  value  after  the  line  was  erected; 
and  the  accessibility  of  plaintiff's  premises  to  the  line  should 
not  be  considered.  Ibid. 

3.  Where  premises  are  condemned  for  a  right  of  way  for  a  tele- 

phone line,  the  landowner  may  show  the  full  use  to  which 
the  condemned  property  may  be  put  by  the  appropriator. 

Ibid. 

4.  The  market  value  of  property  taken  for  a  public  use  sh^ll  be 

ascertained  as  of  the  time  of  the  taking,  and  where  there  has 
been  no  entry  this  time  is  ordinarily  that  of  the  award  of 
damages:  but  where  there  has  been  a  lawful  entry,  the  dam- 
ages shall  be  awarded  as  of  that  date,  and  no  damages  for 
trespass  after  entry  can  be  allowed.  Ibid. 

Employers'    Liability.     See    Federal    Employers'    Liability. 
Workmen's  Compensation. 

Equal  Protection  of  the  Laws.    See  Constitutional  Law,  4-7. 
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EQUITY. 

See  Federal  Employers'  Liability,  2,  3.  Injunction.  Me- 
chanics' Liens.  Mortgages.  Vendor  and  Purchaser, 
5,  6,  10. 

Railroad  removing  spur  track:  Injunction  against  order  of  rail- 
road commission  to  restore. 

1.  The  act  of  a  railroad  company,  believing  in  good  faith  that 

it  had  a  right  to  do  so,  in  peaceably  tearing  up  one  of  its 
spur  tracks  in  a  hasty  manner  early  in  the  day,  though  for 
the  purpose  of  avoiding  litigation,  annoyance,  or  delay  and 
of  accommodating  another  shipper,  will  not  preclude  it  from 
seeking  the  aid  of  a  court  of  equity  by  application  for  a  tem- 
porary injunction  against  the  enforcement  of  an  order  of  the 
railroad  commission  to  replace  the  track.  Chicago  &  N, 
W.  R,  Co.  V,  Railroad  Comm,  534 

2.  One  of  the  ancient  maxims  of  equity  is  that  he  who  "hath  com- 

mitted iniquity  shall  not  have  equity;"  but  this  rule  has  never 
applied  to  a  situation  where  a  person  in  good  faith,  in  a 
peaceable  manner,  under  claim  of  right,  and  with  no  litiga- 
tion pending  has  taken  some  action  in  reference  to  property 
he  deemed  his  own.  Ibid, 

3.  Where  the  cost  of  replacing  the  spur  track  was  about  $2,300, 

which  would  be  wasted  if  it  should  be  finally  determined  that 
the  railroad  company  was  acting  within  its  rights,  and  where 
damages  will  adequately  compensate  the  shipper  who  used 
the  track,  a  temporary  injunction  against  an  order  of  the 
railroad  commission  requiring  the  restoration  of  the  spur 
track  should  be  granted.  Ibid, 

Error.     See  Appeal  and  Error. 

Estates  of  Freehold.     See  Dower,  1. 

ESTOPPEL. 

See  Insurance,  7.    Mortgages,  7.    Municipal  Corporations,  6. 

Performance  of  unenforceable  contract, 

L  Where  contractors  engaged  in  excavating  drainage  ditches 
complied  with  an  unenforceable  oral  agreement  with  the 
drainage  commissioners  to  begin  excavation  at  a  certain 
point  in  the  drainage  district,  they  could  not  thereafter  be 
heard  to  say  that  the  oral  agreement  was  not  binding  nor 
that  they  were  damaged  thereby,  even  though  the  commis- 
sioners insisted  upon  compliance  therewith.  Schultz  v.  Three 
Lakes  D.  Dist,  318 

Failure  to  assert  title  to  lands:  Purchaser  for  value. 

2.  In  ejectment  by  the  daughters  of  defendants*  predecessor  in 
title,  claiming  as  beneficiaries  under  the  will  of  their  mother, 
where  plaintiffs,  when  they  signed  a  lease  of  adjacent  lands 
to  their  father's  grantee,  knew  of  the  prior  deed  to  the  prop- 
erty in  question  to  such  grantee  and  that  testatrix  had  been 
adjudged  the  owner  in  fee  of  such  property,  but  did  not  re- 
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pudiate  the  deed  nor  assert  t'itle  until  commencement  of  the 
action,  they  were  estopped  to  do  so  as  against  an  innocent 

purchaser  for  value.    Hustis  v.  McWtUiams,  365 

• 

3.  The  evidence  relative  to  the  estoppel  of  plaintiffs  to  claim 
title  is  held  to  show  that  their  father's  grantee  did  not  know, 
at  the  time  of  the  conveyance  to  him,  that  testatrix  had  been 
adjudged  the  owner  of  the  land,  and  that,  in  view  of  the 
grantee's  knowledge  of  transactions  regarding  the  property 
by  plaintiffs'  father  and  the  relationship  of  the  parties,  he 
was  not  bound,  as  against  plaintiffs,  to  search  for  a  title  they 
did  not  assert.  Ibid, 

EVIDENCE. 

See  Adverse  Examination.    New  Trial,  2,  3. 

Judicial  notice:  Municipal  ordinances.     See  Electricity,  2. 

1.  A  city  ordinance  is  not  properly  pleaded  where  the  portions 

of  the  ordinance  recited  in  a  complaint  show  that  a  section 
of  such  ordinance  not  set  forth  is  necessary  to  be  known  to 
determine  the  acts  forbidden;  and  the  court  cannot  take  ju- 
dicial notice  of  the  ordinance^  O'Brien  v.  Fred  Kroner  H. 
Co.  238 

Presumptions.  See  Constitutional  Law,  1.  Courts,  7.  Ease- 
ments. Evidence,  2.  Highways,  2.  Statutes,  1.  Trial, 
5.    Wills,  2. 

Same:  Mental  capacity  of  children, 

2.  Under  the  common  law,  in  this  respect  still  unchanged  in  Wis- 

consin, a  child  under  the  age  of  fourteen  is  entitled  to  the 
presumption  that  there  is  a  want  of  sufficient  understanding 
or  mental  capacity  to  form  a  criminal  intent.  In  a  crimi- 
nal case  this  presumption  must  be  overcome  by  evidence 
which  satisfies  beyond  a  reasonable  doubt,  but  in  a  civil  action 
a  clear  and  satisfactory  preponderance  of  the  evidence  suf- 
fices.   O'Brien  v.  Fred  Kroner  H.  Co.  238 

Parol  evidence:  Unambiguous  writings.  See  Sales,  5.  Subscrip- 
tions, 2. 

3.  When  parties  reduce  their'  agreements  to  writing,  the  meas- 

ure of  their  obligation  is,  when  plainly  expressed,  to  be  con- 
fined, to  what  is  there  stated,  and  cannot  be  added  to  by 
parol.     Oconto  Chamber  of  Commerce  v.  Grandall,        447 

Best  or  secondary  evidence.    See  Wills,  8. 

Photograplis  as  evidence.     See  Trial,  2. 

Evidence  in  fraud  cases.     See  Fraud. 

Weight  and  sufficiency.  See  Appeal,  3,  6.  Divorce.  Ease- 
ments, 3.  Estoppel,  3.  Fraud,  4-6.  Highways,  1.  Logs 
AND  Logging.  Mechanics'  Liens.  Mortgages,  9.  New 
Trial,  2.  4.  Physicians  and  Surgeons.  Sales,  15,  18,  26. 
Street  Railways,  1,  2.  Taxation,  4.  Vendor  and  Pur- 
chaser, 5,  6.    Wills,  4. 
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Relevancy,  materiality,  and  competency.  See  Adverse  Examina- 
tion. Appeal,  1.  Depositions.  Electricity,  2.  Eminent 
Domain,  3.  Fraud,  9.  Libel  and  Slander,  5.  Wills. 
Workmen's  Compensation,  2. 

Exceptions.    See  Trial,  4. 

Exchange  of  Property.    See  Fraud,  9-15. 

EXPLOSIVES. 

Storing  dynamite  caps  near  place  frequented  by  children.  See 
Evidence,  2. 

A  complaint  by  a  widowed  mother  which  is  construed  on  appeal 
to  allege  that  her  thirteen-year-old  boy,  without  felonious 
intent,  took  dynamite  caps  stored  by  the  defendant  outside  of 
its  building  but  on  its  premises  and  adjacent  to  a  public  alley 
in  which,  to  defendant's  knowledge,  children  were  accus- 
tomed to  play,  and  that  the  boy  took  the  caps  on  a  visit  to 
a  neighboring  state,  where  as  a  result  of  an  explosion  while 
playing  with  the  caps  he  was  killed,  states  a  cause  of  action. 
O'Brien  v.  Fred  Kroner  H,  Co,  238 

Factors.    See  Brokers. 

False  Representations.     See  Fraud. 

Federal  Control  Act.    See  Railroads,  1. 

Federal  Courts.    See  Courts,  1. 

FEDERAL  EMPLOYERS'  LIABILITY. 

See  Courts,  1. 

Jurisdiction  of  state  and  federal  courts.  See  Courts,  1.  In- 
junction. 

1.  Under  the  federal  Employers'  Liability  Act  of  April  22,  1908, 

sec.  6,  as  amended  by  the  act  of  April  5,  1910,  sec.  1,  the 
state  courts  have  concurrent  jurisdiction  with  the  federal 
courts,  such  act  merely  recognizing  the  prior  existing  juris- 
diction of  the  state  courts.  Chicago,  M,  &  St.  P,  R.  Co.  v, 
McGinley,  565 

Same:  Control  of  bringing  action:  Injunction, 

2.  The  federal  act  as  amended  does  not  prohibit  a  state  court 

from  regulating  the  conduct  of  its  own  citizens  by  injunc- 
tion so  as  to  prevent  hardship,  oppression,  or  fraud.  Chi- 
cago,  M,  &  St.  P,  R.  Co.  v,  McGinley,  *  565 

3.  Equity  may  enjoin  a  citizen  of  this  state  from  prosecuting  an 

action  for  personal  injuries  against  a  railroad  company  under 
the  federal  act  in  the  courts  of  another  state  where  it  is  neces- 
sary to  prevent  hardship,  oppression,  or  fraud.  Ibid. 

Federal  Vocational  Rehabilitation  Act.    See  Damages,  2. 

Fiduciaries.    See  Mortgages.    Wills,  3. 

Findings. 
Of  court.    See  Appeal,  2.    Trial,  5. 

Of  industrial  commission.     See  Workmen's  Compensation,  2. 
Of  referee.     See  Sales,  18,  19. 
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Firearms.     See  Game. 

Fire  Insurance.    See  Insurance. 

Fires.    See  Railroads,  1. 

Fixtures.     See  Sales,  1. 

Foreclosure. 
Of  land  contract.     See  Vendor  and  Purchaser,  8-10. 
Of  mechanic's  lien.    See  Mechanics'  Liens. 
Of  mortgage.    See  Mortgages. 
Of  trust  deed.    See  Mortgages. 

Fraternal  Insurance.    See  Insurance,  4-8. 

FRAUD. 

See  Appeal,  7.    Attorney  and  Client.    Brokers,  9,  11.    Federal 
Employers'  Liability,  2,  3.    Injunction.    Insurance,  7. 

Actionable  representations :  Future  events. 

1.  Statements  or  representations  as  to  future  or  contingent  events, 

or  as  to  expectations  or  probabilities,  or  as  to  what  will  be  or 
is  intended  to  be  done  in  the  future,  do  not  constitute  action- 
able fraud.    Jeleniewski  v.  Eck,  497 

2.  A  statement  of  an  agent  of  a  packing  plant  that  it  would  prove 

profitable  in  the  hands  of  the  purchaser  was  an  expression 
of  mere  opinion  as  to  future  success  and  could  not  form  a 
basis  of  misrepresentation.  Farmers'  Co-operative  P.  Co, 
V,  Boyd,  544 

^ame :  Puffing  of  value. 

3.  Where  the  value  of  property  is  largely  a  matter  of  judgment, 

puffing  of  the  value  by  the  vendor  does  not  make  him  legally 
liable  where  the  purchaser  has  an  opportunity  to  examine 
the  subject  of  the  sale.  Farmers^  Co-operative  P.  Co.  v. 
Boyd,  S44 

Evidence  sufficient  to  establish  fraud. 

4.  In  an  action  for  damages  sustained  by  reason  of  an  alleged 

conspiracy  on  the  part. of  the  defendants  in  selling  a  pack- 
ing plant  to  a  co-operative  association,  the  evidence  is  con- 
sidered not  to  establish  a  cause  of  action.  Farmers'  Co- 
operative P.  Co.  V.  Boyd,  544 

5.' In  an  action  for  damages  because  of  false  representations  in 
the  negotiations  prior  to  an  exchange  of  lands,  it  is  held  that 
the  findings  of  the  jury  that  the  defendant  falsely  pointed 
out  the  lands  which  plaintiff  was  to  receive,  and  falsely  rep- 
resented that  the  lands  extended  to  a  highway,  and  that  the 
difference  in  value  between  the  lands  pointed  out  to  plaint- 
iff and  those  conveyed  to  him  was  $1,255,  are  sustained  by 
the  evidence.    Domaiki  v.  Liberty  L.  &  I.  Co.  588 

6.  In  an  action  for  the  buyer's  failure  to  perform  a  contract  for 
the  sale  of  an  engine  and  boiler,  in  which  the  buyer  counter- 
claimed  for  false  representations  by  the  seller,  and  all  issues 
as  to  false  representations  were  found  by  the  jury  in  the 
seller's  favor  except  as  to  representations  concerning  the 
condition  of  the  front  of  the  boiler,  which  was  not  submitted 
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to  them,  it  is  held  that  the  evidence  as  to  this  alleged  mis- 
representation is  insufficient  to  make  a  jury  question.  Carl 
Hartman  Co,  v.  Friday,  231 

Reliance  by  purchaser:  Duty  to  investigate. 

7.  Where  the  question  of  value  becomes  a  subject  of  discussion 

between  buyer  and  seller,  the  buyer  is  under  a  duty  to  in- 
vestigate where  it  can  be  conveniently  done.  Farmers'  Co- 
operative P.  Co,  V,  Boyd,  f  544 

8.  Where  plaintiff  was  engaged  in  the  business  of  buying  a  pack- 

ing plant,  it  must  exercise  the  ordinary  and  reasonable  dili- 
gence of  a  buyer  and  had  no  right  to  rely  upon  representa- 
tions of  value  made  by  interested  parties.  Ibid, 

9.  In  an  action  for  false  representations  inducing  an  exchange 

of  plaintiff's  farm  for  defendant's  plat  of  ground  and  dwell- 
ing house,  evidence  as  to  the  value  of  plaintiff's  farm  was 
admissible  on  the  question  as  to  whether  plaintiff  relied  on 
the  representations.     Ohrmundt  v,  Spiegelhoff,,  214 

10.  Where  defendant,  in  inducing  the  exchange,  told  plaintiff  there 

were  four  and  one-half  acres  in  the  plat  and  that  the  second 
fence  from  a  certain  point,  and  not  the  first  fence,  was  the 
boundary  of  the  property,  whereas  the  tract  contained  about 
two  and  one-half  acres  and  the  first  fence  was  the  boundary, 
the  representations  were  such  as  to  authorize  the  plaintiff 
to  rely  thereon.  Ibid. 

11.  There  having  been  no  opportunity  for  adequate  examination 

by  plaintiff  as  to  the  quality  of  the  soil,  he  having  visited  the 
premises  only  once  before  the  trade  was  made,  on  an  occa-j 
sion  when  there  was  snow,  ice  and  water  on  the  ground, 
he  mig:ht  rely  on  the  representations  of  the  owner  as  to  the 
quality  of  the  soil.  Ibid, 

12.  An  instruction  -that  "as  to  material  misrepresentations  relied 

on  by  the  purchaser,  he  having  no  knowledge  or  means  of 
knowledge  on  the  subject,  the  question  whether,  in  the  exer- 
cise of  ordinary  care  and  prudence  as  an  intelligent  man,  he 
ought  or  ought  not  to  have  relied  thereon,  is  immaterial.'' 
was  not  subject  to  exception  when  taken  in  connection  with 
the  preceding  charge  that,  if  false  representations  were  made 
as  to  the  value  of  the  property  and  its  quality  as  to  produc- 
tiveness, plaintiff  could  not  recover  damages  for  such  misrep- 
resentations, if  in  the  exercise  of  ordinary  care  and  pru- 
dence he  ought  not  to  have  relied  thereon.  Ibid. 

13.  Where   material   false   representations   have   been   established 

the  question  is,  Was  plaintiff  actually  misled  by  them?  and 
not,  Would  an  ordinarily  careful  and  prudent  man  be  misled 
by  them?  Ibid. 

14.  If  false  representations  were  made  and  relied  on  by  plaintiff, 

to  his  injury,  it  is  immaterial  that  the  person  making  the 
same  in  good  faith  believed  them  to  be  true.  Ibid. 

Recoverable  damages:  Interest  on  money  paid. 

15.  The  measure  of  damages  for  false  representations  as  to  the 

quantity  and  quality  of  land  exchanged  is  the  difference  be- 


Wis.]  index.  659 

tween  the  value  of  the  property  as  it  actually  was  at  the  time 
of  the  exchange  and  as  it  would  have  been  had  it  been  as 
represented.     Ohrmnndt  v.  Spiegdhoff,         .  214 

16.  Where  a  plaintiff  paid  $1,255  in^  excess*  of  the  amount  defend- 
ant was  entitled  to,  the  plaintiff  was  wrongfully  deprived  of 
its  use,  and  was  therefore  entitled  to  recover  interest  from 
the  date  of  the  transaction.  Domaiki  v.  Liberty  L.  &  /. 
Co.  588 

FRAUDS,  STATUTE  OF. 

See  Subscriptions,  1. 

Goods  shipped  under  oral  agreement :  Delivery, 

1.  Where  plaintiffs  claimed  both  an  oral  and  a  written  contract 

with  defendant  containing  substantially  the  same  terms  and 
that  they  had  shipped  goods  pursuant  to  the  oral  contract, 
they  had  the  burden  of  proving  that  the  goods  delivered  to 
and  accepted  by  defendant  were  delivered  under  the  oral  con- 
tract.   Libman  v.  Fox-Pioneer  Scrap  Iron  Co.  485 

2.  Delivery  of  goods  alone  is  not  sufficient  to  take  an  oral  con- 

tract out  of  the  statute  of  frauds,  but  it  must  be  made  under 
and  pursuant  to  the  contract.  Ibid, 

Freight.     See  Carriers,  2,  3. 

GAME. 

Gun  as  public  nuisance:  Confiscation  when  not  actually  in  un- 
lawful use, 

A  gun  is  not  a  public  nuisance  under  sec.  29.03,  Stats.,  and  can- 
not be  seized*  by  a  conservation  warden  under  sec.  29.05,  un- 
less at  or  about  the  time  of  the  taking  it  is  being  used  by 
the  owner  or  possessor  thereof  in  actual  and  unlawful  hunt- 
ing; and  the  gun  of  a  person  who,  without  a  license,  had 
started  out  on  a  trip  to  hunt  wolves,  but  had  abandoned  the 
trip  by  reason  of  a  breakdown  of  an  automobile  and  was  re- 
turning home  through  the  game  country,  was  not  a  nuisance 
although  it  was  not  knocked  down  and  was  lying  on  a  blanket 
unloaded.     Hatton  v.  Fosnot,  343 

Gas  Companies.     See  Public  Utilities,  1. 

General  Demurrer.    See  Pleading,  3. 

GIFTS. 

Occasional  advances  from  father  to  son. 

Advancements  of  occasional  sums  by  a  guardian  to  his  ward  (in 
this  case  father  and  son>  were  not  intended  as  paMnents  from 
the  estate,  but  as  gifts  from  father  to  son.  Guardianship  of 
Thienhaus,  526 

Grade  Crossings.     See  Railroads,  2-12. 

Grand  Juries.    See  Courts,  3.    Prohibition. 

Grant.     See  Electricity. 

Guardian.    See  Gifts.    Insurance,  3. 
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HIGHWAYS. 

See  Automobiles. 

Laying  out  highway:  Dedication:  Damages. 

1.  Evidence  showing,  among  other  things,  that  a  liighway  was 

laid  out  in  1862  four  rods  wide  along  a  section  line,  but  that 
the  two  rods  west  of  the  section  line  had  never  been  used  as 
a  highway  or  damages  awarded  to  the  owners  on  that  side, 
who  had  continued  to  use  the  land  to  such  line,  along  which 
a  fence  had  been  maintained  to  the  present  time,  and  that 
the  two  rods  on  the  east  side  had  been  continuously  used  as 
a  road,  is  held  to  warrant  a  finding  of  the  trial  court  that  the 
highway  did  not  legally  extend  beyond  the  west  fence.  State 
ex  rel.  Jarman  v.  Root,  188 

2.  To  constitute  a  lawfully  laid  out  highway  there  must  be  proof, 

or  a  presumption,  that  damages  have  been  awarded,  or  a 
release  obtained,  or  a  dedication  made.  Ibid. 

Law  0^  the  road.    See  Automobiles. 

Homestead.     See  Brokers,  3.     Dower,  2. 

Hunting.    See  Game. 

Husband  and  Wife.    See   Brokebs,  3.    Divorce.    Dower. 

Implied  Contracts.    See  Electricity,  1. 

Imprisonment  for  Debt.    See  Constitutional  Law,  10. 

Indemnity.     See  Insurance,  9-12. 

Indictments.    See  Courts,  3.    Prohibition. 

Industrial  Commission.    See  Workmen's  Compensation. 

Infants.     See  Evidence,  2.     Explosives.     Master  and   Serv- 
ant, 2. 

Inferior  Courts.    See  Courts,  5. 

INJUNCTION. 

See  Equity. 

Injunction  against  bringing  action  in  another  state.     See  Courts,  1. 
Federal  Employers'  Liability,  2,  3. 

1.  The  deprivation  of  the  privilege  of  examining  an  adverse  party 

before  trial  as  provided  by  sec.  4096,  Stats.,  does  not  work 
such  hardship,  oppression,  or  fraud  as  will  warrant  enjoining 
a  citizen  of  this  state  from  prosecuting  an  action  under  the 
federal  act  in  Minnesota  where  there  was  no  such  privilege, 
both  parties  being  on  the  same  basis  in  this  regard.  Chicago. 
M.  &  St.  P.  R.  Co.  V.  McGinley,  565 

2.  A  citizen  of  Wisconsin  will  not  be  enjoined  from  prosecuting 

an  action  under  the  federal  Employers'  Liability  Act  in  the 
courts  of  Minnesota  because  of  the  fact  that  in  that  state  a 
verdict  may  be  rendered  by  ten  jurymen  or  because  the  jury 
will  not  have  an  opportunity  to  examine  the  premises.  Undei^ 
such  act  the  injured  employee  may  brine:  his  action  in  a  dis- 
trict wherein  the  railroad  company  is  doing  business.    Ibid. 
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3.  A  court  of  equity  is  not  warranted  in  enjoining  a  citizen  of  this 

state  from  p/osecuting  in  a  sister  state  an  action  for  per- 
sonal injuries  sustained  in  Wisconsin  on  the  ground  that  a 
large  number  of  the  witnesses  reside  in  this  state,  making 
necessary  the  taking  of  their  depositions  instead  of  oral  testi- 
mony. *  Ibid. 

4.  Nor  will  injunction  lie  because  of  allegations  that  his  counsel 

in  such  other  state  has  been  guilty  of  unprofessional  conduct, 
where  such  matter  is  denied  generally  and  has  not  been  es- 
tablished. Ibid, 

Instructions  to  Jury.    See  Fraud,  12.    Sales,  26. 

INSURANCE. 

See  DowER. 

Fire  insurance:  Insurable  interest  of  tenant  in  dower, 

1.  A  tenant  in  dower  has  an  insurable  interest,  and  when  her 

administrator  collects  the  proceeds  of  a  policy  of  insurance 
covering  the  premises  he  holds  them  for  the  proper  owner; 
and  while  no  claim  need  be  filed  against  her  estate,  the  county 
court  has  jurisdiction  to  determine  the  ownership  of  the  fund 
in  an  action  to  charge  the  administrator  as  a  trustee  of  funds 
in  his  possession.    Estate  of  Johnson,  248 

2.  The  tenant  in  dower  having  lost  her  life  in  a  fire  which  de- 

stroyed the  premises,  she  had  no  interest  in  them  when  the 
loss  occurred,  and  the  proceeds  of  the  policy  belong  to  the 
owner  in  fee.  Ibid. 

Life  insurance :  Beneficiary  in  tontine  policy :  Stipulation  in  divorce 
proceeding. 

3.  In  an  action  to  determine  the  ownership  of  deferred  dividends 

accruing  under  a  tontine  life  insurance  policy,  it  appeared  that 
in  a  divorce  action  between  the  insured  and  his  wife,  the 
beneficiary  named  in  the  policy,  they  stipulated  that  the  in- 
sured should  continue  to  pay  the  premiums  on  the  policy  for 
the  benefit  of  their  son  so  as  to  provide  for  him  a  good  and 
suitable  sum  for  his  education  and  support,  pursuant  to  which 
stipulation  the  divorce  decree  provided  that  the  policy  was  to 
be  continued  until  its  maturity  and  at  that  time  applied  for  the 
benefit  of  the  infant  son  of  the  parties,  followed  by  an  in- 
dorsement on  the  policy  by  the  secretary  of  the  company  that 
"the  bonds  provided  for  by  policy  .  .  .  shall  be  delivered  to 
the  insured's  son,"  and  further,  that  the  insured,  who  was  ap- 
pointed, and  acted  as,  guardian  of  said  son,  filed  an  inventory 
of  his  ward's  property,  in  which  he  stated,  among  other 
things,  that  the  property  of  his  ward  consisted  of  the  policy  in 
question.  Held,  that  the  son  acquired  a  right  to  the  deferred 
dividends  by  virtue  of  the  agreement  entered  into  between  the 
insured  and  the  beneficiary  in  the  divorce  proceedines. 
Guardianship  of  Thienhaus,  526 
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Same:  Fraternal  insurance:  By-laws  designating  possible  bene- 
ficiaries. 

4.  Though  both  the  Illinois  statute  under  which  a  benefit  society 

was  incorporated  and  its  charter  authorized  it  to  issue  cer- 
tificates in  favor  of  blood  relations  of  an  insured,  the  society, 
by  a  by-law,  could  restrict  those  who  might  be  designated  as 
beneficiaries  to  certain  blood  relations  and  exclude  cousins 
other  than  first  cousins.    McGough  v.  Hogan,  607 

5.  A  valid  by-law  of  a  benefit  society  specifying  those  who  might 

be  designated  as  beneficiaries  became  a  part  of  any  contract 
of  insurance  evidenced  by  a  certificate,  whether  so  expressed 
or  not.  Ibid. 

6.  The  right  of  one  insured  by  a  benefit  society  to  change  the 

beneficiary  without  the  consent  of  the  latter  must  be  exercised 
in  accordance  with  the  by-laws  of  the  society  specifying  those 
who  may  be  designated  as  beneficiaries,  and  especially  since 
sub.  5,  sec.  1957,  Stats.,  authorizes  a  change  of  beneficiary 
by  complying  with  the  by-laws  of  the  society.  Ibid, 

7.  Where  a  benefit  society  whose  by-laws  excluded  cousins  other 

than  first  cousins  as  permissible  beneficiaries  made  inquiry 
as  to  the  relationship  of  the  insured  and  the  proposed  bene- 
ficiary before  issuing  a  certificate  upon  a  chaise  of  bene- 
ficiary, but  was  mistakenly  or  falsely  informed  that  the  per- 
son designated  was  a  first  cousin,  and,  when  sued  after  the 
death  of  the  insured,  paid  the  money  into  court  as  authorized 
by  its  by-laws  and  alleged  that  it  would  not  have  issued  the 
certificate  had  it  known  that  the  person  designated  as  bene- 
ficiary was  a  second  cousin,  there  was  no  waiver  or  estop- 
pel. Ibid. 

8.  Under  by-laws  of  a  benefit  society  providing  for  a  change  of 

beneficiary  by  the  surrender  of  the  old  and  the  issuii^  of  a 
new  certificate,  and  that  the  issuing  of  such  new  certificate 
should  cancel  any  previous  certificate,  the  surrender  of  the 
old  certificate  did  not  cancel  it  and  render  it  void  where  the 
new  certificate  was  invalid  because  designating  a  benefi- 
ciary not  permitted  by  the  bv-laws ;  and  the  prior  designation 
remained  in  full  force  and  effect.  Ibid. 

Indemnity  insurance:  Personal  liability:  When  insurer  is  liable. 

9.  A  policy  insuring  against  loss  by  reason  of  the  liability  imposed 

upon  assured  because  of  injuries  sustained  by  a  third  person 
in  an  automobile  collision,  but  also  providing  that  no  action 
shall  He  against  the  insurer  unless  it  be  brought  by  the  assured 
for  loss  actually  sustained  and  paid  by  him  in  money,  is  a 
contract  of  indemnity.  Glats  v.  General  Ace,  F.  &  L.  Assur. 
Corp.  42 

10.  Where  an  insurance  company  defended  an  action  brought 
against  an  assured  by  reason  of  the  death  of  a  third  person 
caused  by  the  nesrligence  of  assured,  and  after  judgment  in 
the  trial  court  dismissing:  plaintifTs  action  the  assured  was 
adjudicated  a  bankrupt,  the  insurance  company  was  not  liable 
for  the  amount  of  the  judgment  which  was  entered  in  plaint- 
iff's favor  on  appeal  to  this  court.  Ibid. 
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11.  An  insurance  company  insuring  against  such  loss  may  lawfully 

participate  in  the  defense  of  actions  against  the  assured, 
though  the  policy  provides  that  no  action  shall  lie  against  it 
unless  it  be  brought  by  the  assured  for  loss  actually  sustained 
and  paid  in  money;  and  its  contract  assuming  such  obligation 
to  defend  an  action  is  binding  and  enforceable  between  the 
parties.  Ibid, 

12.  Under  such  a  policy,  the  company's  agreement  to  defend  any 

action  against  the  assured  and  pay  the  costs  of  the  litigation, 
and  its  reservation  of  the  right  to  settle  claims  or  suits,  is  not 
an  assumption  by  it  of  liability  for  any  claim  which  may 
finally  be  established  by  judgment  so  as  to  waive  the  condition 
that  no  action  can  be  maintained  unless  the  assured  has  ac* 
tually  paid  the  loss.  Ibid. 

Interest.    See  Fraud,  16. 

INTERPLEADER. 

See  Mortgages^  12. 

Discretionary  matter:  Appealable  order. 

The  right  to  interplead  a  third  person  under  sees.  2610  and 
2656a,  Stats.,  is  discretionary  with  the  court,  but  an  order 
denying  a  motion  to  bring  in  a  person  who  may  be  a  proper 
but  not  a  necessary  party  is  not  appealable.  Schroeder  v. 
Arcade  Theater  Co.  79 

Interstate  Commerce  Commission.    See  Carriers^  4-7. 

Intoxicating  LiQubRS.    See  Libel  and  Slander,  1. 

Invitee.    See  Automobiles,  6,  7. 

Joint  Tenancy.    See  Tenancy  in  Common. 

JUDGES. 

See  Courts. 

Judges  of  special  courts:  Abolishment  of  court:  Salary  of  judges. 

Sec.  26,  art.  IV,  Const.,  providing  that  the  compensation  of 
public  officers  shall  not  be  increased  or  diminished  during  their 
term  of  office,  has  no  application  to  the  action  of  a  county 
board  of  supervisors  in  rescinding  its  previous  action  adopt- 
ing the  statute  providing  for  special  municipal  courts,  as  the 
office  of  judge  of  such  court  is  not  a  constitutional  office,  but 
one  which  may  be  created  and  abolished  by  the  legislature  at 
will.  Said  sec.  26  applies  only  to  officers  having  a  fixed  salary 
from  the  state.    State  ex  rel.  Smith  v.  Outagamie  Co.         253 

JUDGMENT. 

See  Appeal,  2.    Landlord  and  Tenant,  2. 

Judgment  entered  without  process:  Vacation. 

A  judgment  rendered  in  the  absence  of  service  of  process  on  the 
defendant  should  be  vacated,  set  aside,  and  expunged  from 
the  record ;  and  a  motion  made  for  that  purpose  need  not  be 
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coupled  with  a  showing  that  the  defendant  had  a  meritorious 
defense  to  the  cause  of  action  set  forth  in  the  complaint. 
Western  P.  &  M,  Co.  v.  American  M.  S,  Co,  493 

Judicial  Notice.    See  Evidence,  1. 

Jurisdiction. 
Of  courts.    See  Courts. 

Of  industrial  commission.     See  Workmen's  Compensation. 
Of  interstate  commerce  commission.    See  Carriers,  4. 
Of  railroad  commission.    See  Public  Utilities. 

Jury.     See  Trial,  1,  2. 

Justices'  Courts.    See  Depositions,  1. 

Land  Contract.    See  Vendor  and  Purchaser,  S-7. 

LANDLORD  AND  TENANT. 

See  Appeal,  7.    Mortgages. 

Notice  to  quit :  Lease  for  definite  period. 

1.  Where  an  unlawful  detainer  proceeding  involving  the  question 
of  whether  a  tenancy  was  from  month  to  month  or  for  the 
period  of  a  year  was  settled  by  an  agreement  that  the  tenant 
should  remain  in  possession  until  a  specified  date,  the  land- 
lord was  not  required  to  give  the  tenant  notice  to  quit  on  such 
date  under  sub.  (3),  sec.  3358,  Stats.,  in  order  to  maintain 
another  action  of  unlawful  detainer,  since  the  tenancy  ter- 
minated on  such  date  by  express  agreement  under  sub.  (1) 
of  that  section.    Mueller  v.  Derwae,  .  580 

2..  A  judgment  in  favor  of  the  tenant  in  unlawful  detainer  pro- 
ceedings, even  though  erroneous,  where  it  is  not  appealed 
from,  is  res  judicata  in  a  subsequent  action  involving  the  same 
issue.  Ibid. 

Law  of  the  Road.    See  Automobiles. 

Lease.    See  Landlord  and  Tenant.    Mortgages,  6. 

Legacies.    See  Wills. 

Legislature.     See  Constitutional  Law,  1-3. 

LIBEL  AND  SLANDER. 

Charging  lawyer  and  legislator  opposed  to  prohibition. 

1.  To  charge  plaintiff,  a  lawyer  and  member  of  the  legislature,  in 
a  published  article,  with  "sneering  at  prohibition  enforce- 
ment in  an  outburst  which  asserts  that  to  get  drunk  is  human 
and  keeping  booze  from  a  man  is  chaining  him  up,"  clearly 
means  and  implies  not  only  that  he  is  opposed  to  the  enforce- 
ment of  the  Eighteenth  amendment  to  the  federal  constitution 
and  the  Volstead  act  (41  U.  S.  Stats,  at  Large,  405,  ch.  85), 
but  that  he  entertains  views  contrary  to  good  morals  on  the 
•  subject  of  intoxication,  and  is  libelous,  since  as  an  assembly- 
man and  as  a  lawyer  plaintiff  has  taken  oath  to  support  the 
law  and  aid  in  its  enforcement.    Hanson  v.  Temple,  349 
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Conditional  privilege:  Malice. 

2.  Such  an  article  is  not  privileged  as  offering  fair  criticism  of 

plaintiffs  acts  as  an  assemblyman  or  as  a  citizen ;  and  in  order 
to  constitute  an  alleged  libelous  article  conditionally  privi- 
leged, the  publisher  of  the  article  must  not  be  actuated  by 
malice.    Hanson  v.  Temple,  *  349 

3.  One  may  believe  charges  made  by  him  to  be  true,  be  within  the 

field  of  conditional  privilege  so  far  as  purpose  of  communi- 
cation and  persons  addressed  are  concerned,  and  yet  be 
actuated  by  express  malice.  If  express  malice  be  found,  it 
destroys  the  conditional  privilege  that  would  otherwise  obtain. 
Gerlach  v,  Gruett,  354 

Charging  misconduct  of  pastor:  Evidence, 

4.  In  an  action  by  a  pastor  for  damages  for  libel  consisting  of 

charges  of  misconduct  with  a  girl,  the  court  did  not  err  in 
striking  out  a  portion  of  defendant's  answer  which  alleged  in 
substance  that  during  the  war  the  pastor  refused  to  preach  in 
the  English  language.    Gerlach  v.  Gruett,  354 

5.  The  court  properly  refused  to  receive  evidence  as  to  the  duties 

of  a  Lutheran  minister  to  his  congregation  to  the  effect  that  a 
stricter  rule  of  morals  was  required  than  in  ordinary  life,  be- 
cause the  conduct  charged  is  adequately  condemned  by  the 
prevailing  code  of  morals  as  well  as  by  the  law.  Ibid, 

Licenses.     See  Game. 

Liens.    See  Logs  and  Logging.    Mechanics^  Liens. 

Life  Insurance.    See  Insurance. 

Life  Tenants.    See  Dower. 

LIMITATION  OF  ACTIONS. 

Payment  on  note  by  agreement  with  maker, 

1.  In  an  action  by  an  indorsee  of  a  promissory  note  against  the 

maker,  wherein  it  appeared  that  the  maker  had  made  no 
direct  payment  on  the  indebtedness  within  the  statutory 
period  of  limitations,  the  evidence  is  held  to  support  a  finding 
by  the  jury  that  the  defendant  maker  had  agreed  with  the 
plaintiff  indorsee  that  certain  rents  due  to  the  indorser  be 
applied  on  the  note.    John  Hoffmann  &  Sons  Co,  v.  Parks,  303 

2.  The  liability  of  the  maker  and  indorser  upon  the  note  and  the 

mutual  agreement  of  the  parties  would  be  ample  consideration 
for  the  payments.  Ibid, 

3.  Although  the  court  required  the  jury  to  find  whether  an  agree- 

ment was  made  "that  the  rent  checks  or  some  of  them"  be 
applied  as  payments  on  the  note,  and  a  question  so  framed  in 
the  alternative  is  not  ordinarily  approved,  it  is  held  that, 
since  there  was  no  evidence  which  would  indicate  that  some 
of  the  checks  were  to  be  so  applied  and  others  not,  the  jury 
were  not  misled  and  no  injustice  was  done.  Ibid, 
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LOGS  AND  LOGGING. 

Claim  for  logging  work:  Failure  to  assert  lien, 

1.  Where  defendant  expressed  a  willingness  to  pay  plaintifTs 

claim  for  logging  work  done  for  one  of  its  contractors  if 
plaintiff  would  furnish  an  itemized  statement  of  the  time  he 
and  his  team  were  engaged  on  the  work,  and  the  plaintiff  did 
not  do  this,  there  was  not  an  unconditional  promise  of  the 
defendant  to  pay  the  claim.  Hemenway  v.  Connor  L,  &  L, 
Co,  443 

2.  Since  the  evidence  does  not  show  any  agreement  on  the  part 

of  plaintiff  to  refrain  from  asserting  his  lien  against  the  logs, 
and  after  he  had  made  final  demand  of  the  defendant  six  days 
still  remained  within  which  he  might  file  his  lien,  it  is  held 
that  plaintiff  was  not  induced  to  forego  his  lien  by  reason  of 
the  negotiations  with  defendant.  Ibid, 

Malice.    See  Libel  and  Slander,  2,  3. 
Malpractice.     See  Physicians  and  Surgeons. 
Married  Women.    See  Brokers,  3.    Divorce.    Dower. 
Marshaling  of  Assets.    See  Mortgages,  17. 

MASTER  AND  SERVANT. 

See  Federal  Employers'  Liability.    Workmen's  Compensation. 

Termination  of  employment:  Discharge, 

1,  Defendant,  under  contract,  for  a  fixed  period  as  superintendent 

of  plaintiff,  a  manufacturer  of  furnaces,  stated  to  the  general 
manager  that  he  had  conceived  an  idea  as  to  a  smokeless  fur- 
nace and  was  requested  from  time  to  time  to  put  the  idea  into 
concrete  form.  He  finally  declined  on  the  ground  that  the 
requested  service  could  not  be  brought  to  a  successful  ter- 
mination within  the  remaining  period  of  his  employment,  and 
when  plaintiff  refused  to  promise  additional  compensation  for 
work  to  be  done  after  such  period  defendant  left  plaintiff's 
service.  Held,  that  if  the  conversation  be  considered  as  a 
discharge  it  was  justified,  and  if  it  be  deemed  a  reason  or  ex- 
cuse for  defendant  ceasing  to  render  service  it  was  insuf- 
ficient.   L,  /.  Mueller  Furnace  Co,  v.  Holmes,  518 

Employment  of  boy  as  chauffeur:  Injury  to  boy:  Liability. 

2.  The  employment  of  a  boy  about  twelve  years  old  by  a  corpora- 

tion to  act  as  chauffeur  for  one  of  its  adult  employees  using  an 
automobile  is  not  an  "employment  dangerous  to  life  or  limb" 
forbidden  by  sub.  2  (c)  (23),  sec.  1728fl,  Stats.,  so  as  to  make 
the  employer  liable  for  his  death  from  injuries  sustained  in 
a  collision  between  the  automobile  and  a  railroad  train. 
Schmidt  v,  Wisconsin  Sugar  Co,  613 

Materialmen.  See  Constitutional  Law,  8.  Mechanics'  Liens. 
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Maxims. 
He  that  hath  committed  iniquity  shall  not  have  equity,  534,  540. 
He  who  comes  in^  equity  must  come  with  clean  hands,  540. 
Once  a  mortgage  always  a  mortgage,  98. 
Res  judicata  pro  veritate  accipitur,  581,  586,  635. 

Measure  of  Damages.    See  Damages. 

MECHANICS'  LIENS. 

See   Constitutional   Law,  8-11.     Damages,    1. 

Foreclosure:  Amount  due  plaintiff:  Substantial  performance, 

1.  In  an  action  to  foreclose  a  mechanic's  lien,  filed  for  work  per- 

formed and  materials  furnished  under  a  building  contract,  the 
evidence  is  held  to  support  the  findings  of  the  trial  court  as  to 
the  aggregate  time  plaintiff  and  his  employees  were  engaged 
in  the  work.    Burmeister  -v.  Wolf  gram,  506 

2.  The  evidence  is  also  held  to  support  the  finding  of  the  court 

that  there  was  such  a  substantial  performance  of  the  con- 
tract as  entitled  plaintiff  to  recover,  the  defects  being  open  to 
observation,  and  defendants  expressing  satisfaction  from  time 
to  time,  and  so  ought  not  in  equity  and  good  conscience  to  be 
permitted  to  assert  claims  for  such  defects.  Ibid. 

Misrepresentations.     See  Fraud. 

MORTGAGES.  • 

See  Tenancy  in  Common.    Vendor  and  Purchaser,  9. 

Deeds  of  trust:  Nature:  Duties  of  trustee:  Authority. 

1.  Trust  deeds,  although  of  comparatively  recent  origin,  are  to  be 
encouraged  because  they  offer  an  opportunity  of  investment 
to  the  public  at  large  in  remunerative  and  successful  enter- 
prises and  because  they  have  a  tendency  to  bring  about  a 
mutuality  of  interest  and  better  understanding  among  em- 
ployers and  employees  generally.  The  salability  of  the  bond 
issue  depends  upon  the  fixed  and  unshakable  security  of  the 
trust  deed,  and  therefore  the  general  rule  has  been  evolved 
that  a  fixed  legal  right  under  a  mortgage  cannot  be  impaired 
by  any  equity  subsequently  arising.  Schroeder  v.  Arcade 
Theater  Co.  79 

2.  A  deed  of  trust  is  a  security  for  money  advanced  under  the  bond 

issue,  and  in  legal  effect  is  nothing  more  than  a  mortgage, 
title  to  the  property  remaining  in  the  mortgagor  and  the  mort- 
gage merely  securing  the  debt.  The  right  of  a  mortgagee 
who  has  secured  peaceable  possession  of  the  mortgaged  prem- 
ises after  condition  broken  to  retain  them  until  the  debt  is 
paid,  is  not  based  on  any  title  in  him,  but  upon  his  equitable 
right  to  be  paid  without  being  put  to  the  costs  of  an  ac- 
tion. Ibid, 

3.  The  trustee  of  the  deed  of  trust  in  some  respects  represents  the 

bondholders,  in  other  respects  the  mortgagor,  and  in  still  other 
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respects  both  bondholders  and  mortgagor;  but  the  provisions 
of  a  mortgage  are  not  personal  to  the  mortgagee,  but  are  for 
the  benefit  and  security  of  the  mortgage  debt.  Ibid, 

4.  The  authority  of  the  trustee  to  act  for  the  bondholders  is  pre- 

scribed and  limited  by  the  terms  of  the  trust  deed;  and  an 
analysis  of  the  provisions  of  the  instrument  here  involved  dis- 
0      closes  that  the  contracting  parties  appreciated  that  the  rights, 
powers,  duties,  and  privileges  of  the  trustee  depend  upon  the  . 
trust  instrument.  Ibid. 

5.  Since  by  the  trust  deed  the  trustee  is  required  and  obligated  to 

act  in  a  dual  capacity,  it  is  incumbent  on  him,  in  the  execution 
of  his  duties  and  powers,  to  use  the  utmost  good  faith  towards 
all  parties  in  interest.  Ibid. 

6.  Where  the  owner  of  a  ninety-nine-year  lease  on  real  property 

erected  a  substantial  building,  and  upon  the  property  thus 
improved  placed  a  large  bond  issue  maturing  five  years  from 
its  dat^,  and  subsequently  made  a  fifteen-year  lease  with  a 
theater  company  which  expended  considerable  sums  in  altera- 
tions of  the  building,  the  fact  that  representatives  of  the 
theater  company,  before  any  default  in  the  conditions  of  the 
trust  deed,  interviewed  the  trustee  and  discussed  the  terms  of 
the  proposed  lease,  and  that  the  trustee  approved  both  the 
lease  and  the  proposed  alterations,  did  not  make  the  trust  deed 
subject  to  the  lease,  as  the  trustee  was  not  authorized,  ex- 
pressly or  by  necessary  implication,  by  any  of  the  provisions 
of  the  trust  deed,  to  subject  the  trust  deed  to  a  subsequently- 
made  lease.  Ibid, 

7.  The  real  party  in  interest  is  not  the  trustee  but  the  bondholders, 

and  since  they  had  no  knowledge  of  the  lease  of  the  theater 
company  or  of  the  proposed  changes,  and  the  trustee  having 
no  authority  to  make  a  lease,  the  bondholders  are  not  estopped 
from  claiming  the  priority  of  the  trust  deed  over  the  lease. 

Ibid. 

8.  The  assignment  of  rents  to  the  mortgagee,  followed  by  notices 

of  such  assignment,  served  by  both  mortgagor  and  mortgagee 
on  the  theater  company,  and  the  payment  of  rents  to  the 
mortgagee  thereafter,  did  not  establish  the  relationship  of 
landlord  and  tenant,  as  the  law  of  attornment  does  not  apply 
as  between  the  tenant  of  a  mortgagor  and  the  mortgagee  in 
those  states  where  the  legal  title  does  not  pass  to  the  mort- 
gagee. Ibid. 

9.  After  entry  by  the  mortgagee  upon  condition  broken  he  may 

treat  tenants  under  leases  subsequent  to  his  mortgage  as  tres- 
passers, or  he  may  recognize  them  as  his  tenants.  In  this 
case,  where  the  mortgagee  entered  after  condition  broken,  col- 
lected rents,  and  immediately  commenced  foreclosure,  it  is 
held  that  the  mortgagee  manifested  his  intention  of  not  treat- 
ing the  tenant  as  a  trespasser,  but  of  treating  him  as  a  new 
tenant  under  a  lease  terminating  upon  the  sale  of  the  property 
in  the  foreclosure  proceedings.  Ibid. 


Wis.]  index.  669 

10.  A  trustee  foreclosing  a  trust  deed  cannot  be  considered  a  party 

as  an  individual  unless  he  is  impleaded  in  his  individual  Ra- 
pacity. >  Ibid, 

11.  Failure  to  use  reasonable  diligence,  or  an  abuse  of  his  discre- 

tionary powers,  renders  a  trustee  under  a  trust  deed  personally 
liable  to  the  party  injured  for  the  damages  done.  Ibid, 

12.  Under  sees.  2610  and  2656a,  Stats.,  the  court  could  have  per- 

mitted the  interpleading  of  the  trustee  as  an  individual,  even 
after  the  trial  of  the  issues  had  proceeded  for  a  period  of  two 
weeks,  so  as  to  enable  an  accounting  and  a  final  adjudication 
of  the  issues  presented  by  defendants,  who  claimed  that  the 
trustee  had  misappropriated  funds.  Ibid. 

13.  A  trust  deed  which  provided  that  in  case  a  default  in  the  pay- 

ment of  interest  continued  for  six  months  after  written  de- 
mand for  payment,  or  in  case  default  should  be  made  in  the 
performance  of  any  of  the  provisions  of  the  trust  deed  or  in 
the  lease  which  was  mortgaged  under  such  trust  deed  it  was 
lawful  for  the  trustee,  and  upon  request  of  a  designated  num- 
ber of  bondholders  it  was  his  duty,  to  enforce  by  foreclosure 
or  otherwise  the  terms  of  the  trust  deed,  and  which  provided 
further  that  in  case  of  default  by  the  mortgagor  in  the  per- 
formance of  the  conditions  of  the  lease,  one  of  which  was  the 
obligation  to  pay  taxes,  the  trustee  might  declare  the  whole 
debt  due, — authorized  the  trustee  without  a  meeting  of  the 
bondholders,  upon  failure  of  the  mortgagor  to  pay  taxes,  to 
declare  the  principal  due  and  to  proceed  to  a  foreclosure.    Ibid, 

14.  Although  the  lease  provided  that  any  successor  in  interest  of 

the  lessee  was  entitled  to  six  months,  after  written  notice,  to 
comply  with  any  provision  of  the  lease  alleged  to  have  been 
breached,  the  trust  deed  is  construed  to  authorize  the  trustee 
to  declare  due  and  foreclose  the  whole  issue  upon  default  in 
payment  of  taxes.  Ibid. 

15.  Where  the  evidence  showed  that  the  trustee  flad  advanced  mon- 

eys for  the  payment  of  interest  and  held  the  matured  interest 
coupons  as  security  for  such  advances,  the  trustee  is  subro- 
gated for  the  payments  so  made  to  the  interest  of  the  bond- 
holders under  the  coupons.  Ibid. 

16.  If  the  trustee  misapplied  the  proceeds  of  the  bond  issue  by 

authorizing  the  mortgagor  to  expend  the  same  for  purposes 
other  than  as  limited  by  the  trust  deed,  the  bondholders  might, 
by  appropriate  pleading,  have  enforced  an  accounting  as  to 
such  improper  expenditure,  but  they  might  also  rely  on  the 
security  of  the  trust  deed.  The  clause  in  the  trust  deed  as  to 
the  expenditure  of  the  proceeds  of  the  issue  is  a  personal 
covenant  between  mortgagor  and  bondholder,  which  in  no 
manner  inures  to  the  benefit  of  the  second-mortgage  bond- 
holders, and  does  not  run  with  the  land  so  as  to  enable  the 
latter  to  take  advantage  of  it.  Ibid, 

17.  The  doctrine  of  marshaling  of  assets  and  securities  is  recog- 

nized in  this  state  and  should  be  applied  wherever  available, 
if  the  same  does  not  work  hardship  or  inequity  to  the  inter- 
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ests  of  the  first-mortgage  bondholders;  but  this  doctrine  is 
inapplicable  where  the  paramount  creditor  is  sought  to  be 
compelled  to  exhaust  a  mere  personal  remedy.  Ibid. 

Joint  or  several  mortgages.    See  Tenancy  in  Common. 

Acceleration  of  maturity  upon  default.     See  Vendor  and  Pur- 
chaser, 9. 

Motor  Vehicles.    See  Automobiles. 

MUNICIPAL  CORPORATIONS. 

See  Negligence,  1,  2.    Street  Railways. 

Claim  for  damages  for  injuries  in  defective  street:  Necessity  of 
notice:  Sufficiency. 

1.  A  right  of  action  against  a  municipal  corporation  for  injuries 

from  a  defect  in  a  city  street  being  purely  statutory,  the  con- 
ditions imposed  thereby  are  precedent  to  a  right  of  action, 
and  failure  to  give  the  notice  of  the  injury  required  by  the 
statute  is  fatal.    Hogan  v.  Beloit,  199 

2.  Where  a  complaint  against  a  city  set  forth  in  hcec  verba  the 

notice  which  was  given,  allegations  as  to  its  nature  and  con- 
tents would  be  inadmissible,  and  any  conclusion  of  law  or 
construction  placed  upon  the  notice  is  not  admitted  by  a  de- 
murrer. Ibid. 

3.  A  notice  to  a  city  that  plaintiff,  on  a  stated  date  and  on  a 

designated  street,  caught  her  foot  on  an  obstruction  and  fell, 
breaking  her  wrist,  that  a  doctor  had  set  it,  and  "will  advise 
you  later  as  to  expense,"  signed  by  plaintiff's  son,  did  not 
state  "that  satisfaction  therefor  is  claimed  of  such  city,"  as 
required  by  sec.  1339,  Stats.,  and  was  insufficient.  Ibid. 

4.  A  notice  which  did  not  state  the  facts  required  by  sec.  1339 

could  not  be  regarded  as  sufficient  on  the  ground  that  such 
notice  was  gi#en  as  would  enable  the  city  by  investigation  to 
discover  all  the  facts.  Ibid. 

5.  Failure  of  the  notice  to  state  that  satisfaction  for  the  injury 

was  claimed  from  the  city  was  not  an  inaccuracy  as  to  time, 
place,  insufficiency,  or  want  of  repairs  to  be  disregarded  un- 
der the  proviso  of  sec.  1339  relating  to  notice.  Ibid. 

6.  There  was  no  waiver  by  or  estoppel  of  the  city  as  to  the  suffi- 

ciency of  the  notice  because  the  claim  was  draw;n  by  the  city 
engineer  at  the  instance  of  claimant's  son,  the  act  of  the  engi- 
neer not  being  in  performance  of  any  duty  owing  to  the 
city.  Ibid. 

7.  Such  notice  is  not  a  pleading  or  proceeding  in  an  action  within- 

sec.  2829,  Stats.,  authorizing  disregard  of  error  therein  not 
affecting  substantial  rights,  the  notice  being  a  condition  ore- 
cedent  to  the  action.  Ibid. 

8.  A  city  in  repairing  a  street  acts  in  a  governmental  capacity, 

and  there  is  no  common-law  liability  for  negligence,  as  in  case 
of  active  independent  negligence  or  trespass,  which  mieht  dis- 
pense with  the  notice  of  claim  for  injuries  from  neglieent 
conduct  in  making  the  repairs  required  by  sec.  1339.  Ibid. 
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Contracts:  Removal  of  bridge  by  contractor :  Construction. 

9.  A  provision  in  a  contract  with  a  city  for  the  removal  of  a 
bridge  that  "no  charge  made  by  the  contractor  for  any  delays 
or  hindrances  from  any  cause  during  the  progress  of  the 
work  or  any  portion  thereof  embraced  in  the  contract  will  be 
allowed,"  is  construed  to  cover  delay  occasioned  by  the  city's 
failure  to  remove  street-car  tracks  and  gas  mains  before  the 
work  began.    Nelson  v.  Eau  Claire,  387 

Same:  "Extras:"  Waiver  of  written  order. 

10.  A  municipal  contractor  was  not  entitled  to  charge  for  extras 

where  he  did  not  make  claims  therefor  before  the  payment  of 
the  next  succeeding  estimate,  where  the  contract  provided 
that  "No  extra  work  will  be  paid  for  or  allowed  unless  the 
same  was  done  upon  the  written  order  of  the  engineer.  .  .  . 
All  claims  for  extra  work  must  be  made  to  the  engineer  in 
writing  before  the  payment  of  the  next  succeeding  estimate, 
.  .  .  and  failing  to  do  this  the  contractor  shall  be  considered 
as  having  abandoned  his  claim."    Nelson  v.  Eau  Claire,  387 

11.  An  engineer  who  had  only  the  powers  of  a  superintending  en- 

gineer, even  if  he  could  waive  written  orders  for  extras,  could 
not  waive  seasonable  claims  therefor,  as  the  city  council, 
which  was  to  pass  on  the  claims,  was  entitled  to  the  written 
notice  provided  in  the  contract.  First  Savings  &  Trust  Co.  v. 
Milwaukee  Co.  158  Wis.  207,  distinguished.  Ibid. 

Same:  Bad  faith  or  negligence  of  engineer. 

12.  Where  the  contract  provided  that  the  contractor  should  be  sub- 

ject to  the  orders  of  the  engineer  and  to  the  construction 
given  by  him  to  the  plans  and  specifications,  the  contractor 
is  entitled  to  recover  damages  proximately  sustained  by  rea- 
son of  the  bad  faith  or  inexcusable  ignorance  of  the  engineer, 
where  he  relied  in  good  faith  upon  his  directions.  Nelson  v. 
Eau  Claire,  >  387 

Appeal  from  disallowance  of  claim:  Bond:  Jurisdiction  of  court. 
See  Pleading,  4. 

13.  A  bond  on  appeal  to  the  circuit  court  from  the  disallowance  of 

a  claim  by  the  common  council  of  the  city  of  Eau  Claire, 
conditioned  "for  the  faithful  prosecution  of  said  appeal, 
and  the  payment  of  all  costs  as  should  be  adjudged  against 
this  plaintiff  by  said  circuit  court,"  was  defective.  Nelson 
V.  Eau  Claire,  387 

14.  If  a  void  bond  was  given  on  appeal  to  the  circuit  court  from 

the  disallowance  of  plaintiff's  claim,  such  court  obtained  no 
jurisdiction,  and  a  demurrer  on  that  ground  was  well  taken. 

Ibid. 

Annexation  of  territory:  Jurisdictional  defects  in  passing  ordinance. 

• 

15.  An  ordinance  to  annex  certain  territory  to. a  city,  adopted 

within  thirty  days  after  the  introduction  thereof,  in  violation 
of  sec.  925 — 19,  Stats.  1915,  is  absolutely  void,  though  its 
validity   is  not  questioned  within  the  time  limited  by  sec. 
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925 — ^21,  since  the  failure  to  so  question  cannot  operate  to 
validate  a  proceeding  which  is  void  and  therefore  without 
legal  effect.     Roehrborn  v.  Ladysmith,  394 

16.  Where  such  ordinance  was  introduced  pursuant  to  petition  un- 

der sees.  925 — 17  et  seq,,  Stats.  1915,  the  city  council  was  re- 
quired to  act  on  the  ordinance  within  a  reasonable  time;  but 
an  interval  of  nine  months  between  the  publication  of  the 
ordinance  and  its  adoption  is  held  not  to  be  such  an  unrea- 
sonable delay  as  to  make  the  action  of  the  council  void.      Ibid. 

17.  A  resolution  of  a  city  council  "that  the  ordinance  annexing  the 

territory  be  adopted"  sufficiently  described  the  ordinance, 
where  there  was  no  other  ordinance  to  which  it  could  pos- 
sibly have  referred  and  where  no  one  was  misled  by  the  fail- 
ure to  more  specifically  describe  it.  Ibid. 

Municipal  courts.    See  Courts,  3. 

NEGLIGENCE. 

See  Appeal,  1.  Automobiles.  Explosives.  Federal  Employers* 
Liability.  Injunction.  Municipal  Corporations,  1-8. 
Physicians  and  Surgeons.  Railroads.  Street  Railways. 
Workmen's  Compensation. 

Attractive  nuisances:  Street  car  standing  in  street. 

1.  One  may  not  maintain  in  a  public  street  an  implement,  machine, 

or  structure  attractive  to  children  without  taking  due  care  to 
prevent  injury  resulting  to  them  by  reason  of  natural  childish 
interference  therewith.     Kressine  v.  JanesvUle  Traction  Co. 

192 

2.  A  street  railway  company  which  left  a  street  car  standing  on 

its  track  in  a  public  street  is  chargeable  with  knowledge  that 
it  is  an  alluring  object  to  children,  and  is  therefore  required 
to  render  it  innocuous  to  probable  childish  incursion.         Ibid. 

Same:  Precautions  against  injury  to  children. 

3.  The  employees  of  a  railway  company  having  tied  the  trolley 

pole  to  the  top  of  a  standing  car,  turned  the  switches  at  both 
ends  of  the  car,  set  the  brakes,  removed  the  controller,  and 
locked  the  doors,  as  a  matter  of  law  took  proper  precaution  to 
prevent  children  from  moving  the  car  and  thus  injuring  them- 
selves.   Kressine  v.  JanesinUe  Traction  Co.  192 

4.  The  railway  company  was  charged  with  knowledge  of  the  ordi- 

nary conduct  of  children,  and  was  bound  to  anticipate  conse- 
quences arising  from  such  conduct;  but  it  was  not  bound  to 
anticipate  the  extraordinary  conduct  or  precocious  ingenuity 
of  a  group  of  boys  in  crawling  on  top  of  the  car,  placing  the 
trolley  pole  in  contact  with  the  wire,  and  then  picking  up  an 
insulator,  never  used  for  the  purpose,  and  making  it  serve 
as  a  controller  to  start  the  car.  Ibid. 

Violation  of  penal  statute:  Causation. 

5.  To  recover  on  a  claim  of  liability  for  injury  consequent  upon 

a  violation  of  a  penal  statute  there  must  be  some  causal  con- 
nection between  such  violation  and  the  particular  injury. 
Schmidt  v.  Wisconsin  Sugar  Co.  613 


Wis.]  index.  •  673 

6.  Where  such  causal  connection  is  clear  from  the  facts  stated  and 

proved  it  is  for  the  court,  but  when  not  clear  it  may  be  a 
question  for  the  jury.  Ibid, 

7.  Allegations  in  a  complaint  that  there  was  a  violation  of  sec. 

1728a,  Stats.,  and  that  injury  to  and  the  death  of  a  minor  was 
proximately  caused  by  such  violation,  are  conclusions  rather 
than  statements  of  essential  facts.  Ibid. 

Contributory  negligence :  Question  for  jury.  See  Appeal,  1.  Auto- 
mobiles, 5.    Railroads.    Street  Railways. 

8.  In  an  action  against  a  shipbuilding  company  for  the  death  of 

an  employee  of  an  electric  company  who  was  killed  while 
riding  in  the  cabin  of  a  crane  in  the  plant  of  the  shipbuilding 
company  while  it  was  being  moved  to  test  hoisting  mechanism 
on  which  deceased  had  made  repairs  with  the  aid  of  two 
other  skilled  workers  who  were  engaged  with  him  in  making 
the  test,  held,  on  the  evidence  as  to  his  experience  and  knowl- 
edge of  the  dangerous  conditions,  that  the  question  of  con- 
tributory negligence  on  the  part  of  deceased  in  putting  his 
head  in  a  dangerous  position  was  for  the  jury.  Lyes  v. 
Superior  Shipbuilding  Co.  ISO 

9.  The  contention  that  deceased  was  subjected  to  a  hidden  danger 

in  that  the  operator  of  the  crane  moved  the  cabin  without 
giving  notice,  is  held  not  well  founded  because  the  facts  and 
circumstances  warrant  the  inference  by  the  jury  that  de- 
ceased knew  the  cabin  must  be  moved  and  that  he  and  the  men 
in  the  cabin  were  there  for  that  purpose.  Ibid. 

Same :  More  than  slight  want  of  ordinary  care  at  railroad  crossings. 
See  Railroads,  10-12. 

NEW  TRIAL. 

See  Appeal,  3-5. 

Because  of  excessive  damages. 

1.  The  court  in  granting  a  new  trial  unless  the  jJlaintiff  elected  to 
'  accept  a  sum  stated,  which  was  less  than  the  damages  found 

by  the  jury,  should  have  placed  the  amount  as  low  as  an  im- 
partial jury  on  the  evidence  would  probably  name ;  when  the 
option  is  given  the  defendant,  the  sum  should  be  as  high 
as  such  a  jury  would  probably  find.    Gerlach  v.  Gruett,     354 

Because  of  newly-discovered  evidence:  Liberal  construction. 

2.  On  a  motion  by  plaintiff  in  a  personal  injury  action  for  a  new 

trial  on  the  ground  of  newly-discovered  evidence,  such  evi- 
dence should  be  construed  favorably  to  plaintiff  in  determin- 
ing the  question  whether,  if  true,  it  shows  actionable  negli- 
gence on  the  part  of  the  defendant.  Welch  v.  Morton  Salt 
Co.  415 

3.  In  an  action  for  injuries  sustained  by  a  five-year-old  boy  by 

coming  in  contact  with  an  auger  salt  conveyer  in  defendant's 
plant,  where  plaintiff,  after  a  motion  for  nonsuit  had  been 
granted,  moved  for  a  new  trial  on  the  ground  of  newly-dis- 
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covered  evidence,  it  wa^  not  an  abuse  of  discretion  to  grant  a 
new  trial  where  the  new  evidence  might  show  liability  on  the 
part  of  defendant.  Ibid» 

Because  of  perverse  verdict:  Discretion  of  court. 

4.  If  a  verdict  is  wholly  unwarranted  by  the  evidence  or  is  the 
result  of  passion  or  prejudice,  a  new  trial  may  be  granted  in 
the  discretion  of  the  court;  but  if  it  is  one  that  reasonable 
men  might  find,  it  is  not  the  duty  of  the  court  to  disturb  the 
decision  of'  fact,  which  the  law  has  confided  to  juries.  If 
there  is  any  credible  evidence  to  support  a  verdict  it  cannot 
be  disturbed,  and  a  judgment  of  the  trial  court  sustaining  it 
should  not  be  set  aside  unless  clearly  wrong.  Shaver  v. 
Davis,  592 

Ninety-Nine- Year  Lease.    See  Mortgages. 

Nonsuit.    See  New  Trial,  3. 

Notice. 
Of  assignment.    See  Mortgages,  8. 
Of  exercise  of  option.    See  Vendor  and  Purchaser,  8. 
Of  injury.    See  Municipal  Corporations,  1-5. 
Of  loss.    See  Sales,  6. 
Of  repudiation  of  contract.    See  Sales,  12. 
To  terminate  tenancy.     See  Landlord  and  Tenant,  1. 

NOVATION. 

See  Principal  and  Agent,  1. 

Consent  to  discharge  debtor. 

In  order  to  constitute  a  novation  the  creditor  must  consent  to 
the  discharge  of  the  original  debtor  and  accept  the  promise 
of  the  new  debtor.    Peters  v.  Kanzenbach,  602 

Nuisances.     See  Game. 

Offer.    See  Vendor  and  Purchaser,  1,  2,  4. 

Officers.    See  Corporations.    Judges. 

Ordinances.  See  Municipal  Corporations,  15-17.  Street  Rail- 
ways, 1. 

Parent  and  Child.     See  Gifts.     Insurance,  3.    Vendor  and 
Purchaser,  5,  6. 

Parties.    See  Mortgages,  7.    Principal  and  Agent,  2. 

PARTNERSHIP. 

Operating  under  corporate  name:  Rights  of  creditors. 

1.  Persons  doing  business  under  a  corporate  name  pursuant  to  a 
recorded  trust  agreement  relieving  them  from  liability,  but 
without  being  incorporated,  and  not  holding  themselves  out 
as  doing  business  under  such  agreement,  were  individually 
liable  as  partners  for  the  debts  of  the  concern  contracted 
while  they  were  partners  therein.  Hayes  Motor  Truck  W. 
Co.  V.  Wolff,  501 
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2.  A  receiver  appointed  to  settle  the  affairs  of  a  partnership  upon 
the  application  of  one  of  the  partners  does  Hpt  represent  cred- 
itors, and  they  may  file  their  claims,  receive  a  dividend,  and 
later,  in  separate  actions,  have  recourse  to  the  assets  of  in- 
dividual partners.  Ibid. 

Patient.     See  Physicians  and  Surgeons. 

Payment.  See  Limitation  ot  Actions.  Sales,  6.  Vendor  and 
Purchaser,  3. 

Permissive  User.    See  Easements. 

Personal  Injury.  See  Appeal,  1.  Automobiles.  Damages,  2. 
Federal  Employers'  Liability.  Injunction.  Insurance, 
9-12.  Municipal  Corporations,  1-^.  Negligence.  New 
Trial,  2,  3.  Railroads.  Street  Railways.  Workmen's 
Compensation. 

Personal  Property.  See  Fraud,  6.  Frauds,  Statute  of.  Game. 
Gifts.  Logs  and  Logging.  Principal  and  Agent,  2. 
Sales.    Taxation. 

Photographs.    See  Trial,  2. 

PHYSICIANS  AND  SURGEONS. 

Malpractice :  Failure  to  reduce  fracture:  Evidence, 

In  an  action  against  a  physician  for  malpractice,  while  setting  a 
fracture  of  the  left  femur,  in  not  bringing  the  broken  sur- 
faces of  the  bone  together  and  maintaining  them  in  apposition 
during  the  healing  period,  the  evidence  is  held  to  sustain  a 
finding  of  the  jury  that  defendant  failed  to  exercise  that  de- 
gree of  skill  and  care  ordinarily  exercised  by  physicians  in 
good  standing  in  the  locality  of  his  residence,  and  that  such 
failure  was  the  proximate  cause  of  plaintiff's  condition. 
Donnelly  v,  Packard,  308 

PLEADING. 

See   Brokers,  2.     Municipal  Corporations. 

Complaint :  Separate  causes  of  action.     See  Negligence,  7. 

1.  Under  sec.  2647,  Stats.,  a  second  cause  of  action  should  state 

a  cause  of  action  separately.    Nelson  v.  Eau  Claire,        387 

Demurrer:  Effect. 

2.  Upon  demurrer  thereto,  the  allegations  of  a  complaint  must 

be  taken  as  true.     Hanson  v.  Temple,  349 

3.  Where  a  cause  of  action  sets  out  numerous  ft  ems  for  which 

recovery  is  sought,  if  any  of  them  are  well  pleaded  a  general 
demurrer  thereto  should  not  be  sustained.  Nelson  v.  Eau 
Claire,  387 

4.  A  demurrer  to  a  cause  of  action  reaches  all  defects  appearing 

upon  the  face  of  the  complaint,  including  allegations  as  to 
the  kind  of  bond  that  was  given  upon  an  appeal  to  the  circuit 
court  from  the  disallowance  of  plaintiff's  claim  by  the  city 
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council;  and  such  allegations  cannot  be  aided  by  extrinsic 
facts,  even  though  they  appear  in  the  record,  under  sees.  2649, 
2836a,  Stats.  Ibid. 

Amendment  of  pleading.    See  Appeal,  7.    Sales,  10. 

Pleading  city  ordinance.    See  Evidence,  1. 

Striking  out  pleadings.    See  Libel  and  Slander,  4. 

Possession.    See   Sales,  4.    Vendor  and  Purchaser,  5. 

Prescription.    See  Easements,  1,  2. 

Presumptions.  See  Constitutional  Law,  1.  Courts,  7.  Ease- 
ments. Evidence,  2.  Highways,  2.  Statutes,  L  Trial, 
5.    Wills,  2.  '  . 

Price.    See  Sales. 

PRINCIPAL  AND  AGENT. 

See  Brokers.    Fraud,  2. 

Authority  of  agent :  To  compromise  debt. 

1.  A  collection  agent  who  was  not  authorized  to  execute  a  release 

of  a  debt  which  he  was  attempting  to  collect  from  his  princi- 
pal's debtor  could  not  accept  the  debtor's  note  payable  to  him- 
self and  discharge  the  debt.  The  release,  not  being  con- 
sented to  by  the  principal,  constituted  no  valid  consideration 
for  the  note.    Peters  v.  Kamenbach,  602 

2.  Where  a  collection  agent  was  given  a  claim  to  collect  and  with- 

out authority  obtained  a  note  in  which  it  was  payee  and  gave 
a  release  to  the  debtor,  its  action  in  this  respect  not  being 
ratified  by  its  principal,  the  creditor,  it  could  not  bring  action 
on  the  note  as  trustee  of  an  express  trust  under  sec.  2607, 
Stats.,  without  joining  the  creditor.  To  warrant  the  bring- 
ing of  such  an  action  the  creditor  must  expressly  or  impliedly 
have  consented  thereto,  and  a  situation  must  also  appear 
whereby  the  judgment  obtained  would  bind  such  creditor  and 
release  his  claim  against  the  debtor.  Ibid. 

Probate  of  Wills.    See  Wills. 

PROHIBITION. 

Court  proceeding  without  jurisdiction. 

A  writ  of  prohibition  is  the  proper  and  the  only  remedy  that 
would  afford  adequate  relief  where  an  indictment  has  been 
returned  to  a  court  which  had  no  jurisdiction  to  summon  a 
grand  jury  and  proceed  by  indictment.    State  v.  Fischer,    69 

Proximate  Cause.  See  Appeal,  1.  Negligence,  5-7.  Physi- 
cians AND  Surgeons.    Railroads,  7,  10.    Sales,  28. 

PUBLIC  UTILITIES. 

See  Carriers.    Electricity.    Railroads.    Street  Railways. 

Jurisdiction  of  railroad  commission:  Of  courts. 

I.  Sees.  1797 — 37m  and  1797 — 12a,  Stats,  (the  railroad  commis- 
sion law),  relating  to  jurisdiction  of  the  railroad  commission 
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over  questions  of  overcharges  or  inadequate  service,  do  not 
deprive  the  courts  of  jurisdiction  to  hear  an  action  or  coun- 
terclaim based  on  the  failure  of  a  public  utility  to  perform  its 
contract  duty,  such  as  the  failure  of  a  gas  and  electric  com- 
pany to  perform  its  contract  to  furnish  a  certain  quantity  of 
gas  and  electricity.  The  jurisdiction  of  the  commission  is 
confined  to  prescribing  rates  and  regulations  for  the  future, 
and  it  has  no  jurisdiction  to  redress  wrongs  or  grievances 
arising  from  past  conduct  of  the  utility.  Waukesha  Gas  &  E, 
Co,  V,  Waukesha  Motor  Co,  4i0 

[2.  Whether  railroads  may  remove  spur  tracks  constructed  at  their 
expense  without  applying  to  the  railroad  commission,  not  de- 
cided.]    Chicago  &  N,  W.  R.  Co.  v.  Railroad  Comm,    534 

Purchaser.    See  Estoppel,  2,  3.    Vendor  and  Purchaser. 

Quantum  Meruit.    See  Brokers,  1,  2. 

Questions  for  Jury.  See  Automobiles,  1,  3-5.  Fraud^  6.  New 
Trial,  4.    Railroads,  4,  7,  10.    Trial,  6. 

Railroad  Commission.    See  Equity,   1.    Public  Utilities. 

RAiLROADS. 

See  Appeal,   1.   Carriers.    Equity.    Master  and  Servant,  2. 

Public  Utilities. 

Setting  fires:  Action  against  director  general  or  railroad. 

1.  Since  the  decision  of  this  court  in  Franke  v.  C.  &  N.  W.  R.  Co. 

170  Wis.  71,  the  supreme  court  of  the  United  States  has  held 
that  under  sec.  10  of  the  Federal  Control  Act  of  March  21, 
1918  (40  U.  S.  Stats,  at  Lkrge,  451,  ch.  25),  and  Order  No. 
50  of  the  director  general  of  railroads,  an  action  of  this 
kind  (negligently  setting  fire  to  plaintifFs  property)  may  not 
be  maintained  against  the  corporation  owning  the  railroad, 
but  must  be  brought  against  the  director  general.  Beebe  v. 
Minneapolis,  St.  P.  &  S.  S.  M.  R.  Co.  234 

Injuries  to  employees.    See  Federal  Employers'  Liability. 

Lien  for  freight:  Enforcement.    See  Carriers,  1-3. 

Demurrage.    See  Carriers,  5,  6.    Sales,  20. 

Accidents  at  grade  crossings:  "Stop,  look,  and  listen." 

2.  Where  the  undisputed  evidence  showed  that  a  switch  eng^e 

making  a  flying  switch  across  a  street  left  a  signalman  to 
flag  the  crossing,  who  stopped  the  driver  of  an  approaching 
taxicab,  and  after  the  engine  had  passed,  notwithstanding  the 
signals  and  shoutings  of  the  signalman,  the  driver  started  his 
taxicab  and  was  struck  by  the  cars  following,  he  was  guilty 
of  contributory  negligence  barring  a  recovery  for  his  death. 
Rowart  v.  Kewaunee,  G.  B.  &  W.  R.  Co.  286 

3.  The  driver  having  stopped  eighty  feet  from  the  track  while 

the  engine  passed,  the  duty  rested  upon  him  to  look  for  cars 
after  again  starting  up  to  cross  the  track,  and  it  was  also  his 
duty  to  look  ahead  in  the  direction  in  which  he  was  driv- 
ing. Ihid. 
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4.  In  an  action  by  the  driver  of  a  motor  truck  for  injuries  sus- 

tained in  a  collision  with  defendant's  train  at  a  railroad  cross- 
ing, the  question  whether  the  train  was  moving  in  excess  of 
twelve  miles  an  hour  as  it  approached  and  was  within  twenty 
rods  of  the  crossing  was  for  the  jury.   Shaver  v,  Davis,  592 

5.  One  who  drives  a  motor  truck  upon  a  railroad  crossing  without 

looking  or  listening  and  paying  no  attention  to  an  approach- 
ing train  is  guilty  of  contributory  negligence,  in  the  absence 
of  an  explanation  of  such  conduct.  Ibid, 

6.  The  burden  of  showing  contributory  negligence  is  ordinarily 

on  the  defendant.  Ibid. 

7.  Where  the  jury  might  have  believed  that  there  was  a  causal 

relation  between  the  speed  of  the  train  and  the  extent  of  the 
injury,  and  that  if  the  train  had  been  going  at  a  lesser  rate 
of  speed  the  injury  would  have  been  less  serious  or  might 
not  have  occurred,  a  finding  that  defendant's  negligence  was 
the  proximate  cause  of  the  injury  will  be  sustained.      Ibid. 

8.  It  is  the  duty  of  one  approaching  a  railroad  track  to  look  and 

listen  when  approaching  the  ^one  of  danger  and  at  the  last 
!  practicable  or  reasonable  opportunity;  and  it  was  not  suffi- 

cient for  one  driving  an  automobile  about  twelve  miles  an 
hour  to  look  when  from  600  to  700  feet  from  the  track,  as 
he  was  not  then  within  or  near  the  danger  zone.  Bahlert 
V,  Chicago,  M,  &  St.  P.  R.  Co.  481 

9.  Where  an  automobile  driver,  traveling  a  road  which  intersected 

a  railroad  track  at  an  angle  of  120  degrees,  was  familiar  with 
the  crossing,  had  normal  hearing  and  sight,  and  had  an  un- 
obstructed view  for  the  last  100  feet,  he  was  guilty  of  more 
than  a  slight  want  of  ordinary  care  in  failing  to  look  for 
trains  until  he  was  only  twelve  or  fifteen  feet  from  the  track 
and  unable  to  stop  before  reaching  it.  Gordon  v.  III.  Cent. 
R.  Co.  168  Wis.  244,  distinguished.  Ibid. 

Same:  Relaxation  or  abrogation  of  rule. 

10.  The  look-and-listen  rule  is  to  be  considered  in  connection  with 

all  the  facts  in  the  case,  and  must  be  relaxed  where  the  re- 
quirements of  sub.  6,  sec.  1809,  Stats.,  are  not  complied  with; 
and  where  plaintiff  was  unfamiliar  with  the  existence  of  the 
crossing,  the  track  being  without  fences  or  cattle-guards  and 
situated  in  the  outskirts  of  a  city,  and  there  was  testimony 
that  it  was  obscured  by  snow,  a*  finding  that  there  was  no 
contributory  negligence  will  not  be  disturbed.  Shaver  v. 
Davis,  592 

11.  No  bell  having  been  rung  by  a  passing  engine,  a  slight  want 

of  ordinary  care  on  plaintiff's  part  does  not  defeat  recovery, 
and  the  strict  rule  of  ordinary  care  is  correspondingly  re- 
laxed ;  but  such  relaxation  does  not  abrogate  the  duty  to  look 
and  listen  for  trains.  Failure  to  look  and  listen  within  the 
zone  where  the  duty  exists,  without  sufficient  excuse,  consti- 
tutes more  than  a  slight  want  of  ordinary  care.  Bahlert  v. 
Chicago,  M.  &  St.  P.  R.  Co.  481 
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12.  To  abrogate  the  rule  as  to  the  duty  to  look  and  listen  at  rail- 
road crossings,  the  excuse  for  diversion  of  attention  must  be 
substantial.  J  bid. 

Rates.    See  Cajuiiers.     Public  Utilities,  1. 

Control  by  interstate  commerce  commission.    See  Carriers. 

Real-Estate  Brokers.     See  Brokers. 

Real  Property.  See  Brokers,  3,  4.  Dower.  Drains.  Ease- 
ments. Electricity.  Eminent  Domain.  Equity,  1,  2. 
Estoppel.  Highways.  Insurance,  1,  2.  Landlord  and  Ten- 
ant. Mechanics'  Liens.  Mortgages.  Public  Utilities, 
2.    Taxation.    Vendor  and  Purchaser. 

Receivers.    See  Partnership,  2. 

Reconsignments.    See  Carriers,  4-6. 

Record.    See  Adverse  Examination,  1.    Pleading,  4. 

Release.    See  Highways,  2.    Principal  and  Agent. 

Remanding  Cause.    See  Appeal,  7.    Trial,  6. 

Rent.    See  Landlord  and  Tenant.    Mortgages. 

Representations.    See  Fraud. 

Res  Judicata.     See  Landlord  and  Tenant,  2. 

Risk  of  Loss.    See  Sales,  3-6. 

Roads  and  Streets.  See  Automobiles.  Eminent  Domain. 
Highways.  Municipal  Corporations,  1-8.  Negligence, 
1,  2.    Street  Railways.    Workmen's  Compensation,  1. 

Rules  of  Court. 

Supreme  Court  Rule  6  (Cases  and  briefs),  492. 
Supreme  Court  Rule  10  (Cases  and  briefs),  276. 

SALES. 

See  Fraud.  Frauds,  Statute  of. 

Construction  of  contract.  * 

1.  A  contract,  valid  under  the  statute  of  frauds,  for  the  sale  of 

machinery  so  annexed  to  the  freehold  as  to  be  a  part  thereof, 
and  which  provided  that  the  buyer  might  remove  the  ma- 
chinery within  a  designated  time  upon  the  payment  of  the 
balance  of  the  purchase  price,  should  be  treated  and  con- 
strued as  a  contract  relating  to  personal  property.  Boscobel 
V,  Muscoda  Mfg.  Co.  62 

2.  A  conclusion  of  law  that  the  phrase  "Terms  two  per  cent,  fif- 

teen days  from  date  of  invoice"  on  the  face  of  an  invoice 
meant  that  if  payment  was  not  made  within  fifteen  days  the 
whole  amount  was  due,  is  sustained  as  a  finding  of  fact  upon 
evidence  showing  that  such  was  the  construction  placed  upon 
the  phrase  by  both  parties,  although  among  the  printed  con- 
ditions upon  the  back  of  the  invoice,  incorporated  by  refer- 
ence into  the  contract,  was  one  which  provided  that  payment 
was  due  in  sixty  days.  Evan  L.  Reed  Mfg.  Co.  v.  B.  Heine- 
mann  L.  Co.  330 
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When  title  passes:  Risk  of  loss. 

3.  Under  sec.   1684/ — 18,  Stats.,  providing  that  the  property  in 

specific  goods  is  transferred  to  the  buyer  at  such  time  as  the 
parties  intend,  and  sec.  1684/ — 19,  rule  1,  providing  that,  un- 
less a  different  intention  appears,  an  unconditional  contract 
to  sell  specific  goods  in  a  deliverable  state  passes  the  prop- 
erty to  the  buyer  when  the  contract  is  made,  though  the  time 
of  payment  or  of  delivery,  or  both,  be  postponed,  a  contract 
of  sale  of  the  equipment  of  a  power  plant  for  a  sum  payable 
part  in  cash  and  part  before  taking  such  equipment  from  a 
building  in  which  it  was  situated,  which  was  to  be  done  be- 
fore a  specified  date,  passed  title  to  the  buyer,  and  the  risk  of 
loss  was  on  him,  under  sec.  1684/ — ^22.  Boscobel  v.  Muscoda 
Mfg.  Co.  62 

4.  While  a  sale  by  the  terms  of  which  the  purchaser  is  to  pay 

cash  on.  deli  very  is  in  a  sense  conditional,  the  distinguishing 
feature  of  a  conditional  sale,  as  that  term  is  used  and  under- 
stood, is  a  sale  by  which  the  title  to  the  goods  is  to  remain 
in  the  seller  until  the  payment  of  the  price  but  the.  possession 
and  use  of  the  goods  are  with  the  purchaser  until  there  is  a 
default  in  payment.  Ibid. 

5.  The  time  when  a  transfer  of  title  under  a  sale  contract  takes 

place  depends  on  the  intent  of  the  parties,  which  may  be  de- 
termined by  the  written  evidence,  or,  if  the  matter  is  left  in 
doubt,  by  the  statements  of  the  parties,  subject  to  the  limita- 
tions on  the  reception  of  parol  evidence,  and  by  the  sur- 
rounding circumstances.    Delaney  v.  Globe  Shipbuilding  Co. 

167 

6.  In  view  of  sub.  1,  sec.  1684/ — 19,  Stats.,  title  to  a  tug  sold  un- 

conditionally while  afloat  in  a  harbor  tied  to  the  seller's  dock, 
the  tug  being  in  a  deliverable  condition,  passed  immediately 
to  the  buyer,  at  whose  risk  it  was  when  afterwards  sunk, 
though  the  seller  failed  to  notify  the  buyer  of  the  fact  that 
it  had  sunk  prior  to  the  tkne  he  had  made  full  pa3rpient  of 
the  purchase  price.  Ibid. 

7.  A  bill  of  sale  describing  defendant  as  owner  and  that  he  had 

bargained  and  sold,  and  "by  these  presents  do  bargain  and 
sell,"  is  regarded  as  merely  formal  evidence  of  the  bargain 
which  had  taken  place  some  time  before.  Ibid. 

8.  Under  sub.  2,  sec.  1684/ — 20,  Stats.,  providing  that  if  the  prop- 

erty would  have  passed  to  the  buyer  on  shipment  except  for 
the  form  of  the  bill  of  lading  the  seller's  property  in  the 
goods  shall  be  deemed  to  be  only  to  secure  the  performance 
by  the  buyer  of  his  obligation,  the  beneficial  title  to  the  goods 
does  not  pass  on  shipment  where  they  did  not  conform  to 
the  contract  of  sale  or  were  misdirected.  Libman  v.  Fox- 
Pioneer  Scrap  Iron  Co.  485 

Repudiation  by  bityer:  Election  of  remedies. 

9.  The  effect  of  an  expression  by  the  buyer,  prior  to  the  time  of 

performance  of  his  contract,  of  an  intention  not  to  perform, 
is  to  give  the  seller  an  opportunity  to  then  treat  the  contract 
as  thereby  canceled,  or  to  elect  to  hold  and  consider  the  con- 
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tract  still  in  force  and  insist  upoK  performance,  and  there- 
after seek  the  appropriate  remedy  for  either,  but  there  must 
be  an  election  in  some  manner  of  one  or  the  other  alternative ; 
and  where  the  seller  gives  no  recognition  of  the  renuncia- 
tion and  ships  the  goods,  he  must  be  held  to  have  thereby 
waived  his  right  to  treat  such  action  by  the  buyer  as  an  an- 
ticipatory breach.     Washburn-Croshy  Co,  v.  Kubiak,        291 

10.  Where  plaintiff  had  two  inconsistent  courses  of  action,  upon 

choosing  one  he  lost  the  other;  and  having  brought  action 
to  recover  the  purchase  price  of  the  goods  shipped,  he  can- 
not amend  and  set  up  an  anticipatory  breach  of  the  sales  con- 
tract prior  to  the  date  of  the  shipment.  Ibid. 

11.  Great  fluctuations  in  prices  which  have  occurred  in  the  past 

few  years,  while  they  furnish  a  motive,  do  not  warrant  repu- 
diation of  contracts  of  sale  of  goods.  Hess  Bros.  v.  Great 
Northern  Pail  Co.  465 

12.  Where  a  carload  of  candy  pails  was  ordered  December  9,  1916, 

and  defendant  made  repeated  unconditional  promises  to  per- 
form, and  did  not  notify  plaintiff  of  any  intention  to  repudi- 
ate until  December  6,  1918,  the  latter  date  should  be  con- 
sidered as  the  date  of  breach  by  defendant  for  the  purpose 
of  fixing  damages.  '  Ibid. 

13.  Mere  requests  by  the  seller  for  changes  or  modifications  of  the 

contract,  or  objections  to  its  terms,  will  not  constitute  a  re- 
nunciation or  repudiation  of  the  contract  when  tuiaccompanied 
by  a  statement  that  it  will  be  repudiated  unless  the  changes 
or  modifications  are  made.  Ibid. 

14.  A  buyer  at  all  times  insisting  on  performance  of  a  contract  to 

deliver  cannot  claim  damages  for  a  breach  as  of  an  earlier 
date  than  the  seller's  unequivocal  notice  of  repudiation,  if, 
on  account  of  fluctuating  prices,  such  claim  would  be  to  the 
disadvantage  of  the  seller.  Ibid. 

15.  In  this  case  it  is  held  that  time  was  not  of  the  essence  of  the 

contract,  both  parties  having  treated  its  performance  as 
likely  to  be  delayed  and  neither  party  treating  it  as  abro- 
gated or  repudiated  until  long  after  the  time  fixed  for  its 
expiration.  Ibid. 

16.  The  contract  providing  for  a  discount  of  two  per  cent,  if  pay- 

ment was  made  within  ten  days  on  each  shipment,  the  seller 
could  not  accept  payment  after  such  ten  days  with  the  two 
per  cent,  deducted  without  objection  and  later  repudiate  the 
contract  on  the  ground  that  the  taking  of  such  discount 
breached  the  contract.  Ibid. 

Performance  or  breach  by  seller:  Buyer's  rights. 

17.  Where  delivery  of  goods  is  prevented  by  acts  of  superior  au- 

thority (in  this  case  an  embargo  on  shipments  west  of  Chi- 
cago), nonperformance  is  excused  during  the  period  of  the 
inhibition ;  but  the  contract  is  not  dissolved  unless  the  inhibi- 
tion will  probably  continue  for  such  a  period  of  time  as  will 
frustrate  the  object  of  the  contract.  Hess  Bros.  v.  Great 
Northern  Pail  Co.  465 
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18.  In  an  action  for  breach  of  a  contract  to  purchase  scrap  iron, 

evidence  that  the  goods  tendered  for  delivery  contained  many 
articles  not  covered  by  the  contract,  that  some  of  the  carloads 
,  shipped  were  misdirected,  and  that  the  drafts  attached  to 

bills  of  lading  for  other  cars  were  for  more  than  the  contract 
price,  is  held  to  sustain  the  action  of  the  trial  court  in  setting 
aside  the  findings  of  the  referee  of  tender  under  the  con- 
tract.   Lihman  v.  Fox-Pioneer  Scrap  Iron  Co,  485 

19.  Evidence   that   previous    carloads    of    scrap    iron    containing 

boilers  and  sheet  iron  had  been  accepted,  but  only  after  the 
buyer  had  procured  an  adjustment  for  the  goods  not  covered 
by  the  contract,  does  not  sustain  a  finding  by  the  referee  that 
there  was  a  custom  for  such  goods  to  be  included  in  ship- 
ments of  scrap  iron  and  to  be  paid  for  at  the  market  price. 

Ihid. 

20.  Under  sub.  3,  sec.  1684/ — 44,  Stats.,  providing  that  where  the 

seller  delivers  the  goods  sold  mixed  with  goods  of  a  different 
description  the  buyer  may  accept  those  in  accordance  with 
the  contract  and  reject  the  rest,  or  may  reject  the  whole,  the 
buyer  of  scrap  iron  could  reject  the  whole  of  shipments  con- 
taining boilers  and  sheet  iron,  or  which  were  misdirected  so 
as  to  impose  demurrage  charges,  or  for '  which  drafts  at- 
tached to  the  bill  of  lading  were  drawn  for  amounts  exceeding 
the  contract  price.  Ihid. 

21.  Under  sec.  1684/ — 44,  Stats.,  a  purchaser  of  a  carlokd  lot  of 

flour,  feed,  and  200  bushels  of  corn  had  the  right  to  reject 
the  entire  shipment  where  it  did  not  contain  the  corn.  .  Wash- 
burn-Crosby  Co.  v,  Kubiak,  291 

* 

22.  In  an  action  against  the  seller  of  cattle  for  damages  for  fail- 

ure to  furnish  certificates  of  their  registration  and  transfer, 
where  the  jury  found  that  defendant  had  agreed  to  furnish 
them,  it  was  proper  to  instruct  the  jury  that  it  was  incum- 
bent on  the  defendant  to  perform  within  a  reasonable  time. 
Martin  v.  Armstrong,  208 

23.  As  respects  the  liability  of  the  seller  for  breach  of  contract  by 

failing  to  furnish  the  registration  and  transfer  certificates 
within  a  reasonable  time,  the  fact  that  the  registering  asso- 
ciation required  from  thirty  days  to  two  years  to  issue  such 
papers  will  not  relieve  the  seller,  where  he  took  no  active 
steps  to  secure  the  papers  within  a  reasonable  time.        Ibid, 

Same:  Measure  of  damages. 

24.  Under  sub.  3,  sec.  1684/ — 67,  Stats.,  the  measure  of  damages 

for  breach  of  a  contract  to  deliver  goods  is  the  difference  be- 
tween the  contract  price  and  the  market  price  at  the  time  of 
breach.    Hess  Bros.  v.  Great  Northern  Pail  Co.  465 

25.  Since  the  evidence  showed  that  the  pedigree  and  ownership  of 

cattle  is  a  material  element  in  establishing  market  value,  the 
measure  of  the  buyer's  damages  upon  failure  of  the  seller  to 
furnish- registration  papers  would  be  the  difference  in  mar- 
ket value  with  and  without  the  proper  registration  and  trans- 
fer papers.     Martin  v.  Armstrong,  208 
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26.  A  requested  instruction  in  such  case  as  to  the  duty  of  plaintiff 

to  minimize  the  damages  by  securing  the  registration  and 
transfer  papers  himself  is  held  not  to  be  warranted  by  the 
evidence.  Ibid. 

Breach  of  warranty:  Measure  of  damages. 

27.  In  an  action  for  damages  for  breach  of  warranty  because  the 

article  sold  was  adulterated,  the  question  submitted  by  th^ 
court  to  the  jury,  viz.  "Did  the  defendant  adulterate  the 
potash  which  he  sold  to  the  plaintiffs  ?'*  held  error,  the  ques- 
tion being  whether  the  potash  was  in  fact  adulterated,  not 
whether  the  defendant  adulterated  it.    Richmond  v.  Cretens, 

297 

28.  The  measure  of  damages  for  breach  of  warranty  is  the  loss 
,  directly  and  naturally  resulting  in  the  ordinary  course  of 

events  from  such  breach.  This  is  the  difference  between  the 
value  of  the  goods  at  the  time  of  delivery  to  the  buyer  and 
the  value  they  would  have  had  if  they  had  answered  to  the 
warranty,  in  the  absence  of  special  circumstances  showing 
proximate  damage  of  a  greater  amount.  Ibid. 

29.  Defendant,  a  sawmill  operator,  inquired  of  plaintiff  the  price 

of  his  sawmill,  to  which  plaintiff  replied  that  the  machinery 
had  been  sold  but  might  be  repurchased,  and  that  "the  neces- 
sary belting  is  all  here,"  and  later  quoted  a  price  for  the 
mill  and  machinery  which  was  accepted.  Held,  that  under 
sec.  1684/ — 12,  Stats.,  providing  that  any  affirmation  of  fact 
made  by  the  seller  tending  to  induce  the  purchase  is  an  ex- 
press warranty,  the  plaintiff  is  liable  for  a  shortage  in  the 
belting.    Kimball-Clark  Co.  v.  Crosby,  337 

30.  Plaintiff's  letter,  after  stating  that  the  machinery  which  had 

been  sold  was  all  in  good  condition,  described  the  power  plant 
owned  by  it,  referring  to  boilers,  engines,  and  other  equip- 
ment, and  a  subsequent  telegram  offered  the  mill  and  machin- 
ery at  a  designated  price .  "the  way  it  stands."  Held,  that 
the  word  "machinery"  referred  to  that  which  plaintiff  was  to 
repurchase  and  did  not  include  or  cover  the  boilers,  and  de- 
fendant, a  man  of  experience  in  the  business,  having  ex- 
amined them,  plaintiff  is  not  liable  if  the  boilers  were  not  in 
usable  condition.  Ibid. 

Secondary  Evidence.     See  Wills,  8. 

Servant.     See  Master  and  Servant. 

Service  of  process.    See  Corporations,  2.    Judgment. 

Slander.     See  Libel  and  Slander. 

Special  Municipal  Courts.    See  Courts,  4-7.    Judges. 

Special  Verdict.     See  Fraud,  13.    Limitation  of  Actions,  3. 
Trial,  3-6. 

Specific  Performance.     See  Adverse  Examination,  2. 

Spur  Tracks.     See  Equity,  1.     PCblic  Utilities,  2. 

States.     See  Federal  Employers'  Liability,  2,  3.    Injunction. 

Statute  of  Frauds.     See  Frauds,  Statute  of. 

Statute  of  Limitations.    See  Limitation  of  Actions. 
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STATUTES. 

See  Negligence,  5-7. 

Presumption  against  radical  change  of  legislative  policy. 

1.  The  presumption  in  construing  statutes  is  against  any  radical 

change  of  legislative  policy,  and  it  is  presumed  that  there  is 
^         no  intention  to  depart  from  any  established  policy  of  the 
law  or  to  innovate  on  fundamental  principles.     IVill  of  John- 
son, 1 

Constitutionality,  See  Constitutional  Law.  Courts,  4,  5. 
Judges. 

2.  Statutes  are  to  be  upheld  by  the  courts  unless  they  are  uncon- 

stitutional beyond  any  reasonable  doubt.    Pauly  v.  Keebler, 

428 

Construction,  See  Brokers,  1,  3,  4.  Carriers,  6,  7.  Constitu- 
tional Law,  8-11.  Courts,  2-5.  Damages,  2.  Game. 
Master  and  Servant,  2.  Mortgages,  12.  Municipal  Cor- 
porations, 3-5,  7,  8,  15,  16.  Pleading,  1.  Principal  and 
Agent,  2.  Public  Utilities,  1.  Railroads,  1,  10.  Sales, 
3,  6,  8,  20,  21,  24,  29.  Taxation,  1,  2.  Tenancy  in  Com- 
mon.   Wills,  7,  9.    Workmen's  Compensation,  1. 

Stipulations.    See  Insurance,  3.    Trial,  3. 

Stock  and  Stockholders.    See  Corporations. 

Stop-Look-and-Listen  Rule.    See  Railroads,  27I2. 

STREET  RAILWAYS. 

See  Negligence,  1-4. 

Collision  with  automobile :  Running  at  excessive  speed, 

1.  In  an  action  by  a  passenger  in  an  automobile  for  injuries  sus- 

tained in  a  collision  with  defendant's  street  car  at  a  street 
intersection,  where  it  appeared  that  the  collision  would  not 
have  occurred  if  the  street  car  had  been  traveling  within 
the  maximum  speed  of  ten  miles  per  hour  allowed  by  a  city 
ordinance,  the  jury  were  justified  in  finding  that  defendant 
was  guilty  of  negligence  causing  the  injuries.  Lindquist  xk 
Duluth  St.  R.  Co.  158 

2.  The  evidence  is  also  held  to  justify  a  verdict  exonerating  the 

driver  of  the  automobile  from  negligence  in  proceeding  to 
cross  the  railway  tracks  ahead  of  the  street  car,  which  was 
one  hundred  and  twenty-two  feet  away  when  the  automo- 
bile, traveling  nine  miles  an  hour,  was  fortv-six  feet  from 
the  point  of  collision,  and  the  driver  did  not  know  the  street 
car  was  approaching  at  a  forbidden  rate  of  speed.  Ibid, 

3.  Where  the  driver  of  the  automobile  was  not  neelierent  in  at- 

tempting to  cross  ahead  of  the  street  car,  plaintiflF,  con- 
fronted with  the  same  conditions,  was  not  neeligent  in  tak- 
ing no  active  steps  to  prevent  him  from  crossing.  Ibid. 

Streets.  See  Automobiles.  Highways.  Roads  and  Streets. 
Street  Railways. 
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Subcontractors.    See  Constitutional  Law,  8. 
Subrogation.    See  Mortgages,  IS. 
Subscribing  Witnesses.    See  Wills,  7-10. 

SUBSCRIPTIONS. 

Assignment  of  subscription  list. 

1.  A  committee  of  citizens,  procuring  subscriptions  to  purchase 

a  factory  building  and  site  to  give  to  a  manufacturing  com- 
pany to  induce  its  coming  to  the  city,  could,  without  formal 
writing,  assign  whatever  interest  the  committee  had  in  the 
subscriptions  so  as  to  authorize  the  assignee  to  sue  for  an 
unpaid  subscription.  Oconto  Chamber  of  Commerce  v.  Grand- 
aU,  447 

Parol  evidence  to  show  obligation  of  subscribers, 

2.  Under  such  a  subscription  agreement  parol  evidence  was  proper 

to  show  that  the  express  obligation  of  the  subscribers  in- 
cluded the  price  actually  paid  for  a  certain  building  and  site 
in  the  city,  but  was  not  admissible  to  show  that,  in  addition, 
there  was  a  sum  of  $5,000  expended  in  improving  and  chang- 
ing such  building  after  its  purchase,  as  the  contract  was  un- 
ambiguous and  plainly  did  not  include  such  remodeling  or 
raising  money  therefor.  Oconto  Chamber  of  Commerce  v., 
Grandall,  447 

Substantial  Performance.  See  Drains,  3.  Mechanics'  Liens,  2. 

Supreme  Court.    See  Appeal.    Attorneys. 

Surgeons.    See  Physicians  and  Surgeons. 

Tariff.    See  Carriers. 

TAXATION. 

What  property  taxable:  Property  owned  by  the  United  States. 

1.  Under  ^ub.    (1),   sec.    1038,   Stats.,   providing  that   property 

"owned  exclusively  by  the  United  States"  shall  be  exempt 
from  taxation,  vessels  wholly  or  partially  completed  and 
materials  used  in  their  construction  were  not  taxable  where 
a  ship-building  company,  engaged  to  build  certain  vessels  for 
the  United  States  Shipping  Board  Emergency  Fleet  Corpo- 
ration under  contracts  which  provided  that  title  to  the  vessels 
at  any  stage  in  construction  and  of  assembled  materials 
should,  in  so  far  as  the  same  were  paid  for,  be  in  the  United 
States,  and  where,  also,  advances  made  on  the  date  of  assess- 
ment exceeded  the  amounts  wrought  into  the  vessels.  State 
ex  rel.  Superior  S.  B.  Co.  v.  Beckley,  272 

Assessment :  Review  of  action  by  board  of  review:  General  under- 
valuation of  property. 

2.  Under  sec.  1052,  Stats.,  requiring  real  property  to  be  valued  by 

the  assessor  at  the  full  value  which  could  ordinarily  be  ob- 
tained therefor  at  private  sale,  if  in  anv  reasonable  view  the 
evidence  taken  by  the  board  of  review  furnishes  a  substantial 
basis  for  its  conclusion  as  to  the  value  of  the  land  and  there 
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is  nothing  to  show  that  it  acted  arbitrarily  or  dishonestly,  its 
decision  will  not  be  interfered  with  by  the  Courts.  State  ex 
rel.  Walthers  v.  J^ng,  58 

3.  A  taxpayer  may  not  complain  of  a  valuation  which  could  ordi- 

narily be  obtained  for  his  property  at  private  sale  unless  there 
is  such  a  general  undervaluation  as  will  result  in  an  excessive 
tax  to  him;  but  such  a  situation  is  not  shown  by  a  compari- 
son of  the  valuation  placed  on  his  property  with  less  than 
two  per  cent,  of  the  property  in  the  district,  unless  it  appears 
that  improper  considerations  influenced  the  valuation  of  his 
property.  Ibid, 

4.  Where  the  decision  of  a  board  of  review  is  sustained  by  direct 

and  positive  evidence  as  to  the  value  of  certain  lots,  and  the 
only  impeaching  testimony  is  that  of  a  witness  who  compared 
the  assessment  of  the  lots  with  the  assessments  placed  on  less 
than  two  per  cent,  of  the  other  tracts  of  land  in  the  assess- 
ment district,  the  determination  of  the  board  will  not  be  re- 
versed on  certiorari.  Ibid, 

Telephones.    See  Eminent  Domain. 


TENANCY  IN  COMMON. 

See  Dower,  1. 

loint  mortgages:  Intent  of  parties. 

The  statutes  (sees.  2068  and  2069)  leave  open  to  inquiry  in  each 
case  whether  a  real-estate  mortgage,  joint  in  form,  was  in- 
tended to  create  a  joint  tenancy  or  a  tenancy  in  common  be- 
tween the  mortgagees;  and  the  facts  and  circumstances  at- 
tendant upon  the  execution  of  the  mortgage  may  be  con- 
sidered to  ascertain  the  intent  of  the  parties.  WiUiams  v. 
Jones,  380 

Tenant.     See  Insurance,  1,  2.    Landlord  and  Tenant. 

Testamentary  Capacity.    See  Wills,  2-5. 

Timber.     See  Vendor  and  Purchaser,  2,  3. 

Title. 

To  land.  See  Easements.  Electricity.  Eminent  Domain. 
Estoppel.  Highways.  Insurance,  1,  2.  Landlord  and  Ten- 
ant.    Mortgages,  2,  7.    Vendor  and  Purchaser. 

To  personal  property.  See  Frauds,  Statute  of.  Game.  Gifts. 
Principal  and  Agent,  2.     Sales.    Tenancy  in  Common. 

Torts.  See  Appeal,  1,  7.  Automobiles.  Brokers,  9,  IL  Car- 
riers, 3.  Eminent  Domain,  4.  Estoppel,  2.  Explosives. 
Federal  Employers'  Liability.  Fraud.  Injunction. 
Landlord  and  Tenant.  Libel  and  Slander.  Mortgages, 
11,  16.     Negligence.    Railroads. 

Trespass.  See  Eminent  Domain,  4.  Mortgages,  9.  Munici- 
pal Corporations,  8. 
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TRIAL. 

See  Appeal.    Injunction.    Judgment.    Libel  and  Slander,  4. 

Election  of  remedies.    See  Carriers,  6,  7.     Sales,  9,  10.  . 

Use  of  depositions.    See  Adverse  Examination.    Depositions. 

View  by  jury:  Purpose. 

1.  A  view  of  premises  concerning  which  testimony  is  given,  is 

had  to  enable*  the  jury  to  understand  and  correctly  weigh  the 
evidence,  and  if  it  is  conflicting  the  view  may  be  used  tq  aid 
them  in  determining  whose  evidence  is  the  more  credible; 
and  where  the  evidence  as  to  the  value  of  the  property  was 
conflicting  it  was  not  error  for  the  court  to  grant  a  view 
over  objection.     Ohrmundt  v.  Spiegelhoff,  214 

Instructions  to  jury.    See  Fraud,  12.     Sales,  26. 

Use  of  photographs. 

2.  It  was  the  duty  of  the  jury,  in  connection  with  all  the  other 

evidence,  to  consider  photographs  of  the  scene  of  an  acci- 
dent, but  they  are  not  controlling  on  appeal,  since  photo- 
graphs may  convey  false  impressions  though  honestly  taken. 
Shaver  v.  Davis,  592 

Special  verdict:  Stipulated  issue.     See  Insurance,  3. 

3.  The  parties  to  an  action  having  entered  into  a  stipulation  on 

the  trial  that  "there  is  only  one  question  to  be  determined  by 
the  jury  and  that  is  whether  potash  sold  by  the  defendant  to 
the  plaintiffs  was  in  fact  adulterated,"  held  no  request  that 
a  question  to  that  effect  be  submitted  to  the  jury  was  neces- 
sary, the  stipulation  being  a  sufficient  request  by  both  parties 
for  submission  of  such  question.    Richmond  v.  Cretens,    297 

Same:  Exception  to  objectionable  form.    See  Fraud,  13.     Limi- 
tation OF  Actions,  3. 

4.  Where  a  special  verdict  is  objectionable  in  form,  counsel  must 

object  and  enter  due  exception  to  the  refusal  of  the  court  to 
correct  it.    John  Hoffmann  &  Sons  Co.  v.  Parks,  303 

Omitted  questions:  When  and  how  determined. 

5.  Where  the  attention  of  the  trial  court  was  properly  called  to 

an  issue  tendered  by  the  pleadings  and  such  issue  was  not 
submitted  to  the  jury,  it  can  make  no  finding  thereon  either 
by  virtue  of  sec.  2858m,  Stats.,  or  otherwise,  and  the  judgment 
rendered  cannot  be  sustained  by  a  presumption  that  findings 
supporting  it  were  made.    Farmers^  C.  P.  Co.  v.  Boyd,      544 

6.  Under  such  circumstances,  where  the  facts  are  undisputed  or 

it  is  clear  that  only  one  proper  conclusion  thereon  can  be 
reached  by  reasonable  men,  the  appellate  court  will  determine 
the  issue;  but  where  the  evidence  as  to  the  issue  is  conflict- 
ing or  susceptible  of  different  conclusions,  the  case  will  be 
reversed,  and  remanded  with  directions  to  submit  the  issue  to 
the  jury.  Ibid. 

Trials  in  criminal  cases.    See  Evidence,  2. 

New  trial.    See  New  Trial. 
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Trust  Deeds.     See  Mortgages. 

Trust  and  Trustees.    See  Constitutional  Law,  8.    Insurance, 
1.    Mortgages.    Partnership,  1.    Principal  and  Agent,  2. 

Undue  Influence.    See  Wills,  4-6. 

Uniform  Sales  Act.    See  Sales. 

United  States.    See  Taxation,  1. 

Unlawful  Detainer.    See  Landlord  and  Tenant. 

Utilities.    See  Public  Utilities. 

Vacation  of  Judgment.    See  Judgment. 

VENDOR  AND  PURCHASER. 

See  Fraud. 

Formation  of  contract:  Offer  withdrawn, 

1.  If  an  acceptance  of  an  offer  to  sell  timber,  mailed  before  the 

offer  was  withdrawn,  was  insufficient  to  make  a  valid  con- 
tract, no  valid  contract  could  thereafter  be  made  by  accept- 
ing the  offer.    Hess  v.  Holt  Lumber  Co,  451 

2.  An  offer  to  sell  timber  having  been  made  by  post,  the  accept- 

ance might  be  made  in  the  same  way;  and  the  acceptance  of 
the  offer  was  complete  from  the  moment  the  letter  of  accept- 
ance was  mailed  by  the  offeree.  Ibid, 

3.  Where  an  offer  to  sell  timber  did  not  specify  the  time,  place, 

or  medium  of  payment  nor  the  time  within  which  the  tim- 
ber was  to  be  removed,  if  the  offer  had  been  accepted  without 
qualification  payment  should  be  made  to  the  vendor  at  its 
place  of  business  in  cash;  and  the  purchaser  would  have  had 
a  reasonable  time  within  which  to  remove  the  timber.   Ibid, 

4.  But  if  the  offer  was  accepted  with  a  demand  for  one  year's 

time  within  which  to  remove  the  timber,  and  the  length  of 
time  within  which  it  might  have  been  removed  in  the  ordinary 
course  of  business  was  not  shown,  there  was  such  a  materud 
variation  from  the  terms  of  the  offer  as  rendered  the  accept- 
ance qualified  and  prevented  a  completed  contract  from  being 
created  by  the  mailing  of  the  letter.  Ibid, 

Same:  Intention  to  vest  title:  Conduct  of  parties.'   See  Adverse 
Examination,  2. 

5.  The  evidence  in  this  case  is  held  suf&cient,  in  view  of  the  rela- 

tions shown  to  have  existed  between  a  father  and  his  son,  to 
support  a  finding  that  they  signed  a  land  contract  coverii^ 
the  property  in  question,  that  its  terms  were  substantially  as 
testified  to,  and  that  it  was  intended  to  vest  title  in  the  son, 
though  the  latter  did  not  take  possession,  demanded  no  ac- 
counting, and  made  no  assertion  of  ownership  during  his 
father's  life.    Lamberson  v.  Lamberson,  398 

6.  Evidence  as  to  the  relationship  between  the  parties,  the  under- 

standing of  members  of  the  family  that  plaintiff  was  not 
physically  fitted  to  manage  a  farm,  that  he  was  occupied  in 
other  pursuits  with  the  approval  and  consent  of  his  parents, 
that  his  father  was  able  to  supervise  the  management  of  the 
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faim  and  arrang^ed  to  have  it  conducted  by  plaintiff's  brothers 
or  their  sons,  together  with  plaintiff's  natural  hesitancy,  in  . 
such  circumstances,  to  deal  with  his  father  on  a  strictly  busi- 
ness basis,  is  held  to  justify  the  conclusion  of  the  trial  court 
that  he  did  not  abandon  his  rights  under  the  contract,  though 
he 'did  not  occupy  and  manage  the  farm.  Ibid. 

Construction  of  contract:  Purported  duplicate  contracts  not  identi- 
cal, 

7.  Duplicate  contracts  prepared  by  a  vendor  of  land  and  revised 

by  him  to  comply  with  the  vendees*  wishes,  where  ambiguous 
and  where  the  two  copies  are  not  identical,  will  be  construed 
most  strongly  against  the  person  who  prepared  th6m.  Felton 
V,  Stacey,  471 

Maturity  of  deferred  payments:  Acceleration  by  default. 

8.  Where  by  the  contract  certain  initial  payments  were  to  be  made 

in  instalments,  notice  by  the  vendor  of  his  election  to  exer- 
cise an  option  to  foreclose  on  account  of  the  failure  to  pay 
an  instalment  renders  the  unpaid  instalments  of  the  initial 
payment  and  the  remainder  of  the  purchase  price  due.  Fel- 
ton V.  Stacey,  471 

9.  A  vendor  or  mortgagee,  on  default  in  pa3rment  of  an  instalment 

of  a  debt,  if  the  security  so  provides,  may  on  notice  declare 
the  whole  unpaid  amount  due.  Ibid. 

10.  Where  the  purchaser  defaulted  in  the  payment  of  an  instalment 
of  the  initial  payment  for  land  and  was  notified  by  the  vendor 
of  his  election  of  the  option  to  foreclose  in  accordance  with 
the  contract  of  sale,  but  that  he  would  not  foreclose  if  the 
instalment  was  paid  within  a  short  time  and  a  substantial 
amount  paid  on  the  principal,  failure  to  make  such  sub- 
stantial payment  on  the  principal,  as  required  by  Jhe  notice, 
entitled  the  vendor  to  foreclose.  Ibid. 

Venue.    See  Injunction,  2. 

Verdict.     See  New  Trial. 

View.    See  Trial,  1. 

Waiver. 
Of  breach  of  contract.     See  Sales,  9. 
Of  claim.    See  Municipal  Corporations,  11. 
Of  notice.     See  Municipal  Corporations,  6. 
Of  provisions  of  contract.     See  Drains,  2. 
Of  requirements  of  insurance  policy.     See  Insurance,  7,  12. 
Of  written  order.    See  Municipal  Corporations,  11. 

Warranty.    See  Sales,  27-29. 

WILLS. 

When  will  takes  effect. 

1.  A  will  is  ambulatory  during  the  life  of  its  maker  and  is  in  effect 
reiterated  as  his  testament  at  each  moment  of  his  life  after 
its  execution,  and  is  governed  by  the  law  existing  at  the  time 
when  it  takes  effect,  upon  the  testator's  death.  WiU  of  John- 
son, 1 
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Testamentary  capacity:  Epileptics:  Undue  influence. 

2.  While  the  fact  that  a  testator  was  epilej)tic  may  be  important 

in  determining  the  question  of  testamentary  capacity,  neither 
insanity  nor  testamentary  incapacity  can  be  presumed  from 
the  fact  that  he  had  long  suffered  from  epilepsy,  where  there 
is  no  proof  that  he  had  hallucinations  or  delusions  in  the  in- 
tervals between  attacks,  and  where  the  will  was  of  such  a 
character  as  to  be  easily  understood.     Will  of  Derusseau,  140 

3.  Evidence  that  testator  lived  in  the  home  of  the  sole  devisee  for 

about  a  month  just  prior  to  the  execution  of  his  will,  the 
devisee  being  sometimes  present  with  others  when  the  testa- 
tor transacted  financial  affairs,  did  not  show  a  fiduciary  re- 
lationship so  as  to  change  the  ordinary  rule  as  to  the  burden 
of  proof.  Ibid, 

4.  So,  also,  evidence  that  testator  lived  in  the  home  of  the  devisee 

for  about  five  years  under  an  agreement  to  devise  his  prop- 
erty to  him  in  return  for  support  and  medical  attention  during 
his  life,  and  that  the  devisee  went  with  him  to  have  the  will 
drawn,  but  was  not  present  when  instructions  for  drawing  it 
were  given,  would  not  be  sufficient  proof  of  undue' influence, 
even  if  the  devisee  had  first  suggested  that  some  arrangement 
be  made  to  compensate  him  for  the  burden  he  was  to  assume. 

Ibid, 

5.  The  fact  that  the  devisee,  after  caring  for  testator  in  his  home 

for  about  five  years,  took  him  to  an  insane  asylum  when  it 
became  impracticable  for  him  to  remain  in  devisee's  house- 
hold, even  if  it  be  a  breach  of  contract,  is  not  a  ground  for 
contesting  the  will.  Ibid, 

6.  The  burden  of  showing  alleged  undue  influence  of  the  executor 

and  beneficiary  upon  a  testatrix  is  on  contestant,  as  is  also 
the  burden  of  establishing  that  testatrix  was  of  insufficient 
mental  capacity  and  that  she  had  insane  delusions  regarding 
her  daughter.     Will  of  Schacht,  54 

Execution:  Subscribing  witnesses:  Who  are  competent. 

7.  Under  sec.  2284,  Stats.  1898,  as  amended  by  ch.  128,  Laws  1905, 

providing  that  all  gifts  made  in  a  will  to  a  subscribing  wit- 
ness shall  be  wholly  void  unless  there  be  two  other  competent 
witnesses  to  the  same,  two  other  competent  subscribing  wit- 
nesses are  required,  and  not  merely  two  other  persons  who 
can  testify  to  facts  showing  the  execution  of  the  will  in  con- 
formity with  the  statute,  as  the  phrase  "witness  to  a  will" 
means  one  who  has  attested  the  will  by  subscribing  his  name 
thereto.     Will  of  Johnson,  ^  1 

8.  The  testimonv  of  the  subscribing  witnesses  to  a  will  constitutes 

primary  evidence  of  its  execution,  and  other  or  secondary 
evidence  cannot  be  resorted  to  for  that  purpose  until  after 
a  showing  that  the  subscribing  witnesses  are  dead,  beyond 
the  jurisdiction  of  the  court,  or  are  non  compos  mentis.    Ibid, 

9.  The  common  law  of  this  country  is  that  all  of  the  subscribing 

witnesses  must  be  produced  when  a  will  is  offered  for  pro- 
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bate,  unless  the  impossibility  of  producing  them  is  made  to 
appear;  and  ihe  only  modification  of  this  rule  in  this  state  is 
in  sec.  3788,  Stats.,  providing  that  if  there  is  no  objection  to 
the  probate  of  a  purported  will  the  court  may,  in  its  discre- 
tion, grant  probate  on  the  testimony  of  one  subscribing  wit- 
ness only.  '  Ibid. 

10.  A  m^re  bystander  is  not  a  witness  to  a  will,  much  less  a  com- 

petent witness;  and  his  testimony  could  be  introduced  only 
upon  a  showing  that  the  primary  evidence  could  not  be  pro- 
duced. '  ibid. 

Same:  Publication, 

11.  Where  the  subscribing  witnesses  to  a  will  testified  that  it  was 

not  read  over  to  testatrix  in  their  presence  and  that  she  did 
not  say  that  the  document  was  her  will  or  request  them  to 
sign  it,  but  that  they  were  requested  by  the  attorney  who  drew 
the  will  to  witness  it,  the  request  being  made  in  the  presence 
and  hearing  of  testatrix,  both  seeing  her  affix  her  signature 
and  each  signing  the  document  in  her  presence,  there  was  a 
sufficient  compliance  with  the  law.     Will  of  Schacht,        54 

Witnesses.    See  Adverse  Examination.    Injunction,  3. 

Words  and  Phrases. 

Competent  witness.    See  pages  4,  8. 

Employment  dangerous  to  life  or  limb,  in  statute.  See  Master 
and  Servant,  2. 

Owned  exclusively  by  the  United  States,  in  statute.  See  Tax- 
ation, 1. 

Performing  service  growing  out  of  and  incidental  to  his  em- 
ployment, in  statute.    See  Workmen^s  Compensation,  1. 

Persons  entitled  to  a  lien,  in  statute.     See  page  439. 

Special  benefit,  in  statute.     See  Eminent  Domain,  1. 

To  sell,  in  brokerage  contract.    See  Brokers,  5. 

Witness  to  a  will,  in  statute.     See  Wills,  7. 

WORKMEN'S  COMPENSATION. 

See  Federal  Employers^  Liability. 

Performing  service  growing  out  of  and  incidental  to  employment: 
City  salesmen. 

1.  A  city  salesman  whose  duties  did  not  require  him  to  go  to  his 

employer's  place  of  business  before  commencing  work,  and 
who  was  injured  by  an  automobile  truck  while  on  his  way  to 
make  his  first  business  call,  was  "performing  service  grow- 
ing out  of  and  incidental  to  his  employment,"  within  the 
meaning  of  sub.  (2),  sec.  2394 — 3,  Stats.  Sckroeder  &  Daly 
Co.  V,  Industrial  Comm.  169  Wis.  567,  followed.  United 
States  C.  Co,  v.  Superior  H.  Co.  162 

2.  The  findings  of  the  industrial  commission  in  proceedings  on 

the  salesman's  claim  for  compensation  were  admissible  in  an 
action  by  a  casualty  company  which  paid  the  compensation 
and  succeeded  to  the  rights  of  the  salesman  agfainst  the  per- 
son who  caused  the  injury,  where  the  complaint  alleged  that 
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such  a  claim  had  been  allowed  and  paid,  and  these  allegations 
were  put  in  issue  by  defendant's  answer.  The  findings  were 
not  conclusive  on  the  question  of  defendant's  liability,  but 
were  prima  facie  proof  of  the  facts  stated  in  the  complaint. 

Ibid, 
Writ. 

Of  certiorari.    See  Taxation,  4. 

Of  error.    See  Appeal. 

Of  prohibition.    See  Prohibition. 
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